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18.51. 


MEMORANDA. 

Is  October  1851,  Hw  Majesty,  under  the  authority  of 
the  14  &  15  Vict.  c.  83,  appointed  the  Right  Honour- 
able Sir  James  Lewis  Knight  Bruce  and  the  Right  Ho- 
nourable Lord  Cranworth  to  be  Judges  of  the  Court  of 
Appeal  in  Chancery. 

In  Trinity  vacation  1851,  Richard  Torin  Kinder sley^ 
Esq.,  one  of  the  Masters  in  Chancery,  and  James  Parker^ 
Esq.,  one  of  Her  Majesty^s  Counsel,  were  appointed 
Vice-Chancellors,  and  afterwards  received  the  honour  of 
knighthood. 

In  Hilary  vacation  1852,  Lord  Truro  resigned  the 
Great  Seal,  and  the  same  was  delivered  to  the  Right 
Honourable  Sir  Edward  Bartenshaw  Sugden,  who  was 
created  a  Peer  by  the  title  of  Lord  St.  Leonards  of 
Slaugham  in  the  county  of  Sussex. 

At  the  same  time,  Sir  Alexander  James  Edmund 
Cockburn  resigned  the  office  of  Attorney-General,  and 
was  succeeded  by  Sir  Frederic  Thesiger. 

At  the  same  time,  Sir  William  Page  Wood  resigned 
the  office  of  Solicitor-General,  and  was  succeeded  by  Sir 
Fitzroy  Kelly, 

In  the  same  vacation,  Charles  John  Crompton^  Esq., 
was  appointed  one  of  the  Judges  of  the  Court  of  Queen^s 
Bench,  in  the  place  of  Sir  John  Patlcson^  resigned. 

In  August  1852,  Sir  James  Parker  died,  and  was  suc- 
ceeded in  the  office  of  Vice-Chancellor  by  John  Stuart^ 
Esq.,  one  of  Her  Majesty^s  Counsel. 
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CASES 


ARGUED  AND  DETERMINED 


1851. 


IN  THB 


HIGH  COURT  OF  CHANCERY. 


In  the  Matter  of  The  NORTH  of  ENGLAND  JOINT       ^<«-  »• 
STOCK  BANKING  COMPANY  and  of  The  JOINT 
STOCK  COMPANIES  WINDING-UP  ACT,  1848 
(11  &  12  Vict,  c.  45). 

Ex  parte  HALL. 

^jVTRS.  Outerston^  a  widow  lady,  possessing  shares  in    Before  The 

the  North  of  England  Joint-stock  Banking  Com'    ^^^  Lord 

pany  as  representing  her  deceased  husband  in  whose       Truro. 

name  the  shares  stood,  on  occasion  of  her  second  mar-  The  general 

riage  assigned  them  by  deed  to  Mr.  Hall  as  a  trustee  tj^e  of  the 

for  herself,  but  no  transfer  of  the  shares  according  to  the  S?**"^  ^^    , 

Chancery,  by 

provisions  of  the  deed  of  settlement  of  the  Company  which  a  suc- 
cessful Ap- 
^      pellant  is  not 
^°   allowed  the 

costs  of  his  appeal,  does  not  apply  to  proceedings  under  the  Winding-up  Acts,  but 
the  costs  of  all  the  proceedings  are  in  the  discretion  of  the  Court. 

In  a  case  where  the  Official  Manager  succeeded  before  the  Master  and  on  ap- 
peal before  the  Vice-Chancellor  in  obtaining  the  name  of  a  party  to  be  included 
in  the  list  of  contributories,  but  these  decisions  were  ultimately  reversed  by  the 
Lord  Chancellor,  the  costs  of  all  the  proceedings,  including  the  costs  of  the 
appeals  and  in  the  Master's  office,  were  ordered  to  be  paid  by  the  Official  Mana- 
ger to  the  party  sought  to  be  charged. 

Vol.  I.  B  d.  m,  o. 


was  actually  made. 


CASES  IN  CHANCERY. 

1851.  On  the  winding-up  of  the  Company,  the  Master  held 

p,        .        Mr.  Hall  liable  as  a  contributory  without  qualification  : 

Hall.  on  appeal  to  the  Vice-chancellor  Knight  Bruce^  his 
Honor  held  him  liable  as  a  contributory,  but  limited  his 
liability  to  a  period  not  anterior  to  the  date  of  the  deed 
assigning  the  shares  to  him.  Both  parties  then  appealed 
to  the  late  Lord  Chancellor  Lord  Cottenham^  who  held 
that  on  the  evidence  as  it  stood  there  was  nothing  to 
show  that  Mr.  Hall  was  liable,  and  to  this  extent  there- 
fore reversed  the  decision  of  the  Master  and  of  the 
Vice-Chancellor :  his  Lordship,  however,  directed  the 
appeal  motion  of  Mr.  HalL,  so  far  as  it  sought  to  strike 
his  Mr.  HalVs  name  out  of  the  list  of  contributories, 
to  stand  over  with  liberty  for  the  Official  Manager  to 
take  such  proceedings  at  law  as  he  should  be  advised, 
such  proceedings  to  be  taken  within  six  months  from 
that  time  (the  10th  November  1849)  (a). 

No  proceedings  having  been  taken  by  the  Official 
Manager  in  pursuance  of  the  liberty  thus  given,  the  case 
was  brought  on  by  Mr.  Hall  before  the  present  Lord 
Chancellor  on  the  31st  July  1861,  when  his  Lordship 
ordered  that  the  name  of  Mr.  Hall  should  be  struck 
out  of  the  list  of  contributories  of  the  Company,  and 
directed  the  Official  Manager  to  pay  to  Mr.  Hall  the 
costs  asked  by  his  notice  of  motion.  These  costs  were, 
first,  the  costs  of  resisting  the  proceedings  of  the  Official 
Manager  against  him  in  the  Master's  office ;  secondly, 
the  costs  of  his  appeals  to  the  Vice-Chancellor  and  to 
the  Lord  Chancellor  Lord  Cottenham\  thirdly,  the 
costs  of  the  appeal  of  the  Official  Manager  to  Lord  Cot- 
tenham,  and,  fourthly,  the  costs  of  the  application  to 
the  Lord  Chancellor  on  the  Slst  July  1851. 

The  Officii  Manager  now  moved  that  the  minutes  of 

the 
(a)  See  1  Mac,  ^  G.  307. 


CASES  IN  CHANCERY.  3 

the  order  might  be  varied  by  striking  out  so  much        1851. 
thereof  as  directed  the  payment  of  these  costs  to  Mr.      ^v^^''^ 
Hall.  Hall/ 

Mr.  Bacon  for  the  Official  Manager  relied  on  the  ordi- 
nary rule  of  practice  according  to  which  an  Appellant, 
though  successful,  does  not  get  his  costs,  and  referred 
to  Uie  118th  section  of  the  Winding-up  Act  1848, 
directing  the  general  practice  of  the  Court  of  Chancery 
to  be  followed  in  proceedings  under  that  Act. 

Mr.  Malins^  cantrd,  insisted  that  the  rule  did  not 
apply  to  this  case,  and  that  the  question  of  costs  was 
under  the  Winding-up  Act  left  in  the  discretion  of 
the  Court ;  that  the  course  of  practice  under  the  Act 
had  been  to  give  to  the  party  successfully  resisting  an 
attempt  to  make  him  liable  as  a  contributory,  the  whole 
of  his  costs,  including  those  of  the  proceedings  in  the 
Master's  office.  He  referred  to  the  Act  11  &  12  Vict. 
e.  45,  8.  104,  and  to  Ex  parte  Riddell  (a). 

Mr.  Bacon  denied  that  the  practice  under  the  Act  had 
been  such  as  stated  by  Mr.  Malins. 

Mr.  J.  V.  Prior  appeared  with  Mr.  Bacon  for  the 
Official  Manager ;  and  Mr.  Hallett  with  Mr.  Malins  for 
Mr.  HaU. 

The  Lord  Chancellor  observed,  that  if  it  had  been 
clear  that  any  general  rule  of  practice  had  been  adopted 
in  these  cases,  he  should  have  followed  it,  but  that  as 
thk  was  not  admitted,  he  must  form  his  own  opinion  on 
the  point.  His  Lordship  then  proceeded  to  the  follow- 
ing effect : — 

Although 

(a)  1  Sim,  N,  S,  402. 
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CASES  IN  CHANCERY. 

1851.  Although  there  is  a  general  rule  in  this  Court  and 

Exoarte      ^^  ^^^  House  of  Lords,   that  a  successful  Appellant 
Hall.        does  not  get  costs,  it  has  been  frequent  matter  of  com- 
ment that  this  rule  bears  hardly  on  such  parties ;  for  it 
often  happens,  especially  in  the  House  of  Lords,  that 
the  Appellant  obtains  relief  against  an  adverse  decree  in 
the  Court  below  at  a  cost  far  beyond  the  value  of  that 
relief,  purchasing  it,  in  fact,  at  an  expenditure  greater 
than  the  stake  for  which  he  is  contending.     Such  being 
the  feeling  with  respect  to  the  rule,  I  think  no  one  now 
making  a  law  would  lay  down  such  a  rule  as  one  to  be 
followed ;  and  it  thus  becomes  of  importance  to  consider 
whether  it  ought  to  be  followed  in  administering  that 
system  of  equity  which  has  been  introduced  by  the  Wind- 
ing-up Acts.     The  Court  ought  to  be  well  satisfied  of 
the  expediency  of  the  rule  before  importing  it  into  a 
course  of  proceedings  entirely  new,  and  in  some  respects 
unprecedented.    The  118th  section  of  the  Winding-up 
Act  1848  has  been  referred  to,  and  that  section  no  doubt, 
with  a  view  of  laying  down  some  rule  of  proceeding, 
directs  the  general  practice  of  this  Court  to  be  followed 
^^  so  far  as  the  same  shall  be  applicable,  and  so  far  as  the 
same  is  not  or  shall  not  be  inconsistent  with  this  Act ;" 
but  when  this  is  coupled  with  the  104th  section,  enact- 
ing "  that  the  costs  of  all  proceedings  which  shall  take 
place  before  the  Court  shall  be  in  the  discretion  of  the 
Court,^  it  would  seem  pretty  clear  that  some  deviation 
from  the  ordinary  rules  as  to  costs  was  contemplated. 
It  does  not  in  fact  appear  that  the  Act  lays  down  any 
general  rule  as  to  costs,  or  that  there  is  anything  to 
prevent  the  Court  exercising  its  discretion  respecting 
them.      The    103rd   section    shows    clearly  that    the 
Master  was  to  exercise  a  discretion  as  to  the  costs  of 
proving  debts  and  other  proceedings,  the  result  of  which 
might  depend  on  proceedings  either  in  the  Master^s 
office  or  before  the  Court.     I  think,  therefore,  that  the 

discretion 
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diacretion  which  was  to  be  exercised  if  the  matter  ter-  1851. 

minated  in  the  Master^s  office,  is  carried  with  the  case  js^^T^g 

when  it  proceeds  further,  and  that  the  Court  may  deal  Hall. 
with  the  question  of  costs. 

Having  then,  as  it  seems  to  me,  jurisdiction  in  this 
matter,  I  am  now  to  determine  in  what  manner  it  should 
be  exercised.  It  does  not  appear  that  the  Official  Manar 
ger  is  placed  by  the  Act  in  a  position  different  from  that 
of  any  other  individual ;  for  if  he  fails  in  an  attempt  to 
charge  a  party  before  the  Master,  that  party  is  entitled 
to  his  costs.  Feeling  then,  that  there  is  no  necessity 
for  importing  the  general  rule  as  to  the  costs  of  Appel- 
lants into  proceedings  under  this  Act,  and  that  justice 
requires  the  adoption  of  a  different  rule,  I  am  of  opinion 
that  Mr.  Hall  is  entitled  to  his  costs  of  all  the  appeals. 
I  think  also  that  the  Court  may  give  to  a  person  who  ulti- 
mately succeeds  in  rebutting  an  attempt  to  charge  him  as 
a  contributory,  the  costs  of  the  proceedings  before  the 
Master.  Mr.  Hall  will  therefore  have  these  costs  like- 
wise, and  the  order  will  stand  as  drawn  up  by  the  Re- 
gistrar. 

Mr.  Bacon  submitted  that  there  should  be  no  costs 
of  the  present  application,  as  the  point  raised  was  new. 

The  Lord  Chancellor,  however,  declined  to  give  effect 
to  this  view  of  the  matter,  and  refused  the  motion  with 
costs. 


6  CASES  IN  CHANCERY, 

1861. 

Nov.  13.  HODGSON  V.  THE  EARL  OF  POWIS. 

Lords  Jus-    HPHIS  was  an  appeal  from  an  order  of  the  late  Master 

'''^■^'  of  the  Rolls,  crrantinc:  an  injunction. 

Bjr  three  Acts  *  ^  ^ 

of  Parliament 

of  the  same  The  facts  are  detailed  in  Mr.  Beavans  report  (a)  of 

^^way^  the  case  upon  a  demurrer,  and  subsequently  on  the  mo- 
Company  was  tion  upon  which  the  order  now  in  question  was  made, 
to  make  They  may  be  shortly  stated  as  follows : — The  Shrop- 

three  distinct    gfiire  Union  Railways  and  Canal  Company  were,  under 

lines,  formmg  ,  . 

a  cluster,  and  three  distinct  Acts  of  Parliament  passed  in  the  same  ses- 

Sn'  *  ^^u"  ^^^^*  empowered  to  make  three  distinct  Railways,  forming 

In  the  next  not  a  continuous  line,  but  a  group  of  lines,  one  being  from 

Act  was  Shrewsbury  to  Stafford^  another  from  Crewe  to  Newtown 

passed,  de-  Jn  Montgomeryshire^  and  the  third  from  the  Chester  and 

Company  to  Crewe  branch  of  the  Ghrand  Junction  Railway  to  Wolver- 

have  been        hampton.     Each  of  the  three  Acts  authorized  a  distinct 

and  to  be  ^ 

only  one  sum  to  be  raised  for  the  purposes  of  the  line  which  it 

?P^' .  ^  authorized  to  be  made.  In  the  following  session  of  Par- 
ing and  re-  liament,  an  Act  was  passed  declaring  that  the  Company 
tolmnt  a^™  mentioned  in  the  three  preceding  Acts  had  ever  been  and 
lease  of  the  was  one  Company,  and  the  same  Act  required  the  Com- 
other  Com-  P^^J  ^  grant  a  lease  of  the  lines  to  the  London  and 

pany.    They    iybrM-TFe^^ern  Railway  Company, 
completed  mt     j 

only  one  of  The 

the  lines,  (a)  12  Bear,  392  and  529. 

which  was 

worked  by  the  other  Company  under  the  provisions  of  the  last  Act.  Some  months 
after  it  was  obvious  that  the  other  two  lines  could  not  be  completed  within  the  time 
prescribed  by  the  Acts,  a  shareholder  in  the  first  Company  filed  a  bill,  seeking  to 
restrain  it  from  applying  its  funds  otherwise  than  for  the  purpose  of  constructing 
all  three  of  the  lines ;  but  he  did  not  make  the  Company,  who  were  lessees,  par- 
ties to  the  suit.  Held,  that  more  inconvenience  would  arise  from  the  Court  inter- 
fering than  from  its  abstaining  to  do  so ;  and  on  this  account,  as  well  as  on  the 
grounds  of  acquiescence,  and  want  of  parties,  an  injunction  granted  by  the  Court 
below  was  dissolved. 

Qiutre  whether  Railways  forming  a  cluster,  differ  from  a  continuous  line  with 
respect  to  the  propriety  of  granting  an  injunction  against  the  construction  of  part 
only  of  an  undertaking  authorized  by  the  Legislature. 
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Hie  bin,  which  was  filed  by  a  shareholder  in  the  Com- 
pany, alleged  that  the  directors  had  constructed  only  one 
of  the  three  lines,  and  did  not  intend  to  form  the  others, 
but  threatened  to  apply  the  fmids  raised  under  all  the 
Acts  in  works  upon  the  single  line.  The  bill  prayed 
for  an  injunction  to  restrain  the  Company  and  the  di- 
rectors from  applying  any  moneys  of  the  Company,  except 
for  the  purpose  and  with  a  view  to  the  construction  of 
the  whole  of  the  Railways  and  works  authorized  by  the 
three  Acts,  and  from  making  further  calls  except  for 
that  purpose. 


1851. 
Hodgson 

V, 

Earl  op 
Powis. 


From  the  affidavits  it  appeared  that  the  line  which 
had  been  constructed  was  open  for  public  traffic  under 
the  superintendence  of  a  committee  composed  of  mem- 
bers of  the  Company  and  of  the  London  and  North- 
Western  Company,  by  whom  the  line  was  actually 
worked  under  the  statutory  provision  for  a  lease  of  it  to 
them.  From  reports  made  by  the  directors  in  1848, 
and  a  notice  issued  on  27th  September  1849,  it  appeared 
that  the  Plaintiff  must  have  been  aware,  long  previously 
to  the  filing  of  the  bill,  that  the  other  two  Railways  were 
not  intended  to  be  formed  and  indeed  could  not  be 
constructed  within  the  time  limited  by  the  Acts.  The 
affidavits  contained  statements  calculated  to  show  that 
the  line  already  in  operation  might  be  rendered  more  pro- 
fitable by  means  of  additional  expenditure  upon  it. 


By  the  order  appealed  from,  the  Defendants  were  re- 
strained, as  directors  of  the  Company,  from  applying 
any  moneys  then  in  the  hands  of  them  or  any  of  them, 
paid  by  the  holders  of  the  20/.  shares  of  the  said  Com- 
pany, for  or  in  respect  of  the  shares  held  by  them  in  the 
Company,  or  which  might  thereafter  be  received  by 
them  under  the  provisions  of  the  Shropshire  Union 
Railways  and  Canal,  Shrewsbury  and  Stafford  Railway 

Act 
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Act,  1846,  Shrewsbury  Union  Railways  and  Canal,  New- 
town and  Crewe^  with  Branches,  Act,  1846,  and  Shrap* 
shire  Union  Railways  and  Canal,  Chester  and  Wolver^ 
hampton  Line  Act,  1846,  for  the  purpose  only  of  com- 
pleting the  Railway  and  works  from  Shrewsbury  and 
Stafford^  or  otherwise  except  for  the  purpose  and  with  a 
view  to  the  construction  of  the  whole  of  the  Railways 
and  works  authorized  to  be  constructed  under  the  powers 
and  provisions  of  the  three  Acts,  until  the  Defendants 
should  fully  answer  the  biU,  or  further  order.  But  the 
order  was  not  to  extend  to- prevent  the  Defendants  from 
paying  debts  or  liabilities  of  the  Company  contracted 
before  the  date  of  the  notice  of  motion  of  the  18th  day  of 
December  1849,  or  the  current  expenses  of  maintaining 
and  working  the  Railways  and  Canal. 


Mr.  JRolt,  Mr.  Wittcockf  and  Mr.  Speed,  in  support 
of  the  appeal. 

Cohen  v.  Wilkinson  (a),  which  was  relied  upon  by 
the  Plaintifib  in  the  Court  below,  does  not  apply,  for 
in  that  case  the  undertaking  consisted  of  a  continuous 
line»  whereas  this  is  constituted  of  three  distinct  projects. 
Moreover,  in  Cohen  v.  Wilkinson  no  works  had  been 
executed, — not  a  turf  had  been  turned.  In  the  present 
case,  if  the  injunction  be  continued,  all  that  has  been  ex- 
pended will  be  thrown  away,  and  that  consideration  is 
sufficient  to  show  that  more  mischief  will  be  caused  by 
interfering  than  by  abstaining  from  interference  till  the 
questions  in  the  cause  are  decided.  And  the  Plaintiff 
who  must  have  been  aware  more  than  a  year  ago  that 
the  two  lines  in  question  could  not  be  completed  within 
the  time,  cannot,  after  so  long  an  acquiescence,  obtain 
an  injunction  on  an  interlocutory  application.    At  all 

events 

(a)  12  Beat.  125,  138;  1  Mac,  ^  G.  481. 
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events  the  injunction  ought  not  to  have  been  granted 
in  the  afaeence  of  the  London  and  North-Western  Com- 
pany, which  is  importantly  interested  in  the  question. 

Mr.  Rcfundell  Palmer^  for  the  Respondents. 


1851. 
Hodgson 

V. 

Earl  op 
PowiB. 


It  would  be  idle  to  found  a  distinction  between  this  case 
and  Cohen  v.  WiUAnson^  upon  the  circumstance  that  the 
Railways  here  do  not  form  a  continuous  mathematical 
straight  line.  If  such  a  distinction  were  adopted,  the 
Court  would  have  to  prescribe  what  precise  angles  the 
lines  must  form  with  one  another  to  constitute  one  un- 
dertaking. In  Qraham  v.  Birkenhead^  Lancashire^  and 
Cheshire  Junction  Railway  Company  (a),  no  such  dis- 
tinction was  attempted  to  be  made,  nor  was  there  any 
difference  between  Lord  Cottenham  and  Lord  Langdale 
on  this  point.  In  that  case  the  works  were  completed 
and  ready  to  be  opened,  and  all  the  benefit  of  them  was 
lost  by  the  injunction  being  granted^  and  yet  the  Court 
did  not  consider  this  circumstance  as  sufficient  to  pre- 
clude its  interference  by  an  interlocutory  injunction.  No 
such  mischief  would  arise  here,  for  the  Appellants  have 
not  shown  that  any  expenditure  not  consistent  with  the 
injunction  is  requisite  to  prevent  the  line  which  has  been 
completed  from  being  profitably  used.  Current  expenses 
are  excepted  out  of  the  scope  of  the  injunction,  and  in 
order  to  make  a  case  for  a  larger  exception,  the  Appel- 
lants must  specifically  show  for  what  necessary  purpose 
it  is  to  be  introduced.  It  is  incumbent  upon  those,  who 
call  upon  the  Court  to  withhold  its  interference  in  a  case 
where  they  are  violating  their  parliamentary  contract, 
to  prove  clearly  that  more  mischief  will  arise  from  the 
Courtis  interfering,  than  from  its  omitting  to  interfere. 

As 


(a)  2  Afac.4-  G.  146. 
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As  to  acquiescence,  a  Plaintiff  in  a  case  of  this  kind  is 
always  met  by  one  of  two  objections.'  If  he  applies  for 
an  injunction  while  the  undertaking  might  by  possibility 
be  completed,  he  is  told  that  his  application  is  premature. 
If  he  waits  till  the  possibility  is  past,  he  is  met  with  the 
objection  of  acquiescence.  How  can  it  be  told  within 
what  exact  time  works  can  be  completed  i  It  is  almost 
entirely  a  question  of  expense,  and  would  form  far  too 
unsubstantial  a  criterion  for  in^uting  acquiescence 
to  a  shareholder.  In  Cohen  v.  Wilkinson  (a),  the 
bill  was  filed  only  ten  days  before  the  expiration  of 
the  parliamentary  powers  of  the  Company,  and  yet  the 
Master  of  the  RoUs  was  so  far  from  thinking  the  appli- 
cation too  late  that  he  refused  to  grant  an  injunction 
until  an  affidavit  was  made  that  there  was  no  intention 
of  completing  the  Railway.  In  Haines  y.  Taylor  {b), 
Lord  Cottenham  said,  ^^  As  to  what  Lord  Eldon  is  sup- 
posed to  have  said  in  the  case  referred  to  (c)  he  could 
only  have  meant  that  the  party  ought  to  apply  as  soon 
as  he  had  something  to  apply  about,  and  not  that  he 
should  come  for  an  injunction  with  a  certainty  of  having 
his  motion  refused.  There  can  be  no  laches^  delay,  or 
acquiescence,  where  there  is  no  injury  to  acquiesce  in." 


With  regard  to  the  nonjoinder  of  the  London  and 
North-Western  Railway  Company,  they  contended  that, 
as  no  demurrer  was  put  in,  the  suit  must  be  considered 
well  constituted  as  to  parties  for  the  purpose  of  the 
motion,  and  that  the  lessees  of  the  line,  between  whom 
and  the  Plaintiff  there  was  no  privity  of  contract,  were 
not  necessary  parties. 


Mr.  Speedy  in  reply. 

(a)  12  Becm.  125»  138 ;  1  Mac. 
tf  6.  481. 

(6)  2  PkiL  209. 


The 

(c)  Birmingham  Canal  Com- 
pany V.  Lloyd,  18  Ves,  515. 
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Thb  Lord  Juatice  Knight  Bruce. 
We  luiTe  arrived  at  the  same  conclusion  as  to  this 
iDJunction,  whether  precisely  by  the  same  course  of  rea- 
soning it  is  not  very  important  to  inquire.  However, 
I  wish  the  observations  that  I  am  about  to  make  to  be 
taken  as  proceeding  from  myself  alone.  I  view  this  in- 
juncti<m  in  effect  as  preventing  the  Defendants  from  ap- 
plying a  single  shilling  of  the  corporate  money,  unless  for 
the  purpose  of  paying  debts  and  liabilities  which  were 
in  existence  at  the  date  of  the  notice  of  motion  at  the 
BoUs,  and  for  the  current  expenses  of  maintaining  and 
working  (as  it  is  called)  the  Railway  or  Canals.  Of 
course,  therefore,  it  prevents  them  from  laying  out  money 
in  improving  the  Railway  or  adding  to  the  works  or  con- 
veniences upon  it  or  connected  with  it,  as  I  understand 
the  order.  But  to  what  state  of  things  is  this  injunction 
applied  ?  In  the  first  place  it  is  applied  to  a  case  in  which 
a  Railway  Company,  absent  from  the  record,  not  only 
Is  importantly  interested  in  the  subject  of  the  suit,  but  is 
in  fact  under  a  contract  in  the  nature  of  a  lease  in  pos- 
session of  what  is  called  the  working  of  the  Railway. 
Nay,  more,  a  case  in  which  the  affairs  of  the  Company  are 
superintended  by  a  joint  committee  composed  of  members 
selected  and  appointed  from  the  Railway  Company  pre- 
sent and  the  absent  Company.  But  this  is  not  all.  One 
line  of  the  system  of  Railways  in  question,  viz.,  that  from 
Stafford  to  Shrewsbury  being  in  actual  operation,  its 
continuance  is  not  attempted  to  be  stopped.  The  Plain- 
tiff concedes  that  in  the  actual  state  at  which  matters 
have  arrived  this  line  must  proceed  and  go  on  ;  indeed  a 
different  proposition  would  be  monstrous,  for  the  effect 
of  it  would  be  that  a  very  large  amount  of  property  would 
go  to  waste  and  destruction.  Therefore,  in  a  case  in  which 
it  is  admitted  that  a  part,  at  least  of  the  Railway  must  go 
on,  and  in  which  an  absent  Company  is  importantly  inter- 
ested, the  Plaintiff  desires  an  injunction  to  prevent  the  ap- 
plication 


1851. 
Hodgson 

V. 

Eari.  or 
Powis. 
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V, 
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plication  of  a  single  shilling  in  alterations^  additions,  or 
improYenients  which  may  be  required  to  make  the  outlay 
that  has  been  already  incurred  profitable  to  himself  and 
his  partners. 

It  may  be  that  these  renuirks  are  sufficient  to  dispose 
of  the  case,  but  they  are  not  all.  The  case  has  been 
assumed  to  be  identical  with  or  not  importantly  to 
difier  from  that  of  Cohen  v.  Wilkinson  (a).  It  is  said 
that  by  some  Acts  of  Parliament,  forming  in  effect  one, 
various  lines  of  Railway,  all  connected  with  one  an- 
other, are  authorized  to  be  made ;  and  it  has  been  as- 
sumed, that  because  some  part  of  the  undertaking  has 
been  abandoned  and  cannot  be  completed,  therefore 
another  part,  being  not  a  continuation  of  the  former, 
but  a  separate  and  distinct  line,  cannot  be  made.  It  has, 
however,  been  made  and  is  in  operation ;  and  if  it  were 
not,  I  am  not  persuaded  that  the  principle  on  which  Cohen 
V.  Wilkinson  was  decided  applies. 

But  more,  judging  from  the  materials  before  the  Court, 
I  am  of  opinion  that  the  unavoidable  inference  is,  that 
for  more  than  twelve  months  before  the  filing  of  this  bill 
the  Plaintiff  must  have  known  that  the  abandoned  lines 
were  or  would  be  abandoned,  and  known  also  that  there 
was  no  reasonable  chance  or  substantial  possibility  of  mak- 
ing either  of  them  within  the  time  prescribed  by  Parlia- 
ment for  their  completion.  When  I  say  more  than  twelve 
months  I  take  into  consideration  the  report  of  Septem- 
ber 1848,  as  well  as  the  report  of  the  directors  of  March 
1848,  and  the  notice  of  September  1849,  which  last  was 
most  clear  whatever  may  be  thought  of  the  others,  and 
that  preceded  by  more  than  two  months  the  filing  of  the 
bill.     As  a  matter  of  fact  I  believe  that  for  more  than 

fwelve 

(o)  12  Beav.  125,  138;  1  Mac,  Sf  G.  481. 
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twelve  months  before  Mr.  Hodgson  applied  for  an  in- 
junction he  knew  that  these  lines  would  not  and  could 
not  be  proceeded  with,  and  that  there  was  no  intention 
existing  anywhere  to  attempt  to  proceed  with  them,  or 
either  of  them.  The  injunction  granted  was  upon  an 
interlocutory  application,  as  to  which  the  Court  has 
always  exercised  a  discretion  with  reference  to  the  par- 
ticular circumstances,  and  the  greater  amount  of  mischief 
likely  to  follow  from  granting  or  refusing  an  injunction. 


1851. 
Hodgson 

V. 

Earl  op 
PowiB. 


In  my  opinion  the  Plaintiff  has  come  here  with  a  very 
doubtful  equity,  and,  if  his  equity  were  plainer,  he  has 
shown  a  case  in  which  greater  mischief  would  be  done 
to  his  own  property  and  that  of  others  by  granting  than 
by  refusing  this  injunction.  Independently  of  these  cir- 
cumstances the  materials  before  the  Court  compel  me  to 
believe  that  there  has  been  here  an  acquiescence  of 
more  than  ordinary  amount,  and  of  a  plain  description. 
We  think  that  it  would  be  dangerous  and  injurious  to 
the  rights  of  all  concerned  that  this  injunction  should  be 
continued.  The  order  in  which  Lord  Cranworth  concurs, 
although  perhaps  not  exactly  on  the  same  grounds,  will 
be  to  discharge  the  existing  order  and  dissolve  the  injunc- 
tion without  prejudice  to  any  future  application  in  the 
cause,  and  without  prejudice  to  any  question,  reserving 
the  costs  of  this  motion  and  of  the  motion  before  the 
Rolls. 


The  Lord  Justice  Lord  Cranworth. 

I  entirely  concur  in  the  order  which  has  just  been 
pronounced.  I  have  come  to  the  same  conclusion  as 
Lord  Justice  Knight  Bruce,  and  perhaps  by  nearly  the 
same  process  of  reasoning.  I  confess  I  had  some  diffi- 
culty in  seeing  any  distinction  between  the  effect  of  three 
Acts  of  Parliament,  passed  as  these  were,  authorizing 
three  lines,  forming  a  cluster  as  it  were^  and  one  Act 

authorizing 
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V. 

Earl  of 
Powis. 


anthorizing  one  line.  But  although  the  prmciple  may  be 
the  same,  and  although  the  parties  omitting  to  construct 
the  whole  undertaking  may  be  acting  equally  in  viola- 
tion of  their  parliamentary  contract  in  both  cases,  yet  the 
Court  in  the  exercise  of  its  jurisdiction  is  bound  by  all 
authority,  (and  if  an  authority  were  wanting  we  should 
not  have  much  difficulty  in  making  one)  to  acton  the  cir- 
cumstances of  the  case,  and  with  a  view  to  what  in  point 
of  discretion  appears  to  be  for  the  benefit  of  the  parties. 
Now  I  confess  that  where  one  line  only  has  been  autho- 
rized to  be  made,  one  may  feel  more  willing  to  exercise 
that  discretion  than  in  another  where  several  are  autho- 
rized to  be  made,  because  when  one  line  of  several  is 
completed,  this,  though  not  all  which  is  authorized  by 
the  legislature  is  yet  a  substantial  whole  in  itself,  and  it 
might  be  a  wrong  exercise  of  discretion  to  interfere  with 
what  is  completed,  although  it  might  not  be  wrong  if 
what  was  done  was  only  part  of  one  whole  thing.  With 
this  exception  the  principle  involved  in  the  two  cases 
seems  to  me  the  same. 


In  this  case  the  facts  are  clear.  One  line  is  com- 
pleted, not  however  absolutely,  since  considerable  ex- 
penditure which  may  be  usefully  incurred,  would  ren- 
der the  outlay  already  made  more  profitable.  Now 
the  efiect  of  this  injunction  is,  that  not  a  single  shilling 
can  be  expended  in  repairing  a  rail.  Early  in  the 
argument  I  was  struck  with  a  passage,  in  the  order 
appealed  from,  qualifying  the  injunction  by  the  explana- 
tion that  it  was  not  to  extend  to  prevent  the  Defend- 
ants from  maintaining  and  working  the  Railways  and 
Canal.  Now  the  very  necessity  for  introducing  this 
qualification  led  me,  at  the  very  outset,  to  doubt  whe- 
ther the  injunction  could  be  right,  and  I  tried  to  frame 
extensions  of  the  qualification,  so  as  to  leave  some  mat- 
ters untouched  by  the  injunction,  which  clearly  ought 

to 
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to  be  left  to  the  discretion  of  the  committee  of  ma- 
nagement, if  they  were  to  have  any  management  at  all ; 
and  I  found,  as  I  introduced  one  modification  after 
another,  that  I  must  modify  the  order  to  such  an  ex- 
tent as  to  nullify  the  injunction.  I  came  therefore  to 
the  practical  conclusion  that  an  injunction  was  not  the 
right  course,  and  that  the  Court  could  not  anticipate 
all  the  expenditure  which  might  be  required.  I  do  not 
forget  that  there  is  a  conflict  of  evidence  upon  the  ques- 
tion whether  the  proposed  outlay  would  be  conducive 
to  the  benefit  of  the  Company ;  but  this  appears  to 
me  not  a  question  for  the  consideration  of  the  Court 
but  rather  for  the  shareholders  among  themselves. 

Upon  the  subject  of  acquiescence,  I  adopt  what  has 
been  said  by  the  Lord  Justice  Knight  Bruce^  so  that 
I  need  say  nothing  more  on  that  head. 


1851. 
Hodgson 

V. 

Eari.  of 
Powis. 


So  much  has  been  done>  and  so  much  more  remains 
to  be  done  in  order  to  render  the  expenditure  which 
has  been  already  incurred  useful  or  profitable,  that  it 
would  be  unwise  to  fetter  the  discretion  of  the  directors 
by  continuing  this  injunction,  and  therefore  it  must 
be  dissolved  in  the  terms  which  Lord  Justice  Knight 
Bruce  has  already  mentioned. 
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^"^^l'  ^-  PELLY  V.  WATHEN. 

iSbd7^.  T*^^^  ^^  ^  appeal  from  an  order  of  Sir  James 

TICB8.  Wigram  made  on  the  hearing  of  the  cause,  on 

A  purchaser  exceptions  to    the    Master^s  report,   and    on    further 

subject  to  a'  directions.     The  case  is  reported  in  the  6th  volume  of 

mS?^fore  ^^'  ^^^^''  Reporte,  page  351.  The  facts  were  very 
the  comple-  complicated,  but  they  may  be  stated  within  a  comparn- 
porchasel'a      ^^^^\f  narrow  compass,  so  far  as  is  necessary  for  the 

second  mort-    understanding  of  the  questions  decided  upon  the  ap- 

fage  of  it.  , 

[e  afterwards  P^ai. 
created  a 
third  mort- 
gage, with  Previously  to  the  month  of  September  1839,  Mr. 

"?P^  j^  William  Lewis  had  contracted  to  purchase  the  equity 

second  zDort-  of  redemption  of  certain  property  in   Gloucestershire^ 

Sncrwas^"*  which  was  designated  as  the  Lyppiatt  estate,  and  which 

such  as  to  was  subject  to  two  large  mortgages  for  18,000/.  and 

ority  o^rhis.  6000/.      In  order  to  enable  him  to  raise  money  for 

'nien  the  pur-  completing  the  purchase,  he  agreed  to  sell  part  of  the 

completed,  property  to    two  gentlemen,  who  agreed   to  become 

*^*n"^offthe  P"^<5^^®™-  And  by  an  indenture  of  the  14th  of  Sep- 
first  mort-  tember  1839>  he  conveyed  to  the  Plaintiff  all  his  real 
toSng^a  con-  ^^*®8,  including  so  much  of  the  Lyppiatt  estate  as  had 
veyance  to  a  not  been  so  agreed  to  be  sold,  to  hold  the  same  to  the 
himself.    On    Plaintiff  by  way  of  mortgage  for  securing  a  running 

this  occasion    account  not  exceeding  10,000/. 

the  title  ®      ' 

deeds  were  By 

handed  to  his 

solicitors,  who  afterwards  took  a  transfer  of  the  third  mortgage.    One  of  them  was 

the  trustee  for  the  purchaser  in  the  conveyance.    The  second  mortgagee  did  not 

give  them,  nor  had  they  any  notice  of  his  security. 

Held  that,  nevertheless,  their  lien,  either  for  their  general  bill  of  costs,  or  for 
their  costs  relating  to  the  conveyance,  could  not  prevail  against  the  second  mort- 
gagee, the  riffhts  of  a  solicitor  in  respect  of  his  lien  for  his  bill  of  costs  being  no 
greater  than  those  of  the  client,  and  the  circumstances  of  the  case  not  exempting 
It  from  the  scope  of  this  rule. 

Quare  whether  the  lien  of  a  solicitor  is  affected  by  his  taking  a  partner. 
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By  another  indenture,  dated  the  14th  of  December  1851. 
1840,  Lewis  mortgaged  a  part  of  the  Lyppiatt  property^ 
comprised  in  the  Plaintiff's  mortgage,  to  Horatio  James 
to  secure  3000/. ;  and  afterwards,  by  another  mortgage, 
dated  the  8th  of  September  1841,  he  mortgaged  the 
same  property  to  Charles  Barton^  to  secure  1000/. 

The  purchase  of  the  property  by  Lewis  had  not,  up  to 
this  time,  be^n  completed ;  but,  in  the  month  oi  January 
1842,  the  transactions  were  brought  to  a  close  in  the 
following  manner.  The  parts  of  the  property  which  had 
been  agreed  to  be  sold  were  conveyed  to  the  purchasers, 
and,  by  means  of  their  purchase-money  or  otherwise, 
the  two  old  mortgages  of  18,000/.  and  6000/.  were  paid 
off,  and  the  legal  fee  in  the  parts  not  sold  to  the  two 
sub-purchasers  was  conveyed  to  Thomas  Bassett  in  trust 
for  Lewis  ;  and  an  outstanding  term  of  1000  years  was, 
at  the  same  time,  assigned  to  John  Gamey  in  trust  to 
attend  the  inheritance.  At  this  time,  Thomas  Bassett 
and  John  Gumey  carried  on  business  as  attorneys  and 
solicitors  in  partnership  with  the  Defendant  George 
Wathen^  under  the  firm  of  Wathen^  Bassett  Sf*  Gumey  ; 
and  that  firm  acted  as  solicitors  for  Lewis  in  the  matter 
of  the  purchase,  TFa^A^  having  in  fact  so  acted  for  many 
years  previously. 

After  the  execution  of  these  deeds,  the  only  out- 
standing interests,  exclusive  of  the  Plaintiff's  mortgage, 
were  the  two  mortgages  vested  in  James  and  Barton. 
And  George  Wathen  agreed  with  Lewis  to  pay  off  those 
charges,  and  to  take  assignments  thereof  to  himself. 
This  was  accordingly  done  by  two  indentures,  both 
dated  and  executed  on  the  14th  of  February  1842, 
so  that  George  Wathen  became  a  mortgagee  for  the 
two  sums  of  3000/.  and  1000/. 

In 

Vol.  I.  C  D.  M.  G. 
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1851.  In  the  following  month  of  August  he  advanced  a 

^^'^''■^^      further  sum  of  673/.  on  security  of  the  same  premises^ 

V,  and  thus  became  an  incumbrancer  for  a  principal  sum 

WATH.N.       ^f^gyg^ 

It  was  taken  as  a  fact  not  in  dispute  that  the 
Plaintiff  so  conducted  himself  towards  the  parties  to 
these  securities,  thus  amounting  to  4673/.,  that  his 
mortgage,  though  prior  in  point  of  date,  would  be 
postponed  to  theirs.  He  had  activdy  assisted  Lewis 
in  obtaining  the  loans  from  James  and  Barton^  and 
neither  to  them,  nor  afterwards  to  Oeorge  Wathen^  did 
he  communicate  the  fact  of  the  existence  of  his  mort* 
gage  of  September  1839,  of  which  George  Wathen  had 
no  notice  till  a  few  days  before  the  institution  of  this 
suit,  on  the  19th  of  March  1843. 

Upon  the  completion  of  the  purchase  by  Lewis  in 
January  1842,  the  title  deeds  were  all  handed  over  to 
Messrs.  Wathen,  Bassett  ^  Gumey^  as  solicitors  of 
Lewis^  and  they  claim  a  lien  on  those  deeds  against  the 
Plaintiff  for  the  amount  of  their  bills  of  costs  against 
Lewis ;  and  whether  this  claim  is  valid  is  the  point  we 
have  to  decide. 

Sir  James  Wigram  decreed  against  the  lien ;  and 
against  his  decision  the  solicitors  appealed. 

Mr.  Rolty  Mr.  Follett  and  Mr.  Bazalgette  in  support 
of  the  appeal. 

In  the  first  place  the  Respondent  has  neither  legal  es- 
tate nor  possession  of  the  title  deeds,  and  has  no  equity 
to  take  them  out  of  the  hands  of  the  Appellants  who  ac- 
quired a  lien  upon  them  for  valuable  consideration  with- 
out notice  of  the  Respondents  charge.  They  advanced 
their  money  and  gave  their  services  upon  the  faith  of 

the 
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the  lien,  and  without  notice  of  anythingto  defeat  it.  Gases  1851. 
may  be  cited  to  show  that  the  solicitor  of  a  tenant  for 
life,  or  of  the  owner  of  a  partial  interest,  has  no  lien 
on  the  property  or  the  deeds,  which  he  has  received 
from  his  client,  beyond  the  extent  of  his  client^s 
estate,  and  in  that  sense  it  may  be  said  that  the  lien  of 
the  solicitor  does  not  extend  beyond  the  interest  of  his 
plient.  But  the  proposition  does  not  apply  to  this  case, 
for  the  solicitor  of  a  tenant  in  fee  having  his  client^a 
deeds  has  by  means  of  them  a  lien  upon  the  fee.  More- 
over, the  Vice-Chancellor  did  not  advert  to  the  distinc- 
tion between  the  title  to  the  deeds  and  the  title  to 
the  estate.  The  legal  title  of  the  mortgagor  to  his 
deeds  was  assumed  as  clear  by  tfa^  Court  of  Queen^s 
Bench  in  Dames  v.  Vernon  (a),  in  which  Lord  Denman, 
in  giving  the  judgment  of  the  Court,  says  (speaking  of  a 
mortgage), ''  Now  that  conveyance  of  1833  is  silent  as  to 
the  deeds,  and  though  it  be  a  mortgage  in  fee,  yet,  if  the 
deeds  remained  with  the  mortgagors,  they  might  lawfully 
retain  them  in  respect  of  their  equity  of  redemption  as 
against  the  mortgagee.^  And  in  Wiseman  v.  West- 
land  (b)  a  mortgagee  who  had  not  obtained  the  title 
deeds,  sought  to  foreclose  the  mortgagor,  and  an  equita- 
ble mortgagee,  to  whom,  subsequently  to  the  Plaintiff's 
mortgage,  the  deeds  had  been  delivered,  and  prayed  that 
the  deeds  might  be  given  up.  The  Court,  however,  not 
only  refused  so  to  order,  but  declared  by  the  decree  that 
the  prior  legal  mortgagee  had  no  title  to  have  the  deeds 
delivered  up,  the  Lord  Chief  Baron  observing,  however, 
that  it  might  have  been  otherwise  if  there  had  been  a 
special  contract  for  the  delivery  of  the  deeds.  These 
cases  show  that  a  mortgagor  is,  in  the  absence  of  special 
stipulation,  the  owner  of  the  deeds,  and  remains  so  until 

the 

{tO  6  Q.  B.  Rep,  443.  (6)  1  You.  ^  J.  117. 
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the  mortgagee  gets  them,  and  may  give  a  good  lien  upoti 
the  deeds  as  against  a  mortgagee,  and  especially  as  against 
a  mortgagee  who  has  not  the  legal  estate. 

Molesworth  v.  Robins  (a),  Smith  v.  Chichester  (i),  and 
Blunden  v.  Desart  {c),  may  be  cited  on  the  other  side, 
but  are  inapplicable  to  the  present  case.  In  Smith  v« 
Chichester  the  deposited  lease  recited  the  former  lease, 
and  was  held  to  be  a  graft  upon  it,  and  subject  to  the 
mortgage,  and  the  mortgagee  had  the  legal  estate.  In 
Blunden  v.  Desart  the  prior  incumbrancer  was  a  judg- 
ment creditor,  and  had  a  title  independently  of  any  pos- 
session of  title  deeds ;  and  Sir  Edward  Sugden  said, 
"  The  solicitor's  lien  can  hardly  in  any  case  out  of  this 
Court  be  rendered  available  against  a  judgment  creditor, 
and  the  Court  must  follow  the  legal  rule."  In  Molesworth 
V.  Robins  the  estate  descended  to  an  heir,  subject  to  a 
charge  in  which  the  heir  was  partially  interested,  and  all 
that  was  there  decided  was,  that  the  heir's  solicitor  had 
no  lien  beyond  the  heir's  interest  in  the  charge.  In  this 
case  when  the  mortgage  was  made,  Lewis  had  no  title 
except  a  contract  for  a  sale  of  an  equity  of  redemp- 
tion ;  the  deeds  never  came  in  his  possession,  but  passed 
directly  into  the  hands  of  the  solicitors,  so  as  not  to  let 
in  the  Respondent's  incumbrance.  They  would  naturally 
take  care  that  this  should  be  the  case,  knowing  that  they 
had  incurred  much  expense  with  respect  to  these  trans- 
actions. 

In  the  next  place  the  Respondent's  conduct  of  itself, 
and  independently  of  the  general  question,  has  not  been 
such  as  to  entitle  him  to  priority  over  the  solicitor's 

lien 


(a)  2  Jones  4*  Lat,  358. 


(c)  2  JDrtt.  5*  War.  405. 


(6)  2  Dm.  4"  War.  393. 
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lien.  He  permitted  the  mortgagor''s  solicitors  to  get 
possession  of  the  deeds  at  the  very  time  when  he  knew 
that  the  solicitors  were  engaged  in  extensive  trans- 
actions for  the  mortgagor,  for  the  costs  of  which  they 
would  look  to  the  deeds  as  a  security,  and  yet  he  never 
intimated  to  them  that  he  claimed  in  respect  of  any  in- 
cumbrance which  would  interfere  with  their  right  of 
lien.  He  allowed  them  to  expend  their  money  and 
their  labour  in  completing  the  conveyance  of  which 
he  now  desires  to  have  the  advantage,  leaving  them 
without  any  means  of  obtaining  repayment  or  compen- 
sation for  their  trouble.  In  Bernard  \.  Drought  {a\ 
even  an  annuitant  who  permitted  the  grantor  to  retain 
the  title  deeds  of  the  estate  on  which  the  annuity  was 
secured,  was  held  to  have  no  right  as  against  the  lien  of 
the  solicitor  of  the  grantor. 
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As  regards  the  costs  of  the  conveyance,  at  all  events, 
which  was  as  much  for  the  Respondent's  benefit  as  for 
that  of  the  mortgagor,  the  solicitors  must  be  entitled  to 
dium  a  lien  as  against  him. 

The  only  remaining  question  is,  whether  the  Ap- 
pellants' security  is  affected  by  the  change  which  has 
taken  place  in  their  firm  by  the  accession  to  it  of  Mr. 
Bassett.  We  submit  that  it  is  not,  and  that  the  case  of 
In  re  Forshaw  (6)  ought  not  to  be  followed. 

The  Solicitor' General  and  Mr.  Bevir,  for  the  Respon- 
dents. 

Molestcorth  v.  Robins  (c),  and  the  other  cases  before 

Sir 


(a)  1  Moll  38.  (*)  16  Stm.  121. 

(c)  2  Jones  Sf  Lat.  358. 
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Pbllt 

0. 

Wathbn. 

Nov.  25M. 


Sir  JE.  Suffden  which  have  been  referred  to,  are  directly 
in  point,  and  cannot  be  distinguished  by  the  circum- 
stances relied  upon  for  that  purpose.  The  dictum  cited 
from  Davies  v.  Vernon  (a),  must  have  had  reference  to 
the  facts  of  the  case,  and  could  not  have  been  intended 
to  throw  doubt  on  principles  which  are  well  established. 
With  respect  to  Bernard  v.  Drought  (J),  the  authority 
of  that  case  is  doubted  by  Sir  JEJ.  Sugden  in  Smith  v. 
Chichester  (c).  There  is  no  evidence  in  this  case  that 
the  Plaintiff  knew  that  the  deeds  were  in  the  hands  of 
the  Appellants.  He  might  consistently  with  all  the  facts 
have  supposed  that  the  deeds  went  directly  to  the  hands 
of  Messrs.  James  ^  Barton^  or,  as  is  generally  the  case, 
that  the  solicitors  had  taken  care  to  be  paid  out  of  the 
mortgage  money;  and  this  observation  applies  to  the 
costs  of  the  conveyance,  which  there  is  no  ground  for  dish 
tinguishing  from  the  rest.  With  regard  to  the  other 
point,  In  re  Forshaw  (d)  expressly  applies,  and  has  never 
been  overruled. 


They  also  referred  to  Allen  v.  Knight  (e),  Mangles  v. 
I>ixon{f\  Hooper  v.  Ramshottom  {g\  9J\^  Philips  v. 
Robinson  (A). 

Mr.  Bazalgette^  in  reply. 


Nov.  26th. 


The  Lord  Justicb  Lord  Cbanworth  on  this  day  de- 
livered the  judgment  of  the  Court,  and  after  stating  the 
facts,  nearly  in  the  same  words  in  which  they  are  detailed 
above,  proceeded  as  follows : — 

The  argument  for  the  Appellants  divided  itself  into 

three 


(a)  6  Q.  B.  Rep,  443. 
(6)  1  MoU.  38. 
(e)  2  Bru.  ^  War.  399. 
((0  16  3tfii.  121. 


(e)  5  Hare,  272. 
(/)  1  Mac,  Sf  G,  437. 
ig)  6  Tamit,  12. 
ih)  4  Bing.  106. 
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three  heads;  first,  it  was  contended  that,  indepen- 
dently of  any  special  circumstances,  the  lien  of  the  solici- 
tor must  prevail ;  secondly,  if  this  were  not  so,  still  that 
here  there  were  circumstances  which  would  give  such  a 
lien  independently  of  any  general  right ;  and  thirdly,  it 
was  argued  that,  even  if  there  is  no  lien  for  the  general 
costs  due  to  the  solicitor,  still  there  is  such  a  lien  for 
the  costs  of  and  incidental  to  the  procuring  the  convey- 
ance. 


1861. 


On  the  first  point  we  think  it  clear  that  no  such  lien 
as  that  contended  for  exists.  The  general  lien  of  a  soli- 
citor is  merely  a  right  to  keep  back  from  his  client  the 
deeds  and  papers,  which  he  holds  as  solicitor,  until  his  bill 
of  costs  is  satisfied.  It  is  a  right  derived  entirely  through 
the  client,  and  therefore,  on  the  most  obvious  principles 
of  justice,  cannot  go  beyond  the  right  of  the  client  him- 
self. If  the  client^s  right  to  the  deeds  which  came  to 
the  hands  of  the  solicitor  is  absolute,  so  will  be  the  right 
of  the  solicitor.  If  the  deeds  in  the  hands  of  the  client 
are  subject  to  any  rights  outstanding  in  third  parties, 
such  rights  will  foUow  them  into  the  hands  of  the  solici- 
tor. These  consequences  flow  so  immediately  from  the 
nature  of  the  relation  subsisting  between  the  client  and  his 
solicitor,  that,  even  independently  of  authority,  we  should 
have  felt  bound  by  the  principles  on  which  they  depend. 
But  we  have  the  most  ample  authority  in  support  of  the 
view  we  take  on  this  part  of  the  case,  in  the  three  cases 
before  Sir  £.  Sugdev^  so  much  dwelt  on  in  the  argument. 
We  allude  to  the  cases  of  Smith  v.  Chichester  (a),  Blunden 
V.  Desartih)^  and  Molesworth  v.  Robins  {c).  In  the 
last  of  these  cases  it  was  expressly  decided,  that  the 
claim  of  a  party,  having  an  equitable  right   against 

the 


(a)  2  Dm.  ^  War.  393.  (6)  2  JDra.  i^  War.  405. 

(c)  2  Jones  8f  Lot.  358. 
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the  client,  must  prevail  against  the  solicitor,  into  whose 
hands  the  deeds  had  come  after  such  equitable  right 
had  arisen.  Indeed,  the  principle  is  obviously  the 
same,  whether  the  right  affecting  the  client's  interest  is 
legal  or  equitable.  No  man,  as  was  stated  by  Sir  E. 
Sugden  in  his  judgment,. can  give  a  lien  to  his  solicitor  of 
a  higher  nature  than  the  interest  he  himself  has  in  the 
deeds.  Applying  then  these  principles  to  the  facts  of  the 
present  case,  it  appears  to  us  clear,  that  (laying  aside  all 
consideration  of  particular  conduct)  the  solicitor  did  not, 
on  the  completion  of  the  contract,  acquire  any  lien  on 
the  deeds  against  the  Plaintiff.  If,  on  the  completion  o\ 
the  contract  and  execution  of  the  conveyance  in  January 
1842,  the  title  deeds  had  been  all  handed  over  to  Lewis 
himself  and  not  to  his  solicitors,  he  would  then  have  had 
them,  subject  to  an  equitable  claim,  on  the  part  of  the 
Plaintiff,  as  mortgagee  by  virtue  of  his  mortgage  of 
September  18S9  ;  and  if  Lewis  had  then  put  them  into 
the  hands  of  his  solicitors,  they  could  only  have  held 
them  subject  to  the  same  rights  as  had  attached  on 
them  in  the  hands  of  Leivis.  It  can  make  no  difference, 
that  instead  of  coming,  first,  into  the  hands  of  Lewis^ 
and  from  him  to  the  solicitors,  they  were  at  once  handed 
over  by  the  vendors  to  the  solicitors.  For  the  solicitors, 
in  so  obtaining  them,  obtained  them,  not  by  any  title 
paramount  to  that  of  their  client,  but  as  his  agents,  and 
of  course  with  all  the  liabilities  which  would  have  at- 
tached on  them  if  they  had  passed  first  into  the  hands 
of  the  client,  and  from  him  to  the  solicitors. 


This  disposes  of  the  first  head  of  the  argument.  But 
then  it  was  said,  secondly^  that  whatever  may  be  the 
general  doctrine,  here  the  conduct  of  the  Plaintiff  was 
such  as  to  preclude  him  from  insisting  on  his  title, 
against  the  lien  of  the  solicitors  of  Lewis.     But  we  can 
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discover  nothing  whatever  in  the  Plaintiff ^s  conduct  to  -1851.. 
warrant  such  a  proposition.  When  the  Plaintiff  ad- 
vanced his  money  and  obtained  his  mortgage  deed,  in 
September  1839,  he  of  course  employed  his  own  solicitor 
to  act  for  him.  All  which  can  be  alleged  against  him 
by  the  solicitors  of  Lewis  the  mortgagee  is,  that  he  did 
not  inform  them  of  his  security.  But  he  was  under  no 
obligation  to  give  them  any  such  information,  nor  was 
it  in  the  ordinary  course  of  business  that  he  should  do  so. 
There  is  no  suggestion  that  he  meant  or  wished  to 
mislead  them.  There  was  nothing  to  suggest  to  his 
mind  that  it  could  be  of  importance  to  the  solicitors  that 
he  should  give  them  notice  of  his  security.  Cases  may 
midoubtedly  occur,  in  which  parties,  by  standing  by 
and  remaining  silent,  may  give  to  others  rights  against 
them,  in  the  same  way  as  if  they  had  been  active  in 
making  representations ;  but  that  can  only  be  when 
it  has  been  the  duty  of  the  party  not  to  be  silent, 
or  when  the  party  remaining  silent  might  reasonably 
infer  that  such  silence  would  be  taken  by  others  as 
sanctioning  a  particular  course  of  conduct.  No  such 
circumstance  exists  here.  The  conduct'  of  the  Plain- 
tiff, for  aught,  at  least,  that  appears,  was  just  what 
might  be  expected  from  a  man  intending  to  deal  with  per- 
fect fairness.  He  became  mortgagee,  employing  his  own 
solicitor,  and  took  it  for  granted  that  the  mortgagor  and 
his  solicitor  would  settle  their  own  rights  among  them- 
selves. There  does  not,  therefore,  appear  to  us  to  be 
anything  in  the  conduct  of  the  Plaintiff  depriving  him  of 
his  ordinary  rights. 

The  only  remaining  question  is  on  the  point  whether 
the  solicitors  may  not  have  a  lien  against  the  Plaintiff, 
though  not  for  their  whole  demand  on  Lewis,  yet  for 
so  much  as  relates  to  the  obtaining  the  conveyance  of 
the  Lyppiatt  estate  from  the  vendors.     As  to  this  the 
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argument  was,  that  these  costs  were  incurred  for  the 
common  benefit  of  the  Plaintiff  and  Lewis^  and  so  that 
the  lien  of  the  solicitors  ought  to  prevail  against  both 
the  one  and  the  other.  On  this  minor  point.  Lord 
Justice  Knight  Bruce  entertains  some  doubt,  and  I  can 
therefore  express  my  own  opinion  only.  In  my  opinion 
these  costs  do  not  differ  from  the  rest.  I  think  the  soli- 
citors have  no  lien  against  the  Plaintiff  for  the  costs 
of  obtaining  the  conveyance,  any  more  than  for  any  other 
part  of  their  bill. 


The  lien  of  the  solicitor  is  a  right  to  retain  deeds  as  a 
mode  of  enforcing  payment  of  a  debt  due  by  the  party 
whose  deeds  are  retained.  It  is  essentially  a  right  arising 
between  the  party  employed  and  his  employer.  The 
right  when  once  constituted,  may,  under  circumstances, 
prevail  in  favour  of  the  solicitor,  not  only  against  his  em- 
ployer, but  also  against  parties  deriving  title  under  his 
employer.  But  it  always  originates  from  the  relation 
of  client  and  attorney ;  t. «.,  employer  and  employed. 
Taking  this  to  be  a  correct  view  of  the  law,  the  question 
here  is  who  employed  Messrs.  TFa^Aen,  Bassett  ^  Oumey 
to  obtain  and  perfect  the  conveyance.  No  doubt  when 
they  had  completed  the  conveyance,  their  services  enured 
to  the  benefit,  not  only  of  Lewis  the  purchaser,  but  also 
of  the  Plaintiff,  who  claimed  under  him.  But  I  do  not 
think  this  is  materiaL  If  the  case  could  be  brought  to 
the  point  that  the  solicitors  were  acting  not  only  for 
Lewis^  but  also  for  the  Plaintiff,  then  neither  Lewie  nor 
the  Plaintiff  could  take  the  deeds  of  conveyance  out  of 
their  hands  without  paying  them  the  full  amount  of 
their  costs  incurred  in  preparing  and  perfecting  them. 
But  this  certainly  was  not  so.  The  solicitors  were  the 
solicitors  of  Lewis,  and  of  him  only.  He  alone  employed 
them.  He  alone  was  liable  to  pay  them  for  their 
services,  and  against  him  alone,  therefore,  was  their  lien 
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available  when  the  deeds  came  into  their  hands.  Their 
right  is,  as  I  think,  precisely  what  it  would  have  been, 
if,  on  the  final  settlement  of  the  purchase  and  exe- 
cution of  the  deeds,  the  vendors  had  delivered  the  deeds 
to  Lewis  and  he  had  handed  them  over  to  the  solicitors. 
In  such  a  case  the  right  of  the  solicitors  would  be 
only,  as  I  think,  to  hold  the  deeds  subject  to  all  the 
rights,  legal  and  equitable,  affecting  them  in  the  hands  of 
Lewis  ;  and  therefore,  their  right  was,  as  I  conceive, 
subject  to  a  prior  right  in  the  Plaintiff  in  respect  of  his 
mortgage  of  September  1839.  I  do  not  think  there  Id 
any  distinction  between  these  deeds  and  the  other  deeds 
in  the  hands  of  the  solicitors. 


1851. 


The  result  therefore  is,  that  the  decision  of  Sir  James 
Wigram  will  be  affirmed  in  every  respect,  and  this  appeal 
must  therefore  be  dismissed.  And  Lord  Justice  Knight 
Bruce  concurs  with  me  in  thinking  that  the  costs  of 
the  appeal  must  in  that  case  follow  the  event,  and  so  be 
paid  by  the  Appellants,  because  the  appeal  reproducing 
litigation  on  points,  manifestly,  in  the  opinion  of  both 
members  of  this  Court,  properly  decided  by  the  Vice- 
Chancellor,  has  taken  a  range  widely  beyond  the  narrow 
and  restricted  part  of  the  case,  on  which  alone  my  learned 
brother  entertains  any  doubt. 

It  is  unnecessary  to  say  that  the  question  raised  at 
the  bar,  whether,  if  the  lien  had  been  established,  it 
would  have  extended  to  the  debts  due  to  all  the  suc- 
cessive firms,  or  only  to  that  due  to  the  last  firm; 
whether,  in  short,  according  to  the  doctrine  laid  down 
in  In  re  Fors/iaw  (a),  the  lien  of  a  solicitor  is  affected 
by  his  taking  a  partner,  does  not  arise  in  this  case.  On 
that  point  we  express  no  opinion. 


(a)  16  Sim,  121. 
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Nov.  7,  8, 
and  26. 

Before  The  TDFT  v.  STEPHENSON. 

Lords  Jus- 

TICB8.  

On  March  4,    HPHE  object  of  this  suit  was  to  establish  a  lien  for  a 

1811,  an  gyj^  Qf  6499/.  10a-.  upon  certain  lands  to  which 

agreement  ^     ^      ^ 

was  entered      the  Defendants  were  entitled,  situate  at  Satotry,  in  the 

mirchase  o^      county  of  York.    The  material  facts  of  the  case  were  the 

freehold  land    following  : — 

for  6300/.,  to 

be  paid  on 

the  13th  of 

ikfa^isii,  Joseph  Marris  died  about  the  year  1808,  having  by 

and  the  pur-  j^jg  ^jj  devised  his  real  estates  to  Thomas  Marris  in 
chasers  were 

immediately  fee,  charged  with  the  payment  of  his  debts.  By  an 
SMsion?^^*'  agreement  in  writing,  dated  the  4th  of  March  1811, 
In  1827,  the  Thomas  Marris  SLgreed  to  sell  to  John  Stephenson  the 
fore  any  con-"  lands  at  Bawtry^  which  were  parcel  of  the  lands  devised 
veyancewas      \^y  ^\^q  ^jy  of  Joseph  Marris^  comprising   about  151 

and  before  he  acres, 

had  paid  any 

part  of  the  parchase-money,  died,  having  devised  the  lands  to  trustees.  The  trus- 
tees disclaimed,  and  others  were  appointed  by  the  Court  of  Cbancerv.  In  1834, 
the  attorney  of  these  trustees  wrote  to  the  assij^ees  of  the  vendor  (who  had  be- 
come bankrupt),  stating  that  the  purchase-money  was  ready  to  be  paid  on  the 
purchase  being  completed.  On  a  bill  filed  by  the  assignees  in  1844,  to  enforce 
the  lien^  to  which  the  Statute  of  Limitations,  3  &  4  Will,  IV,,  c,  27,  was  set  up  as 
a  defence  by  answer :  Held — 

1st.  That  the  trustees  were  persons  by  whom  the  purchase-money  was  payable 
within  the  meaning  of  the  Statute  of  Limitations,  3  &  4  Will.  IV,  c.  27,  s.  40. 

2nd.  That  the  acknowledgment  of  their  attorney  in  1834  was  sufficient  within  the 
meaning  of  the  exception  in  the  Act  to  withdraw  the  case  from  its  operation,  and,  for 
this  purpose,  to  bind  the  cestuis  que  trustent,  although  the  trustees  were  appointed 
not  by  or  under  any  powers  contained  in  the  will,  but  by  the  Court  of  Chancery. 

3rd.  That  the  answers  clsdming  the  benefit  of  the  statute  must  be  considered  as 
alleging  that  no  acknowledgment  of  the  right  to  receive  the  money  had  been  given 
or  signed  by  the  person  by  whom  it  was  payable,  or  his  agent ;  and  that,  there- 
fore, although  the  bill  did  not  allege  any  acknowledgment  to  have  been  made, 
the  Plaintiffs  were  entitled  to  put  the  acknowledgment  in  evidence  on  an  appeal, 
although  it  was  not  read  or  proved  at  the  original  hearing. 

4th.  That  this  only  applied  to  the  trustees  who  had  admitted  the  agency  of  the 
attorney,  but  that,  as  against  other  Defendants  who  had  not  made  a  similar  admis- 
sion, the  assignees  were  entitled  to  an  inquiry  as  to  any  acknowledgment  having 
been  given. 
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acres,  in  consideration  of  a  sum  of  6300/.,  to  be  paid  on        185L 
the  13th  of  May  then  next.     And  immediately  on  the 
execution  of  the  agreement,  John  Stephenson  was  let 
into  possession,  though  no  part  of  the  purchase-money 
was  paid. 

tn  January  l8l2,  a  commission  of  bankruptcy  issued 
against  Thomas  Marris  and  his  then  partner  Hichard 
Nicholson^  and  the  present  Plaintiffs  were  their  assig- 
nees. 


in  October  1812,  John  Stephenson  agreed  to  sell  to 
Cornelius  Sanders  a  part  of  the  lands  purchased  from 
Thomas  Marris^  and  thereupon  Sanders  was  let  into 
possession,  and  he,  and  those  who  derived  title  under 
him,  had  ever  since  remained  in  possession  of  this 
part. 

John  Stephenson^  by  his  will  dated  the  1 8th  day  of  De- 
cember 1817.  devised  to  two  trustees,  their  heirs  and 
assigns,  all  and  singular  his  real  estates,  comprising  the 
above-mentioned  lands  and  hereditaments  contracted  to 
be  purchased  by  him,  and  also  all  his  personal  estate  and 
effects,  Upon  trust,  if  they  should  think  fit,  to  sell  the 
same,  and  after  payment  of  his  debts  to  invest  the  sum  of 
1000/.,  and  pay  the  interest  thereof  to  his  wife  Elizabeth 
Stephenson^  one  of  the  Defendants,  for  her  life,  and  after 
payment  of  a  legacy  or  sum  of  hi.  to  his  eldest  son  John 
Stephenson  (who  died  in  the  testator^s  lifetime),  to  pay 
and  apply  the  residue  of  the  monies  to  arise  from  such 
sale,  and  also  the  said  sum  of  1000/.  after  his  wife's 
death,  unto,  between,  and  among  his  seven  children 
therein  named,  and  any  others  his  child  or  children  who 
might  be  living  or  bom  in  due  time  after  his  decease,  as 
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tenants  in  common,  with  benefit  of  survivorehip.  Johtk 
Stephenson  died  in  1827,  without  having  revoked  or 
altered  his  will,  and  the  two  trustees  named  in  the 
will  having  refused  to  accept  the  trusts  thereof,  the  De- 
fendants Stephenson  and  Read  were  duly  appointed  trus- 
tees in  their  place,  by  virtue  of  a  decree  of  this  Court,  in 
a  suit  instituted  for  the  purpose  by  the  parties  interested 
under  the  will. 


The  present  bill  was  filed  by  the  assignees  oi.Marris 
and  Nicholson  against  Stephenson  and  Read^  and  the 
parties  beneficially  interested  under  the  will  of  John 
Stephenson^  and  also  against  the  representatives  of  San- 
ders^ for  the  purpose  of  establishing  a  lien  on  the  pro- 
perty comprised  in  the  original  contract  of  the  4th  of 
March  1811 ;  and  it  prayed,  that  it  might  be  de- 
clared that  the  Plaintifi^  had  a  lien  upon  the  heredita- 
ments and  premises  comprised  in  the  agreement  of 
the  4th  day  oi  March  1811,  for  the  sum  of  6499/.  18«., 
with  interest  thereon  at  4/.  per  cent,  per  annum  from 
the  13th  day  of  May  1811,  and  that  the  Defendants 
Elizabeth  Stephenson^  Joseph  Stephenson^  and  William 
Read  and  Francis  Sanders^  and  William  JBrocklehurst 
Stonehotise  and  Elizabeth  his  wife,  or  some  or  one 
of  tliem,  might  be  ordered  to  pay  the  same  to  the 
Plaintifi&,  as  the  Court  should  think  fit,  at  an  early 
day,  to  be  named  for  that  purpose ;  and  in  case  the  said 
Defendants  should  not  pay  the  same  to  the  Plainti£&y 
then  that  the  same  might  be  raised  by  sale  or  mort- 
gi«e  of  the  said  hereditaments  and  premises,  and  for  a 
receiver. 


The  trustees,  by  their  answer,  said  they  did  not 
know,  of  their  own  knowledge,  but  believed  it  to 
be  true,  that,  at  the  time  in  the  bill  in  that  behalf 
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mentioned,  Thomas  Morris  did  agree  to  sell  to  John 
Stephenson  some  portions,  (to  wit,)  such  portions  as  in 
the  contract  in  the  biQ  stated  appeared,  of  the  real 
estate  to  which  he  had  become  entitled  under  the  will 
of  Joseph  Morris  ;  but  they  said  they  had  never  seen 
the  eontract  in  the  bill  in  that  behalf  stated,  and  they 
expressly  claimed  the  benefit  of  the  production  thereof 
by  the  Plaintiff :  however,  they  believed,  though,  for  the 
reasons  aforesaid,  they  could  not  admit  it  to  be  true, 
that  such  an  agreement  as  in  the  bill  in  that  behalf 
mentioned  was  entered  into  between  the  said  Thomas 
Morris  and  John  Stephenson^  and  that  the  same  was  of 
soch  date  and  in  such  words  and  figures,  and  of  or  to 
SQch  purport  and  effect  as  in  the  said  bill  in  that  behalf 
mentioned  and  set  forth,  so  far  as  the  same  was  therein 
set  forth;  but  for  their  greater  certainty  they  craved  leave 
to  refer  to  such  contract.  In  answer  to  the  interrogatory 
as  to  documents,  they  said  that  divers  deeds  and  docu- 
ments relating  to  the  estate  of  their  testator  had  been 
and  were  deposited  in  Court  in  a  suit  of  Feary  and 
others  V.  Stephenson  and  others^  and  amongst  the  docu- 
ments scheduled  was  the  draft  of  the  schedule  of  the 
documents  so  deposited.  They  admitted  that  correspond- 
ence  had  also  been  had  and  passed  by  and  between 
Mr.  Cartwright^  their  solicitor,  and  Mr.  Holgatey  the 
solicitor  of  the  Plaintiffs,  in  reference  to  some  of  the 
matters  in  question,  and  which  they  submitted  it  was 
unimportant  in  the  suit  more  particularly  to  specify, 
and  in  fact  they  said  that  the  same  was  as  they  submitted 
immaterial;  and  that  they  abstained  therefrom,  inasmuch 
as  the  same  extended  over  a  period  of  many  years,  and  as 
the  specification  thereof  would  occasion  considerable 
trouble  snd  labour,  and  as  the  Plaintiffs  had  by  their  soli- 
citors the  particulars  thereof.  They  submitted  to  the 
judgment  of  the  Court  whether  the  right  and  title  of  the 

Plaintifib 
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1851.  Plamtiffe  to  the  relief  sought  by  the  bill  in  fespect  of 
such  lien  or  otherwise  as  therein  mentioned,  was  not 
barred  by  the  great  laches  of  the  Plaintiffs  apparent  in 
the  cause,  and  by  the  great  delay  and  lapse  of  time 
which  had  occurred  in  putting  their  claim  in  suit,  and 
whether  the  same  was  not  barred  by  the  statute  for  the 
limitation  of  actions  and  suits. 

The  ceUuis  que  irustent  under  the  will  put  in 
their  answers,  also  claiming  the  benefit  of  the  Sta- 
tute of  Limitations,  but  not  containing  any  statement 
or  admission  as  to  Mr.  Cartticrig  ht  being  the  solici- 
tor of  the  trustees. 

The  sub-purchaser  did  not  by  his  answer  claim  the 
benefit  of  the  Statute  of  Limitations. 

The  case  came  on  to  be  heard  before  Vice-Chancellor 
Wigram^  in  March  1848,  and  is  reported  in  the  7th  vol. 
of  Mr.  Saves  Reports,  page  1.  A  decree  was  then  made, 
(but  was  not  drawn  up  till  February  1850,)  ordering 
the  bill  to  be  retained  for  twelve  months,  with  liberty 
for  the  surviving  Plaintiff  to  proceed  at  law,  and,  in 
default  of  the  Plaintiff's  proceeding  at  law,  for  the  dis^ 
missal  of  the  bill  with  costs. 

After  judgment  had  been  given,  but  before  the 
decree  had  been  drawn  up,  the  Plaintiff  discovered 
among  the  papers  of  the  bankrupts  several  letters 
which  he  was  advised  amounted  to  acknowledgments, 
so  as  to  exclude  the  operation  of  the  Statute  of  Limi- 
tations. 

One  of  these  letters  was  written  from  Mr.  Cartwright, 

the 


CASES  IN  CHANCERY.  33 

the  solicitor  of  the  trustees  of  Mr.  Stephenson  8  will,        1851. 
to  the  solicitor  of  the  assignees,  and  was  as  follows : — 

**  To  Messrs.  Joseph  Toft  and  John  Chapman^  assignees 
of  the  estate  and  effects  of  Thomas  Marrisy  a  bank- 
rupt)  and  to  Mr.  Patteson  Holgate^  their  attorney. 

"  As  attorney  for  and  on  behalf  of  William  Bead,  of 
Epworihy  in  the  county  of  Lincoln,  draper,  and  Joseph 
Stephenson^  of  Everton,  in  the  county  of  Nottingham, 
fanner,  the  person  appointed  by  the  High  Court  of 
Chancery  to  carry  into  execution  the  trusts  of  the  last 
will  and  testament  of  John  Stephenson,  late  of  CraiseU 
ound,  in  the  parish  of  Haxey,  and  said  county  of  Lincoln^ 
land  surveyor,  deceased,  I  do  hereby  give  you  notice 
that  the  amount  of  the  purchase-money  for  all  those 
several  pieces  or  parcels  of  freehold  and  copyhold  land 
situate  in  the  parish  of  Owston,  in  the  said  county  of 
Lincoln,  mentioned  in  a  certain  agreement  in  writing 
bearing  date  the  4th  day  of  March  1811,  and  made  be- 
tween the  said  Thomas  Marris  of  the  one  part,  and  the 
said  John  Stephenson  of  the  other  part,  and  all  interest 
due  in  respect  of  the  said  purchase-money,  or  rent  in 
respect  of  the  said  land,  are  ready  to  be  paid,  and  that 
the  amount  of  such  purchase-money  and  interest  or  rent 
is  lying  at  banker  s  interest ;  and  as  attorney  as  aforesaid, 
I  further  give  you  notice  that  the  said  William  Read 
and  Joseph  Stephenson  are  willing  to  invest,  at  your  ex- 
pense, the  amount  of  the  said  purchase-money  and  inter- 
est or  rent  in  any  security  or  securities  to  be  approved 
of  by  them  and  you,  for  the  express  purpose  of  com- 
pleting the  purchase  under  the  said  agreement ;  and  as 
attorney  I  further  give  you  notice,  that  unless  the  said 
purchase  be  immediately  completed,  or  the  said  invest- 
ment be  made,  the  said  William  Read  and  Joseph  Ste^ 
phenson  will  only  allow  banker'^s  interest  on  the  amount 

Vol.  I.  D  d.m.g.      of 


34  CASES  IN  CHANCERY. 

1851.  of  the  purchase-money  from  the  date  hereof  to  the  time 
of  completion  of  the  said  purchase.  Witness  my  hand 
this  13th  day  of  March  1834.  Frederick  Henry  Cart- 
wright^'' 

A  petition  was  thereupon  presented  for  leave  to  file  a 
supplemental  bill  for  the  purpose  of  bringing  before  the 
Court  the  new  evidence. 

The  petition  came  on  to  be  heard  before  Vice-Chan- 
cellor  Wigram  on  the  21st  of  July  1849,  and  was  dis- 
missed with  costs. 

The  Plaintiff  appealed  from  the  decree  and  from  the 
order  upon  the  petition. 

The  appeal  now  came  on  to  be  heard. 

Mr.  Lee^  Mr.  Glasse,  and  Mr.  Fooks  for  the  Appel- 
lants, tendered  in  evidence  the  notice  of  the  13th 
March  1834,  among  other  documents  which  had  been 
discovered  since  the  decree  (a),  and  which  were  proved 
vivd  voce  under  an  order. 

Mr.  Teed  and  Mr.  Rogers  for  the  trustees  objected  to 
the  admissibility  of  the  document  as  not  having  been  pro- 
duced at  the  original  hearing,  and  as  not  being  put  in  issue 
by  the  bill.  They  contended  that  the  object  of  the  evi- 
dence was,  in  effect,  to  establish  a  new  promise  in  reply  to 
a  plea  of  the  Statute  of  Limitations,  and  that  this  could 
not  be  done  without  putting  the  fact  of  a  new  promise 
in  issue. 

The  Lord  Justice  Knight  Bruce. 

The  question  is,  whether  the  Plaintiff  is  entitled  to 

read 
(a)  iSee  Dashwood  v.  Lord  Bulkeley,  10  Ves,  937. 
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read  this  document  in  evidence  against  the  Defendants  1851. 
Read  and  Stephenson.  It  is  quite  immaterial  whether 
it  was  produced  or  not  at  the  original  hearing.  It 
does  not  require  interrogatories  to  be  exhibited  to  render 
it  admissible.  The  answer  of  these  Defendants  admits 
that  Mr.  Cartwright^  by  whom  this  document  purports 
to  be  written,  acted  as  their  solicitor.  The  document 
has  been  proved  viva  voce  at  the  hearing,  under  an  order 
which  was  well  obtained,  and  it  is  shown  to  be  in  the 
handwriting  of  Mr.  Cartwright.  Does  it  then  go  to 
establish  any  matter  in  issue  ?  If  there  had  been  a 
plain  or  complete  admission  of  the  contract  in  the 
answer,  the  document  might  possibly  have  been  super- 
fluous, and  inadmissible  in  evidence.  But  there  is  no 
admission  in  the  answer  as  to  the  contract,  except  an 
admission  calling  on  the  Plaintiff  to  give  evidence.  As 
evidence  of  the  contract,  therefore,  the  document  is  ad- 
missible. What  the  effect  of  its  admission  may  be  is 
another  matter. 

The  Lord  Justice  Lord  Cranworth. 

The  document  is  evidence  of  a  contract  put  in  issue 
in  the  cause ;  and  I  think  it  admissible  as  affording  the 
means  of  proving  the  contract  stated  in  the  bill. 

The  document  was  then  admitted  in  evidence,  and  the 
general  arguments  were  proceeded  with. 

Mr.  Lee,  Mr.  Glasse,  and  Mr.  Fooks,  for  the  Plain- 
tiff, contended  that  the  document  if  admitted  in  evidence 
for  any  purpose  was  sufficient  to  exclude  the  operation 
of  the  Statute  of  Limitations. 

They  further  contended  that  the  Defendants  who  stated 
upon  their  answer  that  the  Plaintiff  had  not  deduced  a 

D  2  good 
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1851.  good  title  before  the  period  from  which  the  statute  would 
operate,  could  not  rely  on  the  statute,  inasmuch  as  the 
PlaintiflTs  right  to  recover  the  purchase-money  could 
not  arise  until  he  had  made  ^  good  title.  Until  that 
time  the  vendors  had  no  "  present  right  *•'  to  receive  the 
money. 

They  also  referred  to  Burr  ell  v.  Egrem(mt{a)y  and 
Grant  v.  Ellis  (b) ;  and  argued  that  the  statute  was  one 
the  provisions  of  which  must  be  construed  in  a  restricted 
sense,  and  not  literally. 

They  furt.her  argued  that  even  if  the  debt  should  be 
barred  the  lien  might  remain ;  and  they  referred  to  the 
case  of  a  Welsh  mortgage  decided  in  Howell  v.  Price  (c), 
and  to  Bulwer  v.  Astley  (rf). 

Another  argument  was  founded  on  Mestaer  v.  CriU 
lespie  (e),  as  showing  that  the  Court  will  not  allow  a 
statute  to  be  made  the  means  of  committing  a  fraud. 

They  also  relied  upon  the  proceedings  in  former  suits 
as  excluding  the  operation  of  the  statute. 

It  is  not  requisite  to  do  more  than  indicate  these 
topics  of  argument,  the  decision  having  turned  on  the 
acknowledgment  contained  in  the  notice  of  the  13th 
March  1834. 

Mr.  Teed  and  Mr.  Rogers  for  the  trustees. 

Although  the  letter  has  been  admitted  in  evidence  of 

the 

(a)  7  Beav.  205.  {d)  1  Phill  422. 

(6)  ^M.SfW.  113.  (e)  11  Ves,  621,  640. 

(c)  Preced,  in  Ch.  423,  477. 
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the  coDtract,  it  cannot  be  regarded  as  evidence  of  an  1851. 
acknowledgment  so  as  to  exclude  the  operation  of  the 
statute.  That  is  an  issue  which  the  Defendants  were 
entitled  to  have  raised  distinctly  by  the  bill,  in  order 
that  they  might  address  their  attention  to  the  circum- 
stances attending  the  alleged  acknowledgment,  and 
which  may  have  prevented  it  from  having  the  effect 
ascribed  to  it.  The  present  statute  bars  the  right,  and 
not  only  the  remedy.  The  Plaintiffs  now  therefore  seek 
to  recover  by  a  new  title  not  alleged  by  their  bill. 

The  Lord  Justice  Lord  Cran worth. 

The  defence  by  the  answer  cannot  be  more  favourably 
construed  for  the  Defendants  than  by  giving  them  the 
same  benefit  as  if  they  had  formally  pleaded  the  statute. 
If  they  had  pleaded  it  he  must  have  averred  that  no 
acknowledgment  of  the  right  to  the  money  had  been 
given  in  writing,  signed  by  the  persons  by  whom  the 
same  was  payable,  or  their  agent,  to  the  persons  entitled 
thereto  or  their  agent ;  must  not  this  averment,  therefore, 
be  considered  to  form  part  of  the  answer?  And  does 
it  not  put  in  issue  the  fact  for  the  very  purpose  of  esta- 
blishing which  the  letter  is  produced  ? 

Mr.  Teed, — There  is  no  one  in  the  present  case  by 
whom  the  money  was  payable.  The  trustees  were  not 
liable  to  pay  it,  and  therefore  the  acknowledgment  of 
their  agent  does  not  come  within  the  words  of  the 
statute. 

The  Lord  Justice  Lord  Gran  worth. 

Suppose  the  trustees  had  paid  interest,  would  not 
that  have  excluded  the  operation  of  the  statute  ? 

Mr.  Willcock^  Mr.  Goodeve^  Mr.  Osborne,  and  Mr. 
Smytke,  for  other  Defendants. — The  trustees  could  not 
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1851.  in  the  manner  suggested  have  prejudiced  their  cesluis 
que  trustent  by  such  a  proceeding.  They  have  no  powers 
except  such  as  they  derive  from  the  will,  and  this  is 
not  among  them.  Besides,  they  are  not  the  trustees  in 
whom  the  testator's  confidence  was  placed,  but  stran- 
gers appointed  by  the  Court. 

Mr.   Kenyan  Parker^    Mr.   Faber^   and   Mr.   Lean 
appeared  for  other  Defendants. 

Mr«  Lee  replied. 

Cur.  adv.  vult. 


Nov.  25.  The  Lord  Justice  Lord  Cranworth. 

There  could  be  no  doubt  as  to  the  right  of  the 
Plaintiffs  to  the  relief  which  they  seek,  if  they  had 
proceeded  within  a  reasonable  time  after  the  date  of 
the  contract.  The  question  in  the  cause  is,  whether,  by 
not  proceeding  more  promptly,  they  have  forfeited  that 
right.  The  Defendants  Stephenson  and  JReady  the 
trustees,  by  their  answer  say  they  submit  to  the  Court 
whether  the  riglit  of  the  Plaintifls  to  the  relief  sought 
by  the  bill  is  not  barred  by  laches  and  by  lapse  of  time ; 
and  whether  the  same  is  not  barred  by  the  statute  for 
the  limitations  of  actions  and  suits. 

Of  the  persons  entitled  beneficially  under  the  will  of 
John  Stephenson^  some  do  and  some  do  not  insist  on 
the  Statute  of  Limitations. 

The  parties  claiming  under  Sanders  do  not  insist  on 
the  statute,  but  say  they  are  ready  to  pay  to  Ste- 
phensorCs  representatives  the  money  due  to  them,  in 

respect 
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respect  of  the  sub-sale  to  Sanders^  on  having  a  good 
title  made  to  them. 

On  the  hearing  of  the  cause  before  V .-C.  Wigram^  he 
held  that  the  answers  sufficiently  set  up  and  insisted  on 
the  Statute  of  Limitations  ;  and  that  the  40th  section  of 
the  statute  3  &  4  Will,  IV.  c.  27  expressly  applied  to 
the  case,  and  presented  a  complete  bar  to  the  relief 
sought  by  the  bill,  unless  the  Plaintiff  could  by  eject- 
ment establish  a  legal  title  to  possession  of  the  lands  in 
question. 


39 


1851. 


The  40th  section  is  as  follows : — 


(His  Lordship  read  it.) 

And  the  Vice-Chancellor  by  his  decree  ordered  (his 
Lordship  read  the  decree). 

In  the  argument  of  the  case  before  the  Vice-Chancdllor, 
it  was  contended  that,  even  admitting  the  40th  section 
to  apply  to  the  present  case,  still  there  was  a  variety 
of  circumstances,  which  made  the  statute  inapplicable. 

His  Honor  decreed  against  those  arguments ;  and  we 
do  not  feel  ourselves  called  on  to  consider  that  part  of 
the  case,  because,  assuming  the  view  taken  by  his  Honor 
to  have  been  perfectly  correct,  as  to  which  we  express 
no  opinion  whatever,  yet,  on  the  hearing  before  us,  there 
was  evidence  not  before  the  Court  below,  which  puts  the 
case  arising  from  the  statute  wholly  out  of  the  question. 
That  evidence  is  as  follows  : — The  Defendants  Stephen- 
son and  JRead^  the  trustees,  by  their  answer  state,  that 
correspondence  passed  between  Mr.  Cartwright^  their 
solicitor,  and  Mr.  Holgate^  the  solicitor  of  the  Plaintiffs, 
in  reference  to  some  of  the  matters  in  question. 

At 
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1851.  At  the  hearing  before  us,  one  of  the  letters  constitute 

ing  that  correspondence  was  proved  and  read  in  evidence, 
being  a  letter  from  Mr.  Cartwright^  as  solicitor  of  Read 
and  Stephenson^  to  Holgate^  as  solicitor  for  the  Plain- 
ti&. 

The  letter  is  dated  the  13th  of  March  1834,  and  is  as 
follows : — 

(His  Lordship  read  it.) 

Now  this  letter  appears  to  us  to  come  precisely  within 
the  very  terms  of  the  40th  section,  and  to  be  a  document 
taking  the  case  out  of  the  operation  of  the  statute.  It 
is  an  acknowledgment  in  writing  of  the  right  to  the 
money  in  question,  signed  by  the  agent  of  the  persons 
by  whom  it  was  payable,  and  given  to  the  agent  of  the 
person  entitled  thereto,  and  so  within  the  express  words 
of  the  clause.  It  was  indeed  attempted  to  be  contended 
before  us,  though  but  faintly,  that  Read  and  Stephenson 
were  not  persons  by  whom  the  money  was  payable,  for 
that  no  one  was  liable  to  pay  the  money,  but  the  legal 
personal  representatives  of  Stephenson  the  purchaser. 
Read  and  Stephenson,  it  was  said,  though  entitled  to  the 
land  upon  which  the  Plaintiff  sought  to  enforce  a  lien, 
were  not  personally  liable  to  anything.  But  this  argu- 
ment evidently  proceeds  on  an  erroneous  interpretation 
of  the  statute.  The  person  designated  in  the  40th  sec- 
tion as  the  person  by  whom  the  money  is  payable,  must 
evidently  mean,  in  the  case  of  a  claim  by  way  of 
equitable  lion,  the  person  entitled  to  the  land  on  which 
the  charge  is  sought  to  be  fixed.  The  money  is  payable 
by  him,  in  the  only  sense  in  which  it  is  payable  by  any 
one.  Unless  he  pays  it,  he  will  lose  his  land ;  and  it  is 
obviously  in  that  sense  that  the  statute  in  such  a  case 
speaks  of  the  money  as  payable. 

It 
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It  was  further  contended,  that  this  acknowledgment  1851. 
by  Read  and  Stephenson  ought  not  to  affect  the  cestuis 
que  trustent.  But  this  again  is  a  mistake.  The  acknow- 
ledgment of  the  executor,  in  an  ordinary  case,  will  keep 
a  debt  alive  against  all  parties  beneficially  interested;  and 
the  same  principle  prevails  in  the  case  of  devisees  of  real 
estate  in  trust  for  payment  of  debts,  as  was  decided  by 
Sir  X.  Shadwell  in  Lord  St.  John  v.  Boughton  (a). 

We  are  aware  that  Read  and  Stephenson  were  not  the 
trustees  named  in  Stephenson's  will ;  but  that  appears 
to  us  to  be  immaterial.  They  were  appointed  trustees 
by  a  decree  of  this  Court,  in  the  place  of  the  original 
trustees,  and  have  ever  since  been  in  possession  in  that 
character. 

This  letter  of  Mr.  Cartwright  thus  displaces  altoge- 
ther  the  bar  of  the  statute  so  far  as  respects  Read  and 
Stephenson  the  trustees.  But  though  conclusive  as 
aganist  them,  yet  the  other  Defendants,  who  have  in- 
sisted on  the  statute,  are  not,  in  the  present  state  of  the 
record,  bound  by  it ;  for,  as  against  them,  there  is  no 
legitimate  proof  that  Cartwright^  when  he  wrote  the 
letter,  was  the  agent  of  the  trustees,  and  these  other 
Defendants  have  a  right  to  insist  on  this  proof  being 
properly  made ;  and  even  as  against  Read  and  Stephen- 
son themselves,  the  document,  though,  as  we  stated  at 
the  hearing,  clearly  receivable  in  evidence,  is  not  specifi- 
cally referred  to  in  the  bill.  It  is  therefore  not  unrea- 
sonable that  an  opportunity  should  be  given  to  them,  as 
well  as  to  the  other  Defendants,  of  offering  any  further 
proof  touching  the  genuineness  and  nature  of  the  paper. 
The  only  course  therefore  open  to  us  for  the  present  is, 
to  direct  an  inquiry  on  this  point,  i.  e.  an  inquiry  whether 

any 

(a)  9  Sim,  219. 
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1 85 1  •  any  acknowledgment  in  writing  of  the  right  to  the  money, 
payable  by  virtue  of  the  contract  of  the  4th  of  March 
1811,  was  ever  and  when  given  by  Read  and  Stephen- 
son^ or  their  agent,  to  the  Plaintiffs  or  their  agent. 

There  can  be  little  doubt  as  to  what  will  be  the  result 
of  such  an  inquiry,  and,  assuming  it  to  be  established 
that  Cartwright  did  write  the  letter  of  the  13th  of 
March  1834  as  agent  and  by  the  authority  of  Read  and 
Stephenson,  then  the  bar  of  the  statute  will  be  removed, 
and  the  Plaintifi&  will  clearly  be  entitled  to  relief. 

No  further  inquiry  can  in  such  a  case  be  of  any  advan- 
tage. But,  with  a  view  to  the  possibility  of  a  report  as 
to  the  document  unfavourable  to  the  Plaintiffs,  we  are 
willing,  if  any  party  desires  it,  to  direct  a  further  inquiry 
in  conformity  to  what  was  suggested  at  the  bar,  as  giving 
rise  to  a  possible  equity,  even  against  the  statute ;  namely, 
by  whom  the  estate  comprised  in  the  contract  of  181 1, 
and  the  rents  and  profits  thereof,  have  been  held,  received, 
and  applied  since  the  date  thereof  and  under  what  cir- 
cumstances, and  whether  any  and  what  payment  or  pay- 
ments has  or  have  been  ever  and  when  made,  and  by  and 
to  whom,  for  or  in  respect  of  the  purchase-money,  in  the 
said  contract  mentioned,  or  the  interest  thereof.  And 
whether  the  title  of  the  vendors  has  been  ever  and  when, 
and  under  what  circumstances,  accepted.  But  any  such 
inquiry  must  be  made  at  the  risk  of  costs  to  be  paid  by 
the  party  desiring  it,  and  we  must  not  be  understood  as 
giving  any  opinion  as  to  its  importance. 

There  must  be  a  general  liberty  to  the  Master  to  state 
special  circumstances  and  of  course  further  directions,  and 
the  costs  will  be  reserved. 
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1851. 


Nov.  14  4*  17. 

In  the  Matter  of  CLARK.  Before  The 

Lords  Jus- 

TICKS 

npHIS  was  an  appeal  of  a  Solicitor  from  an  order  of  Under  the  So- 

the  Master   of  the  Rolls  (reported  in  the  ISth  licitors' Act, 
Yol.  of  Mr.  JBeavans  Reports,  p.  173).    The  order  ap-  out  of  a  bill 

pealed  from  confirmed  a  decision  of  the  Taxinir  Master,  ®^  c®?^  ®° 

°   .  taxation,  as 

who  had  disallowed  a  sum  of  73/.  14«.  6d.  bemg  the  not  charge- 
costs  of  an  action  of  replevin,   and  had  charged  the  theMwonto 
Appellant  with  a  sum  of  243Z.  lOs.  in  respect  of  monies  whom  the  biU 
received  by   him,  without   allowing  him   to   set  off  a  niutt  be  taken 
sam  of  184/.  7s.  lOrf.   in   respect   of  certain  bills  of  pto  account 
costs,  to  the  payment  of  which  the  Appellant  alleged  jQg  i\^q  eosu 

the  sums  received  had  been  directed  or  agreed  to  be  ^^  taxation. 

°  An  attorney 

appropriated.     The  Taxing  Master   had  also   directed  delivered  a 

the  Appellant  to  pay  the  costs  of  the  taxation,  more  ^«  cli^nV 

than  one  sixth  having  been  taken  off  (a).  comprising 

the  costs  of 
an  unsuccess* 

The  bill  of  costs  in  question  was  delivered  on  the  f"!  and  des- 

,     perate  action 
^otn   of  replevin, 

(a)  See  the  Taxing  Master^s  certificate,  13  Beav.  180.  tornev  had 

brought,  not 
in  the  name  of  the  client,  but  (as  the  attorney  aUeged)  by  the  client's  direction. 

The  evidence  adduced  to  prove  this  allegation  was  held  by  the  Court  to  be  in- 
sufficient. 

Held  that  the  item  could  not  be  allowed ;  and,  semble,  that  it  could  not  be 
enough  for  the  attorney  to  prove  the  direction  to  have  been  given  without  also 
proving  that  he  had  properly  advised  the  client  as  to  the  desperate  character  of 
the  proceeding. 

Semble,  that  it  was  within  the  functions  of  the  Taxing  Officer  to  require  proof 
of  such  direction,  and  of  such  advice  having  been  given,  before  he  allowed  an  item 
in  respect  of  the  action. 

Where  the  Court  concurred  in  opinion  upon  the  effect  of  the  evidence  as  it 
etood,  and  only  differed  upon  the  question  whether  the  Appellant  should  have  an 
opportunity  of  proceeding  at  law,  held  that  the  appeal  ought  to  be  dismissed 
with  costs. 

Qiusre  how  far  an  attorney  is  justified,  as  between  him  and  his  client,  by  the 
opiaion  of  counsel  in  prosecuting  an  action  which  is  unsuccessful,  and  which  the 
Coart  considers  to  have  been  groundless. 
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1851.  26th  of  June  1847  by  the  Appellant  to  Mr.  Brown,  the 
Respondent,  in  respect  of  business  which  the  Appellant 
alleged  had  been  done  for  two  ladies  since  deceased, 
named  Martha  Jeffery  and  Charlotte  Brown,  of  both 
of  whom  the  Respondent  was  the  legal,  personal  repre- 
sentative. 

The  action  of  replevin  was  commenced  in  July  1841, 
and  ended  in  December  1842,  and  was  brought^  in  the 
name  of  one  Henry  Jeffery  ;  but  the  Appellant  alleged 
that  it  was  brought  by  the  direction  of  Martha  Jeffery 
and  Charlotte  Brown,  then  Charlotte  Jeffery,  or  one  of 
them,  and  that  they  or  one  of  them  undertook  to  pay 
the  costs  relating  to  the  same.  The  action  failed,  and 
there  was  no  evidence  that  the  Appellant  had  explained 
to  either  of  the  ladies  the  improbability  of  its  success. 

Upon  the  question  of  the  receipt  of  the  242/.  10^., 
and  the  alleged  appropriation  of  a  portion  of  it  to  the 
payment  of  the  bill  of  costs  for  187/.  7*.  lOd.,  the  evi- 
dence was  not  distinct  or  precise. 

Mr.  Roll  and  Mr.  Miller,  in  support  of  the  appeal. 

First,  there  is  sufficient  evidence  of  authority  to  bring 
the  action  of  replevin.  Secondly,  the  moneys  with  which 
the  Appellant  was  charged  did  not  come  to  his  hands 
as  the  attorney  of  the  two  deceased  ladies,  or  either  of 
them ;  and  if  they  did,  the  deduction  claimed  out  of  them 
ought  to  have  been  allowed.  Thirdly,  the  order  is  wrong 
in  directing  the  Appellant  to  pay  the  costs  of  taxation  ; 
for  the  bill,  so  far  as  it  was  allowed,  was  not  reduced 
by  one-sixth.  The  reduction  arises  from  the  total  dis- 
allowance of  certain  items,  on  the  ground  that  the 
Respondent  was  not  liable  to  pay  them,  and  not  in  re- 
spect of  any  overcharge.     This  is  not  a  reduction  within 

the 
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the  meaning  of  the  Act :  White  v.  Milner{a)^  Mills  v. 
Riv€tt(b),  Newton  v,  Harland{c),  If  the  recent  Act 
had  been  intended  to  introduce  any  alteration  in  this 
respect,  that  intention  would  have  been  indicated  in 
clearer  terms  than  any  that  can  be  found  in  it  (d). 


1851. 


The  Lord  Justice  Knight  Bruce. 

With  regard  to  the  costs  of  taxation,  We  decline 
expressing  any  opinion  how  we  should  have  dealt  with 
them  if  the  recent  statute  had  not  passed.  We  think 
the  statute  reasonably  susceptible  of  the  construction 
put  upon  it  by  the  Taxing  Masters  unanimously,  and 
by  a  Judge  of  great  eminence.  It  seems  to  us  a 
rational  and  beneficial  construction,   and  we    are  not 

disposed 


(a)  2  Hen.  Bl.  357. 

(6)  1  Ad.  Sf  El,  856. 

(c)  9  Bowl.  641. 

((f)  2  Geo.  II.  c.  23,  8.  23 : 
"  And  the  said  respective 
Courts  are  hereby  authoriz- 
ed to  award  the  costs  of  such 
taxations  to  be  paid  by  the  par* 
ties  according  to  the  event  of 
the  taxation  of  the  bill,  (that  is 
to  say)  if  the  bill  taxed  be  less 
by  a  sixth  part  than  the  bill  de- 
livered, then  the  attorney  or  so- 
licitor is  to  pay  the  costs  of  the 
taxation ;  but  if  it  shall  not  be 
less,  the  Court  in  their  discre- 
tion shall  charge  the  attorney 
or  chent  in  regard  the  rea- 
sonableness or  unreasonableness 
of  such  bills." 

6 &  7  Vict.  c.  73,8.  37:  "And 
in  case  any  such  reference  as 
aforesaid  shall  be  made  upon 
the  application  of  the  party 
chargeable  with  such  biU,  or 


upon  the  application  of  such 
attorney  or  solicitor,  or  the  exe- 
cutor, administrator,  or  assig- 
nee of  such  attorney  or  solicitor, 
and  the  party  chargeable  with 
such  bill  shall  attend  upon 
such  taxation,  the  costs  of  such 
reference  shall,  except  as  here- 
inafter provided  for,  be  paid 
according  to  the  event  of  such 
taxation ;  that  is  to  say,  if  such 
bill  when  taxed  be  less  by  a 
sixth  part  than  the  bill  deliver- 
ed, sent,  or  left,  then  such  at- 
torney or  sohcitor,  or  executor, 
administrator,  or  assignee  of 
such  attorney  or  solicitor,  shall 
pay  such  costs ;  and  if  such  bill 
when  taxed  shall  not  be  less  by 
a  sixth  part  than  the  bill  deli- 
vered, sent,  or  left,  then  the 
party  chargeable  with  such  bill 
making  such  application  or  so 
attending  shall  pay  such  costs/' 
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1851.  disposed  to  dissent  from  the  decision.  We  only  desire 
j^  to  hear  the    Respondents   Counsel   on   the   question, 

Clark.  whether,  considering  the  conflict  of  evidence  as  to  the 
other  part  of  the  case,  it  will  not  be  consonant  to  justice 
to  permit  an  action  to  be  brought  on  admissions. 

Mr.  Roundell  Palmer  and  Mr.  Southgate^  for  the 
Respondent. 

The  Appellant  has  not  entitled  himself  to  such  an 
indulgence,  for,  upon  the  whole  evidence,  it  is  clear  that 
there  was  no  authority  to  bring  the  action  of  replevin  ; 
and  if  it  were  not,  still  he  does  not  even  allege  that  such 
authority  was  given  after  due  information  and  advice  as 
to  the  nature  and  desperate  character  of  the  proceeding. 
When  the  action  came  on,  the  Court  of  Law  at  once 
said  that  it  was  altogether  wrong,  and  it  is  impossible 
for  any  one  not  to  see  that  it  was  utterly  without  founda- 
tion. Nothing,  therefore,  could  enable  an  attorney  to 
charge  with  the  costs  of  it  persons  who  were  not  parties 
to  the  action,  except  the  most  positive  proof  of,  not  only 
of  an  undertaking  on  their  part  to  pay  the  costs,  but  of 
their  having  been  properly  advised  before  giving  such 
an  undertaking. 

Lord  Cranworth. 

Can  these  questions  be  raised  upon  the  mere  taxation 
of  a  bill  of  costs !  Had  the  Taxing  Master  authority 
to  question  the  soundness  of  the  advice  upon  which  the 
action  was  authorized,  supposing  the  authority  to  be 
proved  ? 

After  some  further  argument,  their  Lordships  re- 
quested Mr.  FoUetty  one  of  the  Taxing  Masters,  to 
inform  them  of  the  practice  in  the  Taxing  Office  in 
this  respect.     Mr.  Follett  attended  their  Lordships,  and 

stated 
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stated  that  the  universal   practice  of  all  the  Taxing  1851. 
Masters  was  to  enter  into  the  questions  above  referred         « 

to  where  the  circumstances  of  the  case  required  it  in  Clark. 
taxing  bills  of  costs. 

Mr.  Roundell  Palmer  and  Mr.  Southgate. — It  has  been 
held  to  be  within  the  Taxing  Master's  functions  to  make 
the  inquiry ;  He  Hair  (a),  He  Brace;/  (b) ;  and  the 
burden  of  proving  the  retainer  being  upon  the  Appellant, 
he  has  not  made  out  even  Aprimd  facie  case  to  justify 
further  investigation.  They  cited  Pinner  v.  Knight  (c), 
and  Hood  v.  Phillips  (d). 

Mr.  Rolt,  in  reply. 

The  Lord  Justicb  Knight  Bruce. 

I  have  my  learned  brother's  permission,  in  the  event 
(which  has  happened)  of  my  mind  being  satisfied  at  the 
conclusion  of  the  argument  that  this  appeal  ought  to  be 
dismissed,  to  declare  that  opinion  at  once.  Acting  upon 
that  permission  I  do  so.  I  must  say  that  I  have  no  doubt 
upon  the  subject.  It  is  a  matter  of  ordinary  occurrence 
for  different  minds  to  view  differently  the  effect  of  the 
same  evidence;  and  it  is  possible  therefore  that  my 
learned  brother  may  not  take  precisely  the  same  view 
with  myself  of  the  facts  of  this  case. 

This  is  an  appeal,  on  the  subject  of  the  taxation  of  a 
bill  of  costs,  from  a  well  considered  decision  of  a  Tax- 
ing Master,  confirmed  in  all  its  parts  by  a  most  careful 
and  attentive  Judge,  the  Taxing  Master  having  formerly 
been  a  solicitor  of  the  first  respectability  and  extensive 
practice.  With  such  a  concurrence  of  opinion  upon 
such  a  question,  a  Court  of  Appeal  before  dissenting 

from 

(a)  10  Bern.  187.  (c)  6  Beav.  174. 

(b)  8  Bern).  266.  Qi)  6  Beav.  176. 


48  CASES  IN  CHAiNCERY. 

1851.  from  what  has  been  done  ought  to  be  thoroughly  con- 
vinced that  there  is  error  in  the  conclusion.  Still,  what- 
ever may  be  its  respect  for  the  decision,  the  Court  of 
Appeal,  if  satisfied  that  it  is  erroneous,  is  bound  not  to 
retire  from  the  duty  of  stating  its  own  opinion  and  acting 
upon  it. 

The  first  question  is  as  to  the  costs  of  the  action  of 
replevin  which  are  claimed  against  Mr.  Brown  as  ad- 
ministrator of  his  wife  and  her  sister,  or  of  one  of  them. 

Neither  the  wife  nor  the  sister  was  a  party  to  the 
action.  Primd  facie^  therefore,  neither  was  liable  to  pay 
these  costs.  But  the  contention  is,  that  these  ladies,  or  one 
of  them,  authorized  or  directed  the  action  to  be  brought, 
or  at  least  contracted  to  be  liable  to  the  costs,  and  very 
voluminous  and  not  very  consistent  evidence  has  as  to 
this  been  gone  into.  The  evidence  is  far  from  satisfying 
my  mind  that  either  sister  authorized  or  sanctioned  the 
action,  or  contracted  or  became  liable  to  pay  the  costs 
of  it.  My  impression  is  that  neither  did.  But  assum- 
ing for  the  sake  of  the  argument  that  both  the  sisters  or 
either  of  them  had  authorized  the  action  or  promised  to 
pay  the  costs,  I  am  of  opinion  that  it  was  incumbent 
upon  the  attorney  to  show  that  he  had  given  the  ladies 
proper  advice  and  proper  information,  and  that  they 
were  not  allowed  blindly  to  give  him  instructions  upon 
a  subject  which  it  was  his  duty  to  understand,  and  not 
theirs.  Now  there  is  no  suggestion,  and  no  reason  is  af- 
forded by  the  evidence,  for  believing,  that  any  such  advice 
was  ever  given.  I  agree  that,  in  some  cases,  notwith- 
standing the  impropriety  of  bringing  an  action,  the  client 
may  be  liable  to  pay  the  costs  of  it.  The  client  may  have 
untruly  or  insufficiently  informed  his  attorney  upon  the 
acts  of  the  case,  or  on  being  informed  by  his  attorney 
that  an  action  is  hopeless,  or  that  a  defence  is  unreason 

able, 
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able,  may  say  that  the  proceedings  shall,  whether  wise  or  1851. 
unwise,  whether  of  probable  or  improbable,  certain  or  mi- 
certain  success,  go  on.  In  such  a  case  the  client  may  be 
bound  to  pay  the  costs  incurred  in  the  proceedings.  Here 
there  is  no  room  for  such  a  suggestion.  All  the  circum- 
stances were  as  well  known  to  the  attorney  as  to  the 
client,  probably  much  better ;  and  assuming  that  the  lady 
requested  the  attorney  to  go  on,  and  said  that  she  would 
pay,  it  was  the  duty  of  the  attorney  to  tell  her  that  the 
proceeding  was  most  absurd,  and  that  there  was  not  the 
slightest  chance  of  success  consistently  with  the  rules  of 
law.  That  is  what  he  ought  to  have  done.  That  is 
what  there  is  not  the  slightest  ground  for  saying  that  he 
did.  It  has  been  said  that  an  attorney  is  justified  in  all 
cases  in  acting  upon  the  advice  of  counsel;  and  if 
counsel  so  far  mistake  the  law  as  wrongly  to  advise  a 
proceeding  which  turns  out  to  be  unsuccessful,  the 
attorney  is  exempt  from  responsibility.  Upon  that  as  a 
general  proposition  I  desire  to  say  nothing.  In  this 
case  the  advice  of  the  common-law  counsel  and  the 
special  pleader,  who  were  regularly  consulted,  was  against 
the  action.  It  is  said,  however,  that  two  gentlemen  of 
the  equity  bar  expressed  opinions  favourable  to  it.  Now, 
however  out  of  the  ordinary  course  it  may  be  to  act 
upon  the  opinion  of  counsel  at  the  equity  bar  as  to  the 
propriety  of  commencing  an  action  of  replevin,  I  cannot 
say  that  it  would  be  wrong,  for  no  man  is  competent  to 
conduct  business  in  equity  without  some,  and  not  a 
very  slight,  acquaintance  with  common  law.  Therefore, 
if  I  were  satisfied  that  the  opinions  were  really  given,  I 
might  be  disposed  to  give  weight  to  that  circumstance. 
But  although  I  am  sure  that  the  gentleman  who  has 
spoken  to  this  believes  that  such  opinions  were  express- 
ed, I  think  that  he  was  mistaken.  I  find  no  charge  in 
the  bills  of  costs  in  respect  of  any  such  opinion.  Upon 
the  whole  I  think  that  in  any  possible  view  of  the  case 
Vol.  I.  E  d.  h.  g.  no 
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1851.        no  charge  can  be  maintained  in  respect  of  the  action  of 
replevin. 

The  only  remaining  question  is  as  to  the  sum  of  243^ 
10^.  This  sum  was  unquestionably  the  money  of  these 
ladies,  or  of  one  of  them  ;  and  I  think  that  the  unavoida- 
ble inference  to  be  drawn  from  the  evidence  is,  that  the 
solicitor  had  notice  of  this,  and  became  in  effect  a  trustee 
for  the  persons  or  person  to  whom  the  money  belonged, 
and  to  whom  he  thus  became,  if  but  equitably,  yet  directly, 
indebted.  It  thus  became  a  proper  item  in  the  account  be- 
tween the  attorney  and  these  ladies,  or  one  of  them,  and 
the  burden  is  upon  the  attorney  to  discharge  himself  from 
it  in  the  account.  The  only  evidence  which  has  been 
adduced  for  this  purpose  is  of  the  slightest  and  most  un- 
satisfactory description.  I  cannot  concur  in  sending  the 
case  to  law  for  the  chance  of  obtaining  further  evidence 
on  the  question  of  retainer,  for  my  judgment  does  not 
proceed  on  the  ground  of  absence  of  retainer ;  and  I  think 
moreover  that  it  is  extremely  improbable  that  any  ad- 
ducible  evidence  has  been  omitted  in  this  case,  which, 
after  having  been  three  years  before  the  Master,  has 
now  been  twice  examined  upon  appeal.  According  to 
the  view  which  I  take  the  order  appealed  from  is 
wholly  right,  and  the  petition  must  be  dismissed.  If 
my  learned  Brother  should  not  concur  in  the  opinion  that 
the  appeal  should  be  dismissed  with  costs,  I  propose 
to  take  time  to  consider  how  the  costs  of  the  appeal 
ought  to  be  disposed  of. 

The  Lord  Justice  Lord  Cranworth. 

The  statute  under  which  we  here  exercise  jurisdiction 
provides  that,  in  the  event  of  our  differing  when  the 
Court  is  constituted  as  it  is  at  present,  the  decision  of 
the  Court  below  shall  be  affirmed.  It  is  unnecessary 
therefore  for  me  to  enter  at  large  into  the  opinion  which 

I  might 
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I  might  haTe  given.     It  deBerves  consideration  what  in        185 1 . 
such  a  case  ought  to  be  done  on  the  subject  of  costs  as      ^^-pr^^ 
a  general  question,  and  I  accede  to  my  learned  Brother's       Clark. 
suggestion  that  we  should  take  time  to   consider  this 
point. 

In  the  present  case,  although  we  differ  in  opinion, 
the  difference  between  us  is  extremely  small.  My 
learned  Brother  feels  satisfied  upon  the  evidence  that 
there  was  no  retainer ;  and  that  if  there  was  any,  still 
that  the  action  ought  not  to  have  been  brought. 
Now,  if  I  were  obliged  to  say,  what,  as  a  juryman, 
my  conclusion  was,  I  should  agree  with  my  learned 
Brother's  conclusion  on  both  points,  and  say  that 
neither  the  retainer  nor  the  authority  to  apply  the 
2432.  10».  in  the  manner  suggested  is  made  out  to  my 
satisfaction.  But  I  confess  that  I  entertain  some  doubt 
whether  further  investigation  might  not  change  my  opi- 
nion, and  at  least  establish  the  liability  of  the  Respon- 
ieat  as  regards  the  costs  of  the  action  ;  and  if  I  had  to 
act  on  my  own  impression,  I  should  say  that  the  most 
convenient  mode  of  trying  the  question  would  be  by  an 
action.  And  as  the  question  of  retainer  is  purely  a 
question  of  law,  I  should  have  thought  that  the  attorney 
was  entitled  to  have  it  tried  in  the  ordinary  way,  and 
that  the  Legislature  did  not  intend  to  delegate  to  an 
i^cer  of  the  Court  the  determination  of  the  question 
whether  the  attorney  should  have  a  right  to  bring  an 
action.  Sitting,  therefore,  not  as  a  juryman,  but  as  a 
Judge  I  should  have  said  if  there  is  any  doubt  as  to  the 
Respondent's  liability  to  pay  a  part  of  the  bill,  let  an 
action  be  brought  as  to  that  part. 


It  ia  also  said,  that  the  conduct  of  the  attorney  has 
been  such  as  to  deprive  him  of  any  right  to  recover  even 
if  the  retainer  was  established.    But  here  again,  not- 

E  2  withstanding 
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1851.  withstanding  the  high  authority  which  has  been  adduced 
in  its  favour,  I  doubt  whether  the  proposition  can  be 
sustained  that  it  is  within  the  functions  of  the  Taxing 
Officer  to  inquire  what  explanation  the  attorney  gave  to 
the  client  of  the  nature  of  the  proceedings,  and,  in 
default  of  such  explanation  appearing  to  have  been 
given,  to  strike  out  the  item  relating  to  such  pro- 
ceedings. If  that  inquiry  was  within  his  functions,  I 
think  that  his  conclusion  upon  the  present  materials  was 
correct,  and  that  the  action  was  the  most  absurd  action 
that  could  have  been  brought,  and  necessarily  involved 
immediate  defeat  and  disgrace.  If,  therefore,  I  had 
now  as  a  juryman  to  decide  this  point,  I  should  also 
decide  it  against  the  Appellant ;  and  so  of  the  authority 
to  apply  the  sum  of  24SZ.  lOs.  But  I  should  have 
thought  that  upon  these  questions,  as  well  as  upon  the 
other,  the  Appellant  was  entitled  to  have  the  decision  of 
a  Court  of  Law.  However,  the  case  is  one  in  which  I 
should  not  have  interposed  against  judgments  of  so 
much  weight,  even  if  the  statute  under  which  we  are 
now  exercising  jurisdiction  had  not  said  that  my  doubt 
should  avail  nothing.  And  I  do  not  at  all  regret  that 
the  matter  has  ended  as  it  has. 


Nov.  17.  On  this  day  their  Lordships  dismissed  the  appeal  with 

costs,  saying  that  they  did  not  mean  to  decide  the 
general  point  that  costs  were  to  follow  the  result  of  the 
appeal  in  all  cases  in  which  the  Court  differed ;  but  that 
in  this  particular  case  that  appeared  to  be  the  correct 
decision,  because  the  difference  of  opinion  between  their 
Lordships  was  not  as  to  the  correctness  of  the  decision  at 
the  Rolls  on  the  materials  before  the  Court,  but  merely 
upon  the  question  whether  the  Appellant  should  be 
aUowed  an  opportunity  for  further  investigation. 
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1851. 


In  the  Matter  of  JOHN  YALDEN,  a  Person  of  Un-       Nov,  19. 

sound  Mind ; 

And  in  the  Matter  of  10  &  II  Vict.  c.  96,  and  of  12  & 

I3Fic^c.  74; 

And  in  the  Matter  of  the  Trusts  of  the  Residuary  Estate 
of  JOHN  BAKER,  deceased. 

THIS  was  a  petition  in  Lunacy  and  under  the  Trustees*    ^«^ore  The 
^  ^         ^  Lords  Jus- 

Relief  Act,  praying  the  confirmation  of  the  report  of       ticks. 

the  Master  in  Lunacy.     The  questions  were,  how  the  ^  testator 
costs  incurred  in  the  matter  of  the  Lunacy  should  be  his  residuary ' 
paid,  and  whether,  under  the  will  and  codicils  of  a  testator  ^^^^/^^  *'" 
named  John  Saker^  the  lunatic  took  an  estate  for  life,  life  interestj 
with  a  power  of  disposing  of  the  capital,  or  an  absolute  son  to  aiod  for 
interest.     The  persons  interested  under  the  will,  in  op-  {j's  own  use  ; 
posing  the  latter  construction,  had  come  before  the  Court  should  die 
under  the  Trustees'*  Relief  Act.     The  questions  only  re-  ""^^^  twen- 

*  .         ,     ty-one,  with- 

lated  to  the  residuary  personal  estate ;  but  the  disposi-  out  leav- 

tions  of  the  will  relatincc  to  the  real  estate  were  referred  j"^,  *^ -r  u 

o  issue,  or  it  he 

to  as  assisting  in  the  interpretation  of  the  clause  directly  should  attain 

,.  twenty-one 

m  question.  and  die  with- 

out  leaving 

The  will  was  dated  the  14th  of  July  1827,  and  by  it  issue,  and 

the  testator  gave  his  freehold  messuage  or  tenement  and  jng  disposed" 

premises  which  he  then  occupied,  his  household  goods  ^  ^^®  ®*™® 

and  furniture,  plate^  linen,  and  china,  money  in  the  funds,  otherwise,' 

and  all  other  his  estate  and  effects  whatsoever  and  where-  Jj^n  over. 

Held,  upon 

soever,  to  trustees,  their  heirs,  executors,  and  adminis-  the  construe- 
trators,  upon  trust  to  permit  the   testator^s  daughter  ^holewiU 

Kezia  to  have  the  use  of  his  said  household  goods  and  that  in  the 

event  Cwhich 
furniture,  plate,  linen,  and  china,  and  freehold  messuage,  happened)  of 

tenement,  and  premises  for  her  life,  for  her  separate  use ;  *^®  grandson 

,  .  attaining 

and  also  upon  trust  to  pay  and  «ipply  the  dividends  and  twenty-one, 

interest  of  the  testator^s  money  in  the  funds,  and  of  all  "®  ^*i°1L*" 

other  terest. 
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1851.  other  his  personal  estate  and  effects,  to  his  said  daughter 
^^'IP'^^  Kezia  during  her  life,  also  for  her  separate  use.  The 
Yaldbn.      will  then  proceeded  as  follows : — 

**  And  from  and  after  the  decease  of  my  said  daughter, 
then  I  give  and  devise  my  said  freehold  messuage  or  te- 
nement and  premises  unto  my  grandson  John  Yaldeuy 
the  son  of  my  said  daughter  Kezia^  and  his  heirs  and 
assigns  for  ever ;  but  in  case  my  said  grandson  shall  die 
under  the  age  of  twenty-one  years  without  lawful  issue, 
or  in  case  he  should  live  to  attain  the  age  of  twenty-one 
years,and  die  without  lawful  issue, and  without  having  sold 
or  conveyed  the  same  to  any  person,  or  without  devising 
the  same  by  his  last  will  and  testament,  then,  and  in  either 
of  these  cases,  I  give  and  devise  my  said  freehold  mes- 
suage or  tenement  and  premises  unto  the  children  of  my 
late  daughter  Nancy  Benham^  the  late  wife  of  the  said 
John  Benham,  who  shall  live  to  attain  the  age  of  twenty- 
one  years,  and  their  heirs,  equally  to  be  divided  between 
them,  share  and  share  alike,  as  tenants  in  common  and 
not  as  joint  tenants;  and  if  but  one  such  child  should  live 
to  attain  the  age  of  twenty-one  years,  then  I  give  and 
devise  the  same  to  such  only  child  and  his  and  her  heirs.**^ 

And  after  bequeathing  various  legacies  payable  after 
the  decease  of  the  testator's  daughter  Kezia^  the  will 
proceeded  thus : — 

^^  And  from  and  after  the  decease  of  my  said  daughter 
Kezia  Yalden^  I  give  and  devise  all  the  rest,  residue, 
and  remainder  of  the  trust  moneys,  stocks,  and  securi- 
ties, household  goods  and  furniture,  plate,  linen,  and 
china,  and  personal  estate  whatsoever  and  wheresoever, 
unto  my  said  grandson  John  Yalden^  to  and  for  his  own 
use ;  but  in  case  he  shall  die  under  the  age  of  twenty-one 
years  without  leaving  lawful  issue,  or  if  he  should  attain 

the 
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tbe  age  of  twenty-one  years  and  die  without  leaving        1851. 
lawful  issue,  €aid  without  having  disposed  of  the  same  by      "^^pv^^^ 
his  last  will  and  testament  or  otherwise^  then  and  in      Yaldbk. 
either  of  the  said  cases  I  give  and  bequeath  all  such  rest, 
residue,  and  remainder  of  my  said  trust  moneys,  stocks, 
and  securities,  household  goods,  and  personal  estate  and 
effects,  unto  all  and  every  the  child  and  children  of  my 
said  late  daughter  Nancy  Benham  who  shall  live  to 
attain  the  age  of  twenty-one  years,  to  be  equally  divided 
amongst  them,  share  and  share  alike,  as  tenants  in 
common  and  not  as  joint  tenants ;  and  if  but  one  shall 
live  to  attain  the  age  of  twenty-one  years,  then  I  give  the 
whole  thereof  unto  such  only  child  and  his  or  her  execu- 
tors or  administrators. '* 

The  Solicitor' General  and  Mr.  Metcalfe  in  support  of 
the  Petition. 

The  gift  to  the  lunatic  of  the  residue  is  absolute  in  the 
first  instance,  subject  to  be  devested  on  his  dying  under 
twenty-one.  But  the  executory  limitation  over  on  his 
attaining  twenty-one  and  dying  without  issue,  and  with- 
out disposing  of  the  residue  by  will  or  otherwise,  is  incon- 
sistent with  the  previous  gift,  and  is  inoperative :  Soss  v. 
Ross{d)^  Attorney- General  v.  Hall{b\  Robinson  v. 
Dusgate{c\  Cuthbert  v.  Furrier {d\  Grey  v.  Mon- 
tague  {e). 

They  also  referred  to  Doe  v.  Thomas  (f),  and  con- 
tended that  the  corresponding  disposition  of  the  realty 
showed  that  the  word  ^'otherwise"  must  be  taken  in  the 

most  extensive  sense. 

Mr. 

(a)  \J.9(W.  154.  (rf)  Jacob,  415. 

(6)  Ibid,  158,11.  (e)  2  £(ien,205;  and  6  JBro. 

(c)  2  Vem,  181 ;  and  see  Con-  P.  C.  429. 

stable  V.  Bull,  3  De  Gex  S^  S.  (/)  3  A.  ^  E,  123. 
411  ;  1  Sugd,  on  Powers,  125. 
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1851.  Mr.  Walker  and  Mr.  Baggallay^  for  persons  churning 

In  re  under  the  executory  limitation,  contended  that  the  exe- 
Yaldbn.  cutory  bequest  was  valid,  and  reduced  the  interest  of 
the  lunatic  to  an  estate  for  life  in  the  event  of  his  dying 
after  attaining  twenty-one  without  leaving  issue,  and 
without  having  disposed  of  the  residue.  They  referred  to 
Doe  V.  Glover  (a),  Beachcroft  v.  Broome  (6),  Borton 
V.  Borton{c)^  Downes  v.  Timperon(d). 

[Lord  Justice  Knight  Bruce  in  the  course  of  the  ar- 
gument referred  to  Baggett  v.  Meux  (e),  Tomlinson  v. 
Dighton(f),  and  Hales  v.  Margerum(g)J] 

Mr.  Kenyan  Parker  appeared  for  the  trustees. 

7 he  Lord  Justice  Knight  Bruce. 

Our  present  impression  upon  the  authorities  is  in 
favour  of  giving  the  lunatic  an  absolute  interest.  Un- 
less we  shall  mention  the  case  again  this  term,  our 
opinion  must  be  taken  to  remain  so. 

The  Lord  Justice  Lord  Cranworth. 

I  am  at  present  of  the  same  opinion,  and  I  do  not  feel 
any  regret  at  it,  because  I  think  that,  if  the  testator 
had  been  told  that  his  grandson  would  become  a  lunatic, 
he  would  have  wished  that  provision  might  be  made  for 
him  out  of  the  capital.  Of  course  this  consideration 
cannot  influence  my  decision. 

The  case  was  not  mentioned  again. 

(a)  1  C.  B.  Rep.^A%,  {e)  1  CoU.  138;  1  Pikt/.62r. 

(6)  4  T.  R.  441.  (/)  1  P.  W.  149. 

(c;  16  Sim,  552.  {g)  3  Ve$,  299. 
(cO  4  Russ,  334. 
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1851. 


In  the  Matter  of  WILLIAM  BODEN'S  MORTGAGE  Nov.  23  4-  24. 
TRUST,  and  of  the  TRUSTEE  ACT,  1860. 

Ex  parte  WILLIAM  PEACH  and  JOHN  BODEN. 


T 


HIS  was  the  petition  of  executors  of  a  mortgagee  in     Before  The 

L0BD8  JU8- 

TICB8. 


fee  for  a  vesting  order  under  the  Trustee  Act,  1850. 


Mr.  WUliam  Boden,  the  mortgagee,  died  in  1847  in-  JS^rin'fw'*" 
testate  as  to  the  legal  estate  in  the  mortgaged  hereditar  (who  has  ne- 
ments,  but  having  made  a  will  and  appointed  the  petition-  posiession  or 

ers  his  executors.     His  brother,  Joseph  Boderu  who  had  *?  receipt  of 

,         the  rents  and 
left  his  wife  and  relatives  in  1829,  and  had  not  been  since  profits)  has 

heard  of,  was,  if  living  at  the  mortgagee's  death,  his  „jj  Jl^^Jt 

heir-at-law.     The  Petitioners  having  proved  the  will  gaged  here-  ' 

were  desirous  of  transferring  the  mortgage,  and  sought  |^^  Yix^  y^^ 

by  the  present  petition  an  order  to  vest  the  legal  estate  cannot  be 
,  ,  found,  the 

in  themselves.  Court  may, 

under  the 
Trustee  Act, 
The  y ice-Chancellor   Turner  thought  that  the  Act  i850,  make 

did  not  enable  him  to  make  the  order  sought ;  and  the  fjL^^^e  lelal'' 

petition  was  brought  before  the  Appellate  Court  at  his  estate  in  his 

TT         >  X-  executors. 

Honor  s  suggestion. 

Mr.  jE?.  Webster,  for  the  petition. 

The  Act  provides  (a),  that  when  the  mortgage-money 
shall  have  been  paid  to  a  person  entitled  to  recover  the 
same,  or  such  last-mentioned  person  shall  consent  to  an 
order  for  the  reconveyance  of  the  land,  then  in  the  cir- 
cumstances 

(a)  Sect.  19. 

*E5 
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1851.        cumstances  specified  in  the  Act  (including  such  circum- 

Re  Bod  en's  ^^"^^  ^  ^^®  ^^^  occurred)  it  shall  be  lawful  for  the 
Trust.  Court  to  make  an  order  vesting  such  lands  in  such 
person  or  persons,  and  in  such  manner,  as  the  Court 
shall  direct.  There  is  nothing  to  oblige  the  Court  to 
construe  the  word  ^^  reoonTeyance*^  as  a  conveyance  to 
the  mortgagor ;  and  so  confined  a  construction  would 
very  much  impair  the  utility  of  the  enactment.  This 
case  is  distinguishable  from  that  of  lie  Meyrick  (a)  by 
the  circumstance  of  the  Petitioners  being  executors  and 
not  administrators  merely. 

The  Lord  Justicb  Knight  Bruok. 

The  question  is,  whether  we  are  so  far  bound  by  the 
letter  of  the  Act  as  to  be  unable  to  act  upon  its  spirit, 
or  whether  we  may  not  hold  a  conveyance  from  the 
heir  of  the  mortgagee  to  the  executor  or  administrator 
of  the  mortgagee  to  be  comprised  within  the  term  ''  re- 
conveyance." Would  not  the  former  of  those  construc- 
tions be  htBsio  in  Uterd  ?  I  am  not  disposed  to  think 
the  merely  literal  interpretation  the  correct  one. 

The  Lord  Justicb  Lord  Cran worth. 

I  think  I  see  even  upon  the  face  of  the  clause  that  the 
le^slature  did  not  mean  to  confine  its  operation  to  a  case 
of  simple  reconveyance  in  the  literal  sense  of  the  word. 
It  has  the  words  "  in  such  manner  and  for  such  estate  as 
the  said  Court  shall  direct  C^  and  that  is  not  all,  for  it 
goes  on  to  say  that  the  order  ^'  shall  have  the  same 
effect  as  if  the  heir  or  devisee,  or  surviving  devisee,  as  the 
case  may  be,  had  duly  executed  a  conveyance  or  assign- 
ment of  the  lands  in  the  same  manner  and  for  the  same 
estate,"  words  which  do  not  seem  confined  to  a  recon- 
veyance. 

Their 

(a)  9  Hare,  116. 
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Their  Lordships  made  an  order  referring  it  to  the 
Master  to  inquire  and  state  whether  William  Boden^ 
deceased,  in  the  petition  named,  was,  under  any  and 
what  deed,  mortgagee  in  fee  of  the  hereditaments  in 
the  petition  mentioned ;  and  whether  he  was  ever  and 
when  in  possession  or  in  receipt  of  the  rents  and  pro- 
fits of  the  said  mortgaged  estate ;  and  whether  he  died 
seised  in  fee  of  the  said  estate;  and  whether  lie  died 
intestate  as  to  the  said  estate;  and  whether  he  left  any 
and  what  person  his  heir-at-law;  and  whether  the  legal 
estate  in  the  mortgaged  hereditaments  was  vested  in 
any  and  what  person  as  the  heir-at-law  of  William 
Boden,  or  in  whom  such  legal  estate  was  then  vested ; 
and  whether  the  heir-at-law,  or  the  person  in  whom 
such  legal  estate  was  vested,  was  out  of  the  jurisdiction 
of  the  Court  or  not ;  and  whether  the  heir-at-law,  or 
such  person  as  aforesaid,  was  ever  in  possession  or  in 
the  receipt  of  the  rents  and  profits  of  the  said  estate; 
and  whether  the  heir-at-law  or  such  person  was  living 
or  dead,  or  whether  it  was  uncertain  whether  he  was 
living  or  dead,  or  whether  he  could  be  found,  with  liberty 
to  state^,  special  circumstances ;  and  after  the  Master 
should  have  made  his  report,  such  further  order  was 
to  be  made  as  should  be  just  (a). 


1851. 

Re  Bodbn's 
Trobt. 


(a)  The  Master  found  that  the 
mortgage-money  remained  due 
to  the  Petitioners,  that  their  tes- 
tator was  never  in  possession, 
or  in  receipt  of  the  rents  and 
profits,  that  he  died  intestate  as 
to  the  legal  estate  in  the  mort- 
gaged property,  and  that  Joseph 
Boden,  if  living,  was  the  testa- 
tor's heir-at-law,  and  that  he 
could  not  be  found,  and  that  it 
was  uncertain  whether  he  was 


living  or  dead,  and  that  he  had 
never  entered  into  possession 
or  into  the  receipt  of  the  rents 
and  profits  of  the  mortgaged 
hereditaments.  On  the  22nd  of 
December  the  Vice-Chancellor 
made  an  order  confirming  this 
report,  and  ve8ting|the  legal  es- 
tate in  the  Petitioners  and  their 
heirs,  subject  to  the  equity  of 
redemption. 
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Nov.  24.       In  the  Matter  of  the  Trusts  of  the  Will  of  THOMAS 

KNOWLES,  deceased; 

And  in  the  Matter  of  JO  &  11  Vict.  c.  96. 

Before  Tfce  fTfHOMAS  KNOWLES,  by  his  will,  dated  16th 

TicEs.  February  1810,  after  directing  the  payment  of  all 

Where  a  per-  his  debts,   funeral   expenses,  and   charges   of  probate, 

his  death  S^^^'  devised,  and  bequeathed  all  his  real  and  personal 

and  when  let-  estates  and  effects  to  William  Harvey  and  James  Har- 
tcrs  of  admin-  ii«»*-.  »-i  «•■»-  i- 

istration  were   ^^y^  both  of  Liverpool^  m  the  county  of  Lancaster,  their 

^"iiK*  ^^'^  heirs,  executors,  administrators,  and  assigns,  upon  trust 

in  one  to  sell  the  same,  and  out  of  the  proceeds  to  pay  certain 

the^subse-  ^'  legacies,  and  to  divide  and  distribute  the  residue  into  four 

quent  pay-  equal  parts,  and  put  and  place  them  out  at  interest,  and 

portion  of  P*y  ^^  dividend,  interest,  and  annual  produce  of  one 

them  into  the  ghare  to  his  son  Michael  Knowles  for  his  life ;  and  after 
Court  of  .  .  *  . 

Chancery         his  death  upon  trust  to  divide  the  capital  among  all  his 

der  a  oreroffa-  c'^^^''®"^  ^^^^^  being  sons  or  a  son,  should  attain  the  age 
tive  probate  of  twenty-one  years,  or  die  under  that  age  leaving  issue 
obfc^^n  pay-  ^^  their  or  his  decease,  or  bom  in  due  time  afterwards, 
mentoutof  or  who,  being  daughters  or  a  daughter,  should  attain 
Where  that  age  or  marry,  in  equal  shares ;  and  he  appointed 

therefore  an  William  Harvey  and  James  Harvey  his  executors.  The 
intestate  was,  /^  ^ 

at  his  death,     testator  died  in  April  181 1,  and  his  will  was  proved  on 

k'iciM ^der  ^^^  ^^^'^  ^^ ^^y  following,  in  the  Consistory  Court  of 
two  wills  the  Bishop  of  Chester,  by  the  executors,  who  possessed 

been  proved      themselves  of  the  personal  estate,  and  carried  the  trusts 

in  the  Consis-  of  the  will  into  execution  except  as  reficarded  a  sum  of 
tory  Court  of  '  ®  __., 

Chester,  in  208/. 

which  dio- 
cese the 

executors  and  trustees  of  both  wills  were  also  living  at  the  death  of  the  intestate, 
and  letters  of  administration  to  the  intestate,  who  died  abroad,  were  granted  by 
the  same  Court,  and  afterwards  the  trustees  of  one  of  the  wills  paid  the  money  into 
the  Court  of  Chancery  under  the  Trustees'  Relief  Act,  it  was  held  that  the  diocesan 
letters  of  administration  were  sufficient  to  authorize  the  administrator  to  receive 
the  money  out  of  Court. 
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208/.  8s.  3d. J  being  the  share  of  TAomas  Knowles  the        1851. 

younger,  one  of  the  children  of  Michael  Knowles,  who  died      ^^"^TT^ 

in  September  1834.     This  sum  the  executors  and  trus-     Knowles. 

tees  retained,  Thomas  Knowles  the  younger  having  left 

England^  and  it  being  uncertain  whether  he  was  living 

or  dead.     He  had  gone  to  America  in  1833,  at  the  end 

of  which  year  a  letter  was  received  from  him,  and  he  was 

expected  to  be  in  Liverpool  in  May  1834,  but  he  had 

never  arrived  there.     The  last  intelligence  of  him  was, 

that  be  was  discharged  from  an  hospital  at  Charlestown 

on  the  9th  January  1 834.    William  Harvey  died  in  1 838. 

James  Harvey  died  in  1 841,  and  letters  of  administration 

of  his  goods,  chattels,  and  credits,  were  on  the  3rd  of 

June  1841   granted  by  the   Consistory  Court  of  the 

Bishop  of  Chester  to  Robert  Ellison  Harvey^  Thomas 

Mather  and  Thomas  Harvey^  both  of  whom  lived  in  that 

diocese. 

In  August  1848  letters  of  administration  to  Thomas 
Knowles  the  younger  were  granted  by  the  Consistory 
Court  of  the  Bishop  of  Chester  to  William  Knowles^  his 
brother. 

The  administrators  of  the  surviving  trustee  considering 
that  there  was  some  difficulty,  under  these  circumstances, 
as  to  paying  Thomas  Knowles  the  younger^s  share,  paid 
it  into  Court  on  the  10th  of  March  1851,  under  the  pro- 
visions of  the  Trustees'  Relief  Act. 

William  Knowles^  the  administrator,  and  the  other 
next  of  kin  of  Thomas  Knowles,  presented  their  petition 
under  the  Act,  praying  that  the  sum  then  standing  in 
the  bank  books  to  the  credit  of  the  Accountant-General, 
in  the  matter  of  the  Act  and  of  the  trusts  of  the  will, 
might  be  paid  to  the  petitioner  William  Knowles^  as  the 
administrator  and  sole  legal  personal  representative  of 
the  intestate  Thomas  Knowles,  the  younger. 

On 
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1851.  On  the  26th  of  «/iui^  1851  the  petition  was  heard  by 

In  re         ^^^  Vice-Chancellor  Knight  JBruce^  who,  being  satisfied 

Knowlbs.     with  the  evidence  as  to  the  death  of  TAomas  Knowles  the 

younger,  on  the  1st  of  August  made  the  order  as  prayed. 

The  Registrar  (Mr.  Colvillej  jun.)  thought  that  he 
could  not  draw  up  the  order  without  the  production  of 
prerogative  letters  of  administration.  The  matter  was 
thereupon  again  mentioned  to  the  Vice-Chancellor,  who 
having  been  informed  by  the  Registrar  that  the  univer- 
sal practice  in  the  office  was  to  require  the  production 
of  prerogative  letters  of  administration,  said  that  he 
would  not  take  upon  himself  to  alter  the  practice,  and 
suggested  that  the  matter  should  be  mentioned  to  the 
Lord  Chancellor.  After  the  statute  came  into  operation 
establishing  the  Court  of  Appeal  in  Chancery,  the  Lord 
Chancellor,  on  the  matter  being  mentioned  to  his  Lord- 
ship, directed  the  question  to  be  brought  before  the 
Lords  Justices,  and  it  now  came  on  to  be  disposed  of. 

Among  the  affidavits  was  one  that  Thomas  Knowles 
had  no  other  property  except  the  sum  in  question,  and  a 
sum  of  50/.  to  which  he  was  entitled  under  another  will 
proved  in  the  Consistory  Court  of  Chester^  and  due  from 
executors  living  in  that  diocese,  and  that  the  letters  of 
administration  had  been  granted  with  respect  to  these 
funds  and  no  other  property. 

Mr.  jEJ.  F.  Smithy  in  support  of  the  petition. 

The  situation  of  the  property  at  the  time  of  the  death  of 
the  person  to  whom  administration  is  sought  is  that  which 
alone  is  regarded  in  the  determination  of  the  proper  ju- 
risdiction to  grant  the  administration.  Any  change  in 
the  situation  of  the  property  afterwards  cannot  affect 
the  question.    At  the  moment  of  the  death  the  right 

to 
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to  administer  the  goods  in  the  diocese  or  province  ac-        1851. 
crueSy  and  cannot  be  ousted  by  the  subsequent  removal  of        j^  ^^ 
any  part  of  the  goods  into  a  different  diocese  from  that    Knowlbs. 
in  which  they  were  at  the  time  of  the  death.     Unless  at 
this  period  there  were  bona  notabilia  in  different  dioceses 
the  right  of  the  ordinary  attached,  and  not  that  of  the 
metropolitan.     This  is  clear  from  the  form  of  the  grant, 
which  has  these  words — "  having  whilst  living,  and  at  the 
time  of  his  deathy  goods  in  divers  dioceses.**^  1  WiUiams  on 
Executors,  370  (4th  edition). 

The  Lord  Justicb  Knight  Bruce. 
All  things  being  as  they  are  stated  on  these  affidavits 
to  be,  this  fund  was,  from  first  to  last,  merely  and  entirely 
Cestrian.  If  ever  there  was  a  case  in  which  the  rule  re- 
quiring prerogative  probates  and  prerogative  letters  of 
administration  might  be  relaxed,  it  is  the  present.  I 
think  that  here  the  rule,  strict  as  it  is^ — ^and  perhaps  pro- 
perly strict, — may  be  dispensed  with,  and  that  this  fund 
may  be  paid  out  on  these  diocesan  letters  of  administra- 
tion. It  must  be  understood  that  the  order  is  made  with 
reference  to  the  circumstances  of  this  case. 

The  Lord  Justice  Lord  Cranworth. 
The  diocesan  letters  of  administration  were  in  fact 
taken  out  before  the  money  was  paid  into  Court ;  and 
I  confess  that,  in  agreeing  with  my  learned  Brother  in  the 
order  now  to  be  made,  I  should  have  been  willing  to 
make  it  even  if  the  letters  of  administration  had  been 
taken  out  after  instead  of  before  the  payment  of  the 
money  into  Court.  It  is,  however,  unnecessary  now  to 
decide  that.  The  order  will  be  for  the  transfer  of  the  fund 
to  the  Petitioner  on  the  diocesan  letters  of  administra- 
tion (a). 

(a)  See  Dmce  v.  Denison,  15  v.  Foyster,  1  Hagg,  631, 636 ;  1 

Sim.  356 ;   Jones  v.  Howells,  2  Williams    on    Executors,    257 

Hare, 353;  Beadier  v. Birch,  10  (4<A  edit.);   DanielVs  Ch.  Pr, 

Stm.  340 ;  Scarth  v.  Bishop  of  304    {2nd  edit.);   see  also  Re 

L  ndom,  1  Hogg,  623 ;  Yockneg  Spencer,  post. 
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J  851. 


Nov.  24.       In  the  Matter  of  the  IMPERIAL  SALT  and  ALKALI 

COMPANY,  and  of  the  JOINT  STOCK  COMPA- 
NIES  WINDING-UP  ACTS,  1848  (11  &  12  Vici. 
c.  45). 

„  ,      _  Ex  parte  SLATTER'S  Executors. 

Before  The  ^ 

TICKS.    '   'T^HIS  was  an  appeal  of  the  Official  Manager  of  the 
A  contriba-  above  Company  from  a  decision  of  Vice-Chancellor 

stock  Com-**     Parker^  (repo  rted  5  De  Gex  &  Sm.  34,)  dischargingan 
pany  had  re-    order  of  the  Master.     The  Master  by  the  order  directed 

that  the  Official  Manager  should  attend  him  privately  for 
the  purpose  of  fixing  a  reserved  bidding  upon  an  intended 
sale  of  the  works  of  the  Company.  The  reason  of  the 
Master's  order,  explained  in  a  memorandum  upon  the 


auired,  uuder 
le  37th  sec- 
tion of  the 
Joint-stock 
Companies 
Winaing-up 
Act,  1848,  to 


have  notice  of  proceedings,  was,  that  the  Official  Manager  considered  it 

inexpedient  that  the  grounds  should  be  known  on  which 
he  should  propose  to  fix  the  reserved  bidding. 


all  proceed- 
ings before 
the  Master 
in  the  matter 
of  the  Com- 
pany.   The 
Official  Mana- 
ger being 
about  to  sub- 
mit to  the 
Master  pro- 
posals for  the 
sale  of  the 
works  of  the 
Ck>mpany, 
and  for  a  re- 
served bid- 
ding, it  was 
stated  that  the  tion  which  he  might  acquire  by  attending  before  the 

h^d" tt'^nd^d    ^^*®^  ^^^  ^^®  benefit  of  the  intended  purchasers,  and 

for  the  con-      against  the  general  benefit  of  the  estate, 
tributory  was 

the  solicitor  a 

of  persons  ^  " 

desiring  to 

purchase  the  works,  and  might,  if  he  were  allowed  to  attend,  make  use  of  the  informa- 
tion which  he  would  thereby  acquire  to  the  prejudice  of  the  estate.  Held,  that  the 
Master  was  not  justified  in  ordering  that  the  Official  Manager  should  attend  him 
in  private  on  the  matter  of  the  reserved  bidding. 


The  Respondents  were  placed  on  the  list  of  contribu- 
tories  as  the  executors  of  a  testator  named  John  Slatter, 
and  had,  under  the  S8th  section  of  the  Winding-up  Act 
of  1848,  required  to  have  notice  of  all  or  any  of  the  pro- 
ceedings in  the  matter  of  the  Company.  It  was  alleged 
that  the  solicitor  by  whom  they  appeared  was  also  the 
solicitor  of  persons  who  were  desirous  of  becoming  pur- 
chasers of  the  plant,  and  might  make  use  of  the  informa- 
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An  affidavit  to  that  effect,  which  had  not  been  used        1 85 1. 
in  the  Court  below,  was  tendered  in  evidence  on  behalf  of      b:    "^     ^ 

Ex  parte 

the  Appellant.  On  the  Counsel  for  the  Respondents  Slattkr's 
objecting  to  its  reception,  and  citing  Besleys  case  (a),  ^"^^tors. 
their  Lordships  said  they  would  give  leave  to  the  Appel- 
lant to  use  the  evidence,  but  that  the  Respondents  might 
have  time  to  answer  it  if  they  required  it.  The  Re- 
spondent's Counsel  did  not  ask  for  time,  and  the  case 
proceeded. 

Mr.  Malins  and  Mr.  C.  i.  Webb^  for  the  Appellant, 
the  Official  Manager. 

The  Vice-Chancellor  considered  that  the   38th  sec- 
tion of  the  Winding-up  Act,  providing  that  all  contribu- 
tories  should  be  entitled  to  require  notice  at  their  own 
expense,  and  personally,  or  otherwise^  to  attend  all  pro- 
ceedings in  the  matter  of  the  Company,  was  absolute, 
and  precluded  the  Master  from  exercising  any  discre- 
tion on  the  subject.     But  we  submit  that,  by  this  sec- 
tion, it  was  not  intended  to  take  away  the  power  of  the 
Master  to  proceed  in  such  manner  as  will  be  most  for  the 
benefit  of  the  general  body.     For  instance,  a  contri- 
butory would  not  be  entitled  to  attend  if  the  subject 
of  the  inquiry  was  whether  he  was  in  a  condition  to 
pay  the  amount  of  a  call.     In  Barber's  case(b)^   the 
Court  discharged  a  contributory  from  further  attendance 
before  the  Master.     The  118th  section  of  the  Act  pro- 
vides that  the  general  practice  of  the  Court  of  Chancery, 
so  far  as  it  is  applicable,  shall  apply  to  all  proceedings 
under  the  Act.     Now,  by  the  51st  Order  of  April  3rd, 
1828,  the  Master  is  empowered  to  regulate  the  manner 
of  executing  the  decree,  and  to  state  what  parties  are 
entitled  to  attend  future  proceedings  (c).     Many  cases 

may 

(a)  3  Mac,  4-  G.  287.  {b)  I  De  G.  ^  S.  726. 

(c)  See  Domes  v.  Combermere,  9  Jur.  76. 

Vol.  I.  F  d.  m.  g. 


Executors. 
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1851.  may  be  supposed  in  which  some  of  the  parties  to  a  cause 
Ex  varte  ^^^  h^^Q  an  interest  adverse  to  the  efficient  prosecution 
Slattkr's  of  the  decree,  and  in  which  their  attendance  before  the 
Master  might  be  mischievous.  And  the  Act  provides 
in  the  34th  section,  that  the  Official  Manager,  with  or 
without  notice  to  any  contributory,  shall,  without  the 
necessity  of  any  proposal  in  writing,  take  the  directions 
of  the  Master  from  time  to  time  with  reference  to  all 
proceedings  necessary  to  be  done  or  taken  in  order  to 
the  complete  and  effectual  winding  up  of  the  affairs  of 
the  Company ;  and  that  it  shall  be  lawful  for  the  Master 
to  give  such  directions  accordingly.  It  is  clear,  there- 
fore, that  the  38th  section  admits  of  some  exceptions,  and 
that  there  are  some  proceedings  of  which  the  contribu- 
tories  are  not  entitled  to  have  notice.  The  practice  of 
reserved  biddings  is  of  modem  introduction,  and  in  Shaw 
v.  Simpson  (a),  Lord  Eldon  observed  that,  unless  guards 
were  put  upon  it,  it  would  be  open  to  great  mischief.  In 
Jervoice  v.  Clarke  (J),  the  order  was  that  the  Master 
should  use  his  discretion  as  to  communicating  the  re- 
served bidding  to  the  parties  or  any  of  them. 

Mr.  Roxburgh  for  the  Respondents. 

The  Respondents  have  never  required  to  know  what 
the  reserved  bidding  was  to  be.  They  only  insisted 
upon  their  right  to  attend  for  the  purpose  of  seeing  that 
all  the  materials  were  before  the  Master  to  enable  him  to 
come  to  a  correct  conclusion.  If  the  Winding-up  Acts  had 
never  been  passed,  and  the  Company  were  in  the  course  of 
being  wound  up  under  the  ordinary  jurisdiction  of  the 
Court,  all  parties  would  be  entitled  to  attend.  The  case  of 
JEx  parte  Barber^  referred  to  on  the  other  side,  does  not 

apply, 

(a)  1  Jac.  Hf  W,  392,  n.  {b)  1  Jac.  Sf  W,  389. 
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apply,  having  been  decided  on  the  37th,  and  not  the  38th        1851 . 

section.     Under  the  former,  the  Master  may  direct  con-      ^^^^^"^^ 

tributories  to  attend  at  the  expense  of  the  estate ;  and  in     Slatter's 

the  case  referred  to,  the  Master  discharged  the  contribu-  ^^"'-cutobs. 

tory  from  further  attendance  upon  those  terms.     But 

the  contributory  would  still  be  entitled  to  attend  under 

the  38th  section  at  his  own  expense,  on  requiring  to  be 

served  with  notices  according  to  that  provision.     The 

51st  of  the  Orders  of  1848  was  intended  for  the  same 

purpose  as  the   37th    section,    that    of   limiting    the 

number  of  persons  who  might  attend  before  the  Master 

at  the  expense  of  the  estate.     It  only  relates  to  costs, 

no  case  can  be  produced  in  which  a  party  interested  has 

been  refused  an  opportunity  of  attending  before  the 

Master  at  his  own  expense. 

The  Lord  Justice  Knight  Bruce. 

I  have  little  doubt  of  the  power  of  the  Court  to  ex- 
clude one  of  several  Defendants,  if  the  reason,  justice, 
and  fairness  of  the  case  should  require  it. 

Mr.  Roxburgh. — No  such  case  is  established  here. 
It  was  necessary  to  introduce  the  S4th  section  which 
has  been  referred  to,  otherwise  the  Master  could  not 
have  proceeded  in  the  absence  of  a  contributory  without 
notice  to  him,  although  the  contributory  might  not  have 
made  the  requisition  contemplated  by  the  38th  section. 

Mr.  Malins  in  reply. 

The  Lord  Justice  Knight  Bruce. 

It  is  difficult,  or  impossible,  to  say  that  these  contri- 
butories  are  not  to  have  power  to  attend  before  the 
Master.  The  case  of  the  Appellant  is,  that  the  Re- 
spondents are  acting  by  solicitors  who  also  represent 
another  client  having  an  interest  at  variance  with  those 

F  2  which 
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1851.  which  the  Master  and  the  Official  Manager  are  bound 
Exoarte  ^^  protect.  I  confess  that  if  I  were  at  liberty  to  act 
Slatter's  upon  the  impression  which  the  materials  before  the 
Court  have  made  upon  my  mind,  I  should  be  disposed 
to  agree  with  what  the  Master  has  done.  I  believe  that 
he  has  done  substantial  justice  between  the  parties. 
But  the  materials  before  us  are  not  in  my  opinion 
sufficient — technically  and  in  form  sufficient — ^to  support 
what  he  has  done,  and  I  do  not,  therefore,  see  my  way 
to  dissent  from  the  Vice- Chancellor's  decision. 

The  Lord  Justice  Lord  Cr  an  worth. 

I  am  of  the  same  opinion,  except  that  I  am  not  quite 
so  confident  that  there  is  anything  behind  the  scenes. 
There  seems  to  be  here  under  the  Act  a  legal  right.  I 
will  not  say  that  we  have  no  power  of  controlling  it,  but 
I  do  not  think  that  the  circumstances  appearing  on  the 
materials  before  us  require  us  to  exercise  such  a  power. 

Appeal  dismissed  with  costs  out  of  the  estate. 
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1851. 


GROVE  V.  BASTARD.  2^^.  22.  25. 

rilHE  general  facts  of  this  case  will  be  found  reported  in    Before  The 

^   the  2nd  Volume  of  Mr.  PAt7«/?5  Reports, page  619 :    ^^JU^^^^;, 

it  will,  therefore,  be   sufficient  here  merely  briefly  to      Truro. 

recapitulate  the  principal  of  them. 

On  a  8ale  of 

real  estate  by 

The  suit  of  Grove  v.  Bastard  was  instituted  by  a  a  trustee 

vendor  for  the  specific  performance  of  a  contract  of  sale  "pgn^o  J^g. 

entered  into  in  Julr/  1845,  the  title  of  the  Plaintiff,  who  picion  as  hav- 

was  a  trustee  for  sale,  being  derived  under  a  will  open  to  tained  by  un- 

the  suspicion  of  having  been  made  under  undue  influence.  ^"®  influence, 

^  tlie  title  was 

The  testator  died  in  1844 ;  and  in  January  1846  the  approved,  but 

heir  brought  an  action  for  money  had  and  received  against  ^^f^^f  *^® 
°  JO  actual  com- 

certain  tenants  of  the  property  sold  to  recover  rent,  (not  pletion  of  the 

an  action  of  ejectment  as  stated  in  the  report  above  re-  heir-"t^law^ 

ferred  to).    In  consequence  of  these  proceedings  on  the  Rave  notice 

part  of  the  heir,  the  purchaser  declined  to  complete,  and  tended  to  dis- 

the  vendor  thereupon  filed  his  bill  for  specific  perform-  pute  the  will 

and  brought 
ance.     The  cause  was  in  the  paper  for  hearing  before  the  an  action 

Vice-ChanceUor  Knight  Bruce,  in  3Iay  1846,  but  was  ^f^^^ff^^J® 

ordered  to  stand  over  in  order  to  see  the  result  of  the  rent :  the 

ac^5^^  tw'eupon 
refused  to  complete,  and  a  bill  for  specific  performance  was  filed,  but  before  it  came 
to  a  hearing  the  action  brought  by  the  heir  was  tried  and  a  verdict  given  against 
the  heir :  a  reference  as  to  title  was  then  directed,  and  the  Master  having  reported 
in  favour  of  the  title,  a  decree  was  made  for  specific  performance.  On  appeal, 
however,  by  the  purchaser,  the  Lord  Chancellor  (Lord  Cuttenham)  ordered  the  case 
to  stand  over  generally,  with  liberty  for  the  vendor  to  take  such  proceedings  for 
establishing  the  will  as  he  should  be  advised.  The  vendor  then  instituted  a  suit 
against  the  heir,  which  resulted  in  the  will  being  established.  The  Lord  Chancel- 
lor (Lord  Truro)  thereupon  confirmed  the  decree  for  specific  performance,  and  di- 
rected the  purchaser  to  pay  interest  from  the  time  when  under  the  contract  the 
sale  ought  to  have  been  completed,  and  also  to  pay  the  costs  of  the  suit  subsequently 
to  the  hearing  when  the  reference  as  to  title  was  directed  :  his  Lordship  held  that 
at  that  time  there  had  been  such  reasonable  inquiry  into  the  title  as  ought  to  have 
satisfied  the  purchaser,  and  that  therefore  the  consequences  of  the  further  proceed- 
ings by  which  the  will  was  established,  both  in  reference  to  the  costs  of  the  suit  for 
specific  performance  and  the  payment  of  interest,  must  fall  on  the  purchaser. 
The  judgment  of  Lord  Cottenham,  in  this  case,  2  Phil.  619)  observed  upon. 
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1851. 
Grove 

V. 

Bastard. 


action  at  law.  In  July  1846,  the  action  was  tried,  and  the 
heir  failed  in  establishing  his  claim.  On  the  Srd  August 
1846,  the  suit  was  brought  on  before  the  Vice-Chancellor, 
when  the  usual  order  of  reference  as  to  title  was  made :  the 
Master  reported  in  favour  of  the  title.  In  the  mean  time 
a  motion  for  a  new  trial  of  the  action  had  been  made  by 
the  heir,  and  refused  by  the  Court  of  Common  Pleas. 
On  the  suit  coming  on  for  further  directions,  the  Vice- 
Chancellor  confirmed  the  Master's  report,  and  made  a 
decree  for  specific  performance,  without  requiring  the 
Plaintiff  to  establish  the  will.  By  this  decree  the  pur- 
chaser was  ordered  to  pay  interest  at  four  per  cent., 
from  the  25th  December  1845,  the  day  fixed  by  the  con- 
tract of  sale  for  the  completion  of  the  purchase  ;  and  was 
also  ordered  to  pay  the  costs  of  the  suit,  from  the  Srd 
August  1846,  the  date  of  the  order  of  reference. 


The  Defendant  appealed  from  this  decision,  and  on  the 
6th  May  1848,  the  Lord  Chancellor,  Lord  Cottenham, 
holding  that  it  was  more  consonant  to  the  principles 
of  the  Court  that  the  validity  of  the  will  in  such  a  case 
should  be  conclusively  determined  if  possible  between 
the  vendor  and  the  heir,  than  that  it  should  be  left  to 
be  litigated  between  the  heir  and  the  purchaser  after 
the  purchase  money  should  have  been  paid,  made  an 
order  that  the  Plaintiff  should  be  at  liberty  to  take  such 
proceeding  as  he  might  be  advised  for  the  purpose  of 
establishing  the  will,  and  that  the  appeal  of  the  Defend- 
ant should  stand  over  generally. 


In  pursuance  of  this  order,  the  Plaintiff,  on  the  1 6th 
June  1848,  commenced  a  suit  of  Grove  y,  Fout?^,  against 
the  heir-at-law ;  the  bill  prayed  that  the  will  of  the 
testator  might  be  established,  and  that  if  the  Defend- 
ant should  not  admit  the  will  to  be  a  valid  will,  then  an 
.issue  might  if  necessary  be  directed,  or  an  action  or 

such 
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such  other  proceeding  as  the  Court  might  think  fit  might 
be  ordered  to  be  brought  or  taken,  for  the  purpose  of 
trj'ing  the  validity  of  the  will.  On  the  7th  December 
1848,  the  heir  put  in  his  answer,  setting  up  insanity 
of  the  testator  and  undue  influence  exercised  over  him 
by  his  solicitor  in  the  preparation  o{  the  will.  Both 
parties  having  gone  into  evidence,  tine  cause  came  on 
to  be  heard  on  the  2nd  June  1851,  and,  at  the  request 
of  the  Defendant  the  heir-at-law,  the  Court  then  directed 
four  issues  raising  the  question  of  the  validity  of  the 
will,  to  be  tried  at  the  next  Assizes  for  the  county  of 
Denon.  The  effect  of  the  first  of  these  issues  was, 
whether  the  testator  did,  by  the  document  purporting 
to  be  his  will,  devise  his  lands  and  hereditaments  or 
any  of  them ;  and  the  effect  of  the  other  three  issues 
was,  whether  the  testator  did,  by  his  said  will,  direct 
that  his  trualees  should  make  such  payments  as  the 
Plaintiff  stated  they  were  directed  by  the  said  will 
to  make. 


1851. 

Grovk 

Bastard. 


These  issues  came  on  to  be  tried  on  the  30th  and  31st 
Jviy  1851,  at  Exeter^  before  Lord  Campbell  and  a  special 
jury  ;  when,  after  examination  and  cross-examination  of 
^the  Plaintiff's  witnesses,  (the  Defendant,  the  heir,  not 
calling  a  single  witness  in  support  of  the  case  which  he 
had  set  up  in  Equity,)  the  jury  gave  a  verdict  for  the 
Plaintiff  on  all  the  issues,  thereby  establishing  the  vali- 
dity of  the  will. 


The  cause  of  Grove  v.  Young  afterwards  came  on  to  be 
heard,  before  the  Vice-Chancellor  Sir  James  Parker^  on 
the  11th  November  1851,  upon  the  finding  of  the  jury, 
when  his  Honor  made  a  decree  establishing  the  will ; 
and,  as  to  costs,  giving  no  costs  as  regarded  the  general 
result  of  the  suit  and  of  the  issues,  but  making  the  heir 
pay  the  costs  of  so  much  of  the  suit  as  had  been  occa- 
sioned 
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sioned  by  the  allegations  of  improper  conduct  in  the 
solicitor  raised  by  the  answer  and  by  the  evidence  gone 
into  in  support  of  them. 

In  consequence  of  this  decision  (a  report  of  which  will 
be  found  in  the  5th  Volume  of  Messrs.  De  Gex  ^  Smale's 
Reports,  page  38),  the  appeal  of  Grove  v.  Bastard  now 
came  on  to  be  finally  disposed  of. 

Mr.  Wilcoch^  for  the  Defendant  the  purchaser,  sub- 
mitted, first,  that  he  ought  to  be  treated  as  in  possession 
only  from  the  time  when  a  good  title  was  first  shown, 
and  that  that  was  not  done  until  the  decree  of  the  Vice- 
Chancellor  establishing  the  will ;  that  the  purchaser,  in 
entering  into  the  contract,  did  so  on  the  faith  of  the 
trustee  having  a  good  marketable  title  and  not  one  which 
he  was  to  contest  with  the  heir ;  and  that  the  Plain- 
tiff, under  the  circumstances,  ought  to  bear  the  costs  of 
the  suit.  He  submitted  further,  that  the  view  taken  of 
the  case  by  Lord  Coltenham  clearly  was,  that  the  pur- 
chaser could  not  be  compelled  to  complete  until  the  will 
had  been  established,  and  that,  therefore,  the  Master 
was  wrong  in  finding  a  good  title,  there  not  being  a  good 
title  when  the  bill  was  filed ;  that  the  purchaser  had 
done  nothing  to  occasion  litigation,  having  only  required 
that  the  title  offered  him  might  be  cleared  of  doubt;  that 
he  was  therefore  entitled  to  ask  that  the  decree  for  speci- 
fic performance  might  be  as  from  the  time  when  the  will 
was  established,  on  the  usual  terms  of  his  paying  interest 
and  taking  the  rents ;  and  that  the  costs  of  the  suit,  which 
was  evidently  premature,  should  be  borne  by  the  Plaintiff. 

Mr.  Malins  and  Mr.  Rasch,  for  the  Plaintiff. 

The  decision  of  Lord  Cottenkam  in  this  case,  as  repre- 
sented on  the  other  side,  would  go  to  the  extent  that 
devisees  in  trust  to  sell  under  a  will  cannot  carrv  out  the 

trust, 
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trust,  if  the  heir  questions  the  will,  until  the  will  has 
been  established  by  a  decree  of  the  Court,  a  proposition 
which  cannot  be  right.     On  the  question  of  costs,  the 
general   principle  applies  that  the  unsuccessful  party 
must  pay  them.    The  purchaser  here  raised  an  objection 
which  has  turned  out  without  foundation,  and  this  too 
when  he  had  notice  of  the  failure  of  the  heir  in  the 
action  brought  by  him,  JBiscoe  v.  Wilks(ja).     The  real 
effect  of  Lord  CottenhcanCs  decision,  as  we  submit,  was 
only  to  give  the  purchaser  the  opportunity  of  trying  the 
question  he  had  himself  raised ;  but  it  did  not  alter  the 
principle  which  would  regulate  the  matter  of  costs  if 
the  purchaser  failed  as  he  has  done  :   he  ought  therefore 
to  bear  all  the  costs,  or,  if  not  all,  at  least  those  subse- 
quent to  the  order  of  reference.     The  same  principle 
that  applies  to  costs  will    apply  to  the  payment  of 
interest  by  the  purchaser :  he  must  pay  interest  from 
the  time  when  he  was  bound  to  complete,  irrespective  of 
the  litigation  which  he  has  raised.     (They  also  cited 
Vancouver  v.  Bliss  (J),  Wyvill  v.  The  Bishop  of  Exe- 
(cr(c),    Thorpe  y.  Freer  (d),     Croome  v,  Lediard(e)j 
Osbaldeston    v.   Askew  (/),    Scoones  v.   Morrell  (g) , 
Green  v.  Pulsford  (A),  Sugd.   Vend.  ^  Purch.  p.  284, 
ed.1851.) 

Mr,  Willcock  in  reply. 


The  Lord  Chancellor  commenced  his  judgment  by 
giving  a  history  of  the  facts  of  the  case,  which  it  is  not 
necessary  here  to  repeat.  His  Lordship  then,  after 
stating  the  questions  which  had  been  raised  before  him 
in  argument,  proceeded  to  the  following  effect : — 


It 


(a)  3  Mer.  456. 
(6)  1 1  Ves.  458. 

(c)  1  Price,  292. 

(d)  4  Madd.  466. 


{€)  2  Mi/L  Sf  K,  293. 
\J)  1  Bm88,  160. 
{g)  1  Beav.  251. 
(A)  2  Beav.  70. 
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1851.  It  appears  that  the  abstract  delivered  by  the  vendor  set 

^■^;^     out  the  will  of  the  testator  and  other  circumstances  con- 
f>'  nected  with  the  title,  all  of  which,  with  the  exception  of 

the  will,  have  been  unimpeached ;  in  fact,  the  title  was 
approved  at  the  time  when  the  heir-at-law  gave  notice  of 
his  intention  to  dispute  the  will.  The  question  then  is, 
whether,  at  that  time,  a  good  title  had  or  had  not  been 
shown,  the  title  being  now  the  same  as  it  was  then,  and 
the  objection  of  the  heir  being  one  not  apparent  upon  the 
face  of  the  abstract,  but  founded  upon  circumstances 
quite  dehors  the  will.  The  abstract,  indeed,  showed  a 
perfectly  good  title,  and  one  to  which  no  objection  is  now 
made.  The  heir  having  given  notice  of  his  intention  to 
dispute  the  will  and  brought  an  action,  and  the  purcha- 
ser thereupon  refusing  to  complete  his  contract,  the  bill 
in  the  present  suit  was  filed.  The  Vice-Chancellor  seems, 
in  the  first  instance,  to  have  thought  that  it  was  reason- 
able to  give  the  purchaser  the  benefit  of  the  inquiry  into 
the  vaUdity  of  the  objection  which  the  trial  of  the  action 
would  afibrd,  and  the  cause  stood  over  accordingly ;  but 
the  action  having  been  tried,  and  the  heir  having  failed, 
his  Honor,  considering  that  sufficient  inquiry  had  taken 
place  to  satisfy  the  purchaser,  made  the  decree,  which  was 
afterwards  brought  by  appeal  before  Lord  Cottenham. 

It  is  what  took  place  on  the  hearing  of  that  appeal  that 
has  formed  the  great  subject  matter  of  the  discussion 
before  me.  It  appears  that  Lord  Cottenham  was  of 
opinion  that,  if  the  purchaser  required  it,  he  was  entitled 
to  have  the  will  established ;  and  he  therefore  directed 
the  cause  to  stand  over,  to  give  the  opportunity  of  filing 
a  bill  for  the  purpose  of  establishing  the  will.  Lord 
Cottenham  seems  to  have  mainly  proceeded  upon  the 
authority  of  the  case  of  Green  v.  Pulsford  (a),  but  I  own 

I  have 
(a)  2  Beav,  70. 
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I  have  some  difficulty  in  applying  that  case  as  an  autho- 
rity for  the  course  he  adopted.  His  Lordship  here  read  the 
judgment  of  Lord  Cottenham  {a)^  and  then  proceeded : — 

In  Chreen  v.  Pulsford  there  was  a  power  of  appoint- 
ment to  a  husband  and  wife  amongst  the  children,  or  to 
any  one  child ;  then,  there  being  sons,  an  appointment 
was  made  to  one  of  the  daughters,  and  the  father  and 
mother  and  the  daughter  soon  afterwards  joined  in  rais- 
ing a  sum  of  money  on  mortgage,  which  money  was  paid 
to  the  father,  mother,  and  daughter :  there  was  a  sale 
under  that  mortgage,  and,  after  the  title  had  been  gene- 
rally approved,  notice  was  given  by  another  of  the  chil- 
dren that  it  was  insisted  that  the  appointment  to  the 
daughter  was  evasive  and  fraudulent ;  but  the  Master 
of  the  Rolls  held  that  that  notice  was  no  reason  to  ex- 
cuse the  non-performance  of  the  contract,  saying  that  it 
was  a  bare  allegation  only,  and  raised  no  objection  to  the 
title :  it  appears  also,  that,  on  the  purchaser  objecting  to 
complete,  the  vendor  brought  an  action  at  law  for  the 
purchase-money,  and  recovered,  thus  showing  that  he 
had  a  good  title :  and  I  see  no  reason  why  the  same  course 
might  not  have  been  taken  in  the  case  now  before  me. 

It  is  true  that  that  may  be  a  good  title  at  law 
which,  in  one  sense,  is  not  a  good  title  in  equity ;  that 
is,  there  may  be  circumstances  connected  with  the  title 
which  a  Court  of  Equity  will  deal  with  by  saying  that 
if  the  party  has  a  remedy  at  law  he  may  pursue  that 
remedy ;  but  if  he  wants  the  assistance  of  a  Court  of 
Equity  to  get  something  beyond  his  strict  legal  right, 
the  Court  will  then  exercise  its  discretion  on  all  the 
circumstances  of  the  case,  and  do  what  it  thinks  equi- 
table between  the  vendor  and  the  vendee,  independently 
of  the  strict  legal  obligation.      The  objection  made  to 

the 

(a)  2  Philp,  621. 
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the  appointment  in  Green  v.  Pulsford,  would  seem  quite 
as  strong  as  that  to  the  will  in  the  present  case ;  but 
no  inquiry  was  there  directed,  it  being  held  that  the 
notice  of  an  objection,  being  a  mere  allegation,  was  not 
deserving  of  being  treated  so  seriously  as  to  be  received 
as  an  excuse  for  the  non-performance  of  a  contract. 
One  cannot  help  contrasting  this  with  what  has  oc- 
curred in  the  present  case,  not  only  in  reference  to  the 
fact  of  the  inquiry  by  means  of  the  action,  but  attending 
to  the  circumstances  under  which  that  inquiry  took  place, 
the  heir-at-law  not  being  taken  by  surprise,  but  knowing 
precisely  from  the  attorney's  declaration  (and  as  giving 
him  this  advantage  the  declaration  was  no  doubt  import- 
ant) what  was  to  be  the  evidence  against  him.  Had 
there  not  then  been,  when  the  case  was  heard  before  the 
Vice-Chancellor,  such  a  reasonable  course  of  inquiry  as  to 
satisfy  the  claim  of  a  purchaser  upon  a  mere  notice  ;  the 
trial  had  taken  place,  and  a  verdict  had  been  obtained ; 
and,  before  the  cause  came  on  before  Lord  Cottenhaniy 
there  had  been  a  solemn  confirmation  of  that  verdict  by 
the  judgment  of  the  Court  of  Common  Pleas. 


Now,  the  judgment  of  Lord  Cottenham  is  undoubtedly 
very  important,  because  if  in  every  sale  under  powers  con- 
tained in  a  will  the  heir-at-law  may  impede  all  disposi- 
tion of  the  property  by  giving  notice  that  he  disputes 
the  will,  and  thereby  compelling  those  who  claim  under 
the  will  to  file  a  bill  in  Chancery  to  establish  the  will,  it 
appears  to  me  that  a  wide  door  will  be  opened  to  extor- 
tion and  litigation,  and  many  more  wills  will  be  disputed 
than  would  be  if  no  such  proceeding  was  necessary.  In 
this  case  the  heir  had  contested  the  will,  and  had  had 
the  costs  to  pay  of  a  suit  at  law  for  his  pains ;  and  it 
seems  to  me  very  doubtful  whether  he  ever  would  have 
carried  the  matter  further  but  for  the  bill  filed  to  estab- 
lish the  will,  which  in  fact  dragged  him  before  the  Court, 

and 
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2ind  this  at  the  request  of  the  purchaser.     If  then  there        1851. 
had  been  reasonable  inquiry,  and  if  the  trial  of  the  action       Qrovb 

ought  to  be  considered  as  a  reasonable  inquiry,  and  the  v. 

Bastard 
verdict  a  reasonable  result  to  satisfy  the  purchaser,  I  see 

nothing  in  Lord  Cottenham's  judgment  which  at  all  indi- 
cates what  he  would  do  with  the  costs  when  it  came 
back  again.  It  was  quite  competent  for  the  purchaser 
to  rest  satisfied  with  the  first  inquiry,  and  also  to  ascer- 
tain whether  or  not  the  heir-at-law  was  in  possession  of 
any  further  information  for  the  trial  of  the  second  cause. 
If  it  was  thought  reasonable,  at  his  request,  that  the 
will  should  be  established,  the  question  would  remain 
whether  he  should  pay  the  expense,  or  whether  it 
should  be  at  the  expense  of  the  vendor.  Now  the 
decree  casts  the  expense  on  the  purchaser,  not  from 
the  time  when  the  purchase  ought  to  have  been  com- 
pleted or  when  the  bill  was  filed,  but  from  the  time 
when  the  cause  had  been  tried  and  a  verdict  found  in 
maintenance  of  the  will.  I  own  it  strikes  me  that  this 
was  as  liberal  a  view  to  take  of  the  matter  in  disposing 
of  the  costs  as  the  purchaser  had  any  right  to  expect ; 
and  I  think  that  if  he  thought  fit  to  attain  that  absolute 
certainty  of  his  title  which  the  decree  in  the  suit  to 
establish  the  will  would  give  him,  that  that  must  be  at 
his  own  cost  and  expense  so  far  as  concerns  the  costs  in 
this  suit,  and  not  at  the  expense  of  the  estate  to  which 
the  property,  the  subject  of  contest,  belongs. 

There  are  several  cases  which  appear  to  me  to  go  a 
very  long  way  in  proving  that  this  view  of  the  case  is  cor- 
rect. In  Vancouver  v.  Bliss  {a)  ^  Lord  Eldon  lays  down 
the  rule  that  the  unsuccessful  party  must  show  some 
reason  why  he  should  not  pay  the  costs.  In  Oshaldeston 
V.  Askew  (i),  it  was  held  that  the  dependance  of  a  suit 

formed 
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formed  no  objection  to  a  title,  although  that  suit  was 
depending  previous  to  the  bill  being  filed  to  enforce  the 
specific  performance :  and  although  there  are  no  means  of 
ascertaining  how  the  costs  would  have  been  ultimately 
dealt  with,  it  is  quite  plain  that  there  it  was  considered 
not  enough  to  show  that  somebody  had  raised  objec- 
tions, but  that  those  objections  must  be  brought  before 
the  Court,  so  that  the  Court  might  see  whether  there 
was  a  reasonable  foundation  for  them.  Nothing  of  that 
kind  has  been  done  in  the  case  before  me:  there 
was  nothing  more  than  a  notice  that  the  heir  meant 
to  dispute  the  will,  and  that  he  meant  to  dispute  it 
on  grounds  as  to  which  it  was  impossible  from  an  in- 
spection of  the  will  for  the  Court  to  come  to  any 
judgment  impeaching  its  validity.  Without  then  re- 
ferring to  all  the  cases  which  were  mentioned  at  the 
bar,  I  cannot  see  any  case  which  at  all  would  war- 
rant my  varying  the  decree  in  the  respect  which  is 
asked.  The  case  of  Scoones  v.  Morrell{a)  was  also 
that  of  a  sale  under  a  will,  the  purchaser  had  ap- 
proved of  the  title,  but  afterwards  the  heir-at-law  gave 
notice  of  an  objection  to  the  will ;  his  objection  appa- 
rently was,  as  it  is  here,  that  the  will  was  obtained  by 
undue  influence :  a  bill  was  filed,  pending  the  suit,  to 
establish  the  will,  and  the  will  was  ultimately  established 
notwithstanding  the  notice  of  the  objection.  The  facts 
of  that  case  are  very  parallel  to  those  of  the  present ;  and 
a  decree  was  made  for  specific  performance,  with  costs 
against  the  Defendants.  I  can  see  very  little  distinction 
between  that  case  and  this  before  me,  except  that  in  this 
there  had  actually  been  a  verdict,  which  there  had  not 
been  in  that  case,  prior  to  the  date  at  which  the  De- 
fendant is  fixed  with  the  costs. 


It  seems  to  me,  therefore,  that  there  is  no  reason  why 

that 
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that  which  is  admitted  to  be  the  general  rule  as  to  costs 
should  not  be  followed.  Having  looked  into  the  circum- 
stances which  are  offered  in  order  to  bring  the  present 
case  within  the  exception,  I  think  that  they  have  not  that 
effect ;  on  the  contrary,  they  rather  show  that  this  is  a 
stronger  case  to  entitle  the  Plaintiff  to  his  costs,  on 
the  ground  that  the  Defendant,  after  having  had  every 
reasonable  inquiry  made  into  the  subject  of  the  objeo- 
tions  which  had  been  raised  to  the  title,  still  thought 
fit  to  decline  to  complete  the  purchase,  and  to  require 
further  inquiry.  He  has  had  that  further  inquiry,  and 
I  think  that  must  be  at  his  own  expense. 


1851. 


The  next  point  is  as  regards  the  interest.  The  con- 
tract was  to  be  completed  on  the  25th  December^  and  the 
result  of  the  judgment  is  that  it  ought  to  have  been  so 
completed.  The  purchaser  having  retained  his  money, 
must  pay  interest  after  the  rate  usually  allowed  by  the 
Ck>urt,  from  the  time  at  which  the  money  ought  to 
have  been  handed  over  to  the  vendor.  I  do  not  learn 
that  there  was  ever  any  proposition  for  investment, 
nor  have  I  judicial  means  of  knowing  in  what  way 
the  money  was  disposed  of.  It  might  have  been  invested, 
and  it  ought  to  have  been  employed  so  as  to  protect  the 
purchaser,  if  he  thought  it  was  his  interest  to  protect  it 
from  the  loss  by  the  payment  of  interest ;  that  was  his 
business  with  which  the  vendor  had  nothing  to  do.  I 
think,  therefore,  that  there  is  no  objection  to  the  decree 
as  it  was  pronounced  by  the  Vice-Chancellor  Knight 
Bruce,  and  that  the  appeal  must  be  dismissed  with 
costs. 
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^'''''^^'  PRICE  r.   GRIFFITH. 

Before  The 
Lords  Jus-    rilHIS  was  a  specific  performance  suit  instituted  by 

TICES.  i        ,  .  ^  J 

One  of  two  ^"®  assignee  of  the  benefit  of  an  agreement  entered 

tenants  in         into  between  two  of  the  Defendants. 

common  in 

fee  of  lands 

containing?  The  Defendant   Thomas  D'lgby  Aubrey  Griffith  and 

and  iron  en-  ^^  ^^^^  Mary  Jenkins  were  seised  in  fee  as  tenants  in 
tered  into  a  common  of  lands  at  Llettai  Brongie  and  Gelli  Eblig  in 
for  a  lease  of     Glamorganshire^  containing  seams  of  coal  and  ironstone. 

minerals,  and    In  1843,  David  Rees,  another  of  the  Defendants,  en- 
wrote  a  letter  .  ^^  »  #. 
stating  his        tered  mto  a  negotiation  with  the  Defendant  Griffith  for 

wilhngness  ^  j^^^^  ^.j^^  terms  of  which  were  in  question.  In  the 
to  grant  a  ^ 

lease  on  the      course  of  this  negotiation  the  Defendant  Griffith  wrote 

pYner  referred  ^  *'^®  Defendant  Rees  a  letter  as  follows  : — 
to  in  the  let- 
ter.   There  u  ^g  ^^  ^^  ^q^]  ^^.  Llettai-bronqie.  I  beff  to  say  that  I 
were  two  pa-  ^  ^  ^r    ->         o  j 

pers,  each  of    am  still  of  the  same  mind  as  to  the  letting,  and  to  you 

!lo!!i«f?o«™^  as  the  lessee  on  the  terms  we  advanced,  and  which  we 
respects  an-  ' 

swered  the  both  coincided  in,  which  terms  are  stated  on  the  agree- 
the  letter.  One  °i®^^  ^^  M^.  Cuthbertsons  hands ;  and  the  term  to  com- 

of  these  pur-     mence  from  May  next." 

ported  to  be 

terms  for 

letting  and  The  Plaintiff  alleged  that  the  agreement  referred  to 

*•  4-T."  umier    ^^  ^^^^  letter  was  a  document  in  the  following  terms  : — 

the  lands  in 

question,  but  u  Iq^j^  proposed  by  Mr.  David  Rees  for  letting  and 

contamed  no  *•      *^             "^                                                     ° 

more  definite  taking  of  coals,  &c.  at  Llettai-brongie  and  Gelli  Eblig, 

description  t 

of  the  mine  hesaoT% 

rals  which  were  the  subject  of  it.  In  a  suit  by  the  proposed  lessee  for  specific  per- 
formance  as  to  the  moiety  belonging  to  the  tenant  in  common  who  had  written  the 
letter,  held, 

1.  That  the  paper  to  which  the  letter  referred  was  not  sufficiently  identified. 

2.  That  even  if,  as  the  Plaintiff  contended,  it  was  shown  to  be  the  above  paper, 
its  terms  were  too  indefinite  to  be  capable  of  being  enforced  specifically. 

3.  That  the  contract  being  for  a  lease  of  the  entirety,  and  the  Defendant  not 
having  been  shown  to  have  made  any  misrepresentation  as  to  his  title  or  otherwise, 
it  could  not  be  enforced  against  him  as  to  one  moiety  only. 
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Lessors  to  grant  term  of  ninety-nine  years.  Term  to 
commence  from  1st  May  1843.  If  worked  as  a  country 
colliery,  without  a  road,  rent  to  be  20/.  per  annum.  If  used 
for  exportation  or  manufactories,  or,  if  sold  to  manufac- 
tories, rent  to  be  100/.  per  annum,  with  stated  royalty. 
Royalty  to  be  6d.  per  ton  on  all  minerals.  If  minerals 
from  other  lands  than  the  said  farms  be  carried  over  the 
said  farms,  rent  to  be  100/.  per  annum,  whether  the 
minerals  on  the  said  farms  be  worked  or  not. 
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**^  Lessors  to  grant  all  right  of  waters  appurtenant  to 
the  said  farms,  and  not  being  to  the  detriment  of  the 
said  farms,  to  the  lessees  as  far  as  lessors^  right  extend. 

*^  Lessors  to  have  the  power  of  discontinuing  said  lease 
by  twelve  months'  notice,  such  notice  to  commence  and 
be  given  on  the  1st  day  of  some  May  ensuing.  Rents 
to  be  paid  every  three  months,  by  even  and  equal 
quarterly  payments. 

'^  The  road  for  the  working  and  conveyance  of  the  said 
minerals,  or  minerals  on  other  lands  as  before  mentioned, 
to  be  completed  within  the  period  of  three  years  com- 
mencing from  the  date  of  these  presents ;  and  if  the 
said  road  be  not  completed  within  that  space  of  time 
that  nevertheless  the  said  rent  of  100/.  be  paid. 

*^  That  lessees  shall  supply  lessors  and  all  tenants  of 
lessors  on  the  site  of  working  with  coal,  for  their  pur- 
poses, and  the  purposes  of  the  land  they  shall  hold  of 
the  said  lessors,  free  of  all  expense,  save  and  except  the 
expense  of  working  the  said  coal. 


^'  That  lessees  shall  pay  lessors  after  the  rate  of  ten 
years'  rent,  valued  upon  the  clear  land  of  the  said  farms, 
for  all  land  they  shall  use  in  making  the  said  road  from 

Vol.  I.  G  d.  m.  g.      and 
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1851.        and  at  the  time  of  the  commencing  of  the  said  road ;  and 

Pricb        ^^^^  ^^^  lessors  shall  for  the  purpose  of  making  such 

o.  estimate  produce  a  plan,  pointing  out  the  line  of  road 

they  the  said  lessees  intend  making  over  the  said  land, 

previous  to  the  commencement  thereof. 

'^  That  lessees  shall  pay  lessors  for  all  timber  and  bark 
on  such  timber  they  shall  cut,  fell,  or  destroy,  in  laying 
down  any  roads,  &c.,  at  market  price. 

''  Lessees  to  erect  weighing  machine,  and  lessors  to  be 
at  liberty  to  examine  books  to  ascertain  quantity  worked.** 

The  Plaintiff,  Sir  Robert  Price^  insisted  that  these 
documents  constituted  an  agreement,  to  the  benefit  of 
which  lie  claimed  to  be  entitled  under  the  Defendant 
David  ReeSy  and  he  instituted  the  present  suit  to  enforce 
a  specific  performance  against  Miss  Jenkins  as  well  as 
against  Mr.  Griffith,  or,  in  the  alternative,  against  the 
latter  as  to  his  moiety.  The  bill  had  been  dismissed  by 
consent  as  against  Miss  Jenkins,  the  Plaintiff  being 
unable  to  prove  her  concurrence  in  the  proposal. 

The  Defendant  Griffith^  by  his  answer,  stated  in  effect 
(among  other  things)  that  the  document  referred  to  was 
not  that  above  set  out,  but  another ;  and  that  the  nego- 
tiation never  arrived  at  the  point  of  becoming  a  definite 
agreement. 

The  case  was  heard  before  Vice-Chancellor  Wigram^ 
who  dismissed  the  bill  with  costs ;  and  it  now  came  on 
to  be  heard  upon  an  appeal  from  this  decision. 

Mr.  Rolt  and  Mr.  Hislop  Clarkcj  for  the  Appellant. 

The  whole  of  the  evidence  shows  that  the  document  to 

which 
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which  the  letter  marked  C  allades  must  be  one  of  two, 
either  that  marked  A  or  another  exhibit  marked  Z. 
Now  the  contents  of  the  latter  show  upon  the  face  of 
them  that  it  is  not  the  one  referred  to.  The  terms  of 
the  agreement  are  sufficiently  definite  and  precise  when 
explained  by  the  evidence  of  skilled  persons. 

If  the  Defendant  Chriffiih  was  right  in  his  contention 
that  there  was  no  agreement,  he  ought  not  to  have 
raised  so  many  other  points,  and  should  not  have  been 
allowed  all  his  costs. 

They  cited  Nelthorpe  v.  Holgate  (a)  and  Mortlock  v. 
BuUer  (b). 

Mr.  Malins  and  Mr.  J.  H.  Palmer^  for  the  Respond- 
ent, were  not  called  upon. 

The  Lord  Justiob  Knioht  Bruce. 

The  first  question  is  whether  the  documents  A  and  C 
taken  together,  constitute  a  perfect  agreement  capable 
of  being  enforced  by  a  decree  for  specific  performance. 
To  the  aflirmative  of  that  proposition  there  are  several 
objections.  In  the  first  place,  I  am  not  satisfied,  speak- 
ing for  myself  alone,  that  the  subject-matter  of  the 
contract  is  sufficiently  stated.  I  am  not  satisfied  what 
was  intended  by  the  term  "  coals,  &c.'*  What  did  this 
^'  &c.''  include !  In  the  next  place,  I  am  not  satisfied 
that  the  other  terms  of  the  alleged  agreement  are 
completely  intelligible,  or  such  as  can  be  carried  into 
execution. 
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But,  assuming  that  the  papers  A  and  C  comprise 
all  necessary  for  constituting  a  binding  contract,  the 
question  remains  whether  they  have   been  shown   to 

have 
(a)  1  ColL  203.  (b)  10  Ves,  292. 

G2 
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have  been  acceded  to,  inasmuch  as  the  paper  A  was 
not  signed,  but  only  proposed  to  David  Rees  as  the  con- 
ditions upon  which  the  coal  mines  were  to  be  let.  The 
Plaintiff  has  endeavoured  to  overcome  the  difficulty  aris- 
ing from  the  absence  of  a  signed  agreement  by  producing 
the  letter  marked  C,  and  he  alleges  that  the  agreement 
referred  to  in  the  letter  was  the  document  marked  A. 
There  were,  however,  two  papers  (A  and  Z)  in  Mr. 
CuthbertsorCs  office,  each  of  which  may,  with  equal 
propriety,  if  with  propriety  at  all,  answer  the  description 
in  that  letter.  It  is,  therefore,  unnecessary  further  to 
investigate  the  meaning  of  the  paper  marked  A,  since 
it  is  not  shown  to  be  the  document  referred  to  as  ^'  the 
agreement  in  Mr.  CuthbertsorCs  hands.^^ 


It  is  also  unnecessary  to  consider  the  question  arising 
under  the  Statute  of  Frauds. 


But  this  is  not  the  whole  case  against  the  Plaintiff. 
The  colliery  belonged  to  two  persons  in  undivided 
moieties.  The  Plaintiff  filed  his  bill  against  them 
both,  alleging  that  the  contract  was  binding  upon 
both ;  *  but  by  an  alternative  prayer,  he  prayed  relief 
against  one,  if  he  should  fail  to  establish  his  claim 
against  the  two.  The  bill  was  afterwards  dismissed 
against  Mary  Jenkins^  leaving  only  the  owner  of  the 
other  share.  But  the  owner  of  the  other  share  never 
meant  to  contract  for  one  share  alone.  If  he  intended 
to  contract  at  all,  he  intended  to  contract  for  a  lease 
of  the  whole  colliery.  Cases  may  be  conceived  where 
a  person,  who  has  contracted  to  convey  more  than  it 
is  in  his  power  to  convey,  ought  to  be  decreed  to  con- 
vey what  he  can,  either  with  or  without  compensation 
to  the  vendee  for  such  part  of  the  subject-matter  of  the 
contract  as  the  vendor  is  unable  to  convey.  But  a 
lease  of  an  undivided  moiety  of  a  colliery  is  a  very 

different 
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different  thing  from  a  lease  of  a  whole  colliery;  and 
in  this  case  there  is  no  evidence  of  improper  conduct, 
or  misrepresentation,  or  of  the  Defendant  Griffith  hav- 
ing held  himself  out  as  capable  of  contracting  for  the 
whole,  or,  in  fact,  any  other  circumstance  constituting  a 
ground  for  a  decree  as  to  one  undivided  share  alone. 

With  regard  to  costs,  the  Plaintiff  complains  that  a 
Defendant,  who  ought  never  to  have  been  brought  before 
the  Court  at  all,  has  set  up  more  than  one  defence.  But 
there  is  no  reason  here  for  dividing  or  giving  less  than 
the  whole  costs. 

The  Lord  Justice  Lord  Cranworth. 

I  am  of  the  same  opinion.  The  Vice-Chancellor  seems 
to  have  gone  on  the  ground  that  there  was  no  agreement 
capable  of  being  enforced.  The  agreement  relied  on 
is,  in  two  respects,  deficient.  I  am  not  satisfied  what 
that  paper  was  which  was  referred  to  in  the  letter  of 
the  15th  April  1843,  as  ''  the  agreement  in  Mr.  Cuth- 
hertsofCs  hands ; "  and  if  the  document  A  be  that 
paper,  I  am  of  opinion  that  the  terms  of  it  are  too 
ambiguous  for  the  Court  to  carry  into  effect. 


1851. 


The  appeal  must  be  dismissed  with  costs. 
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November  11, 
12,  14,  16, 

and  17.  ATTORNEY-GENERAL  v.  MURDOCH. 

1852. 

January  23.  HPHIS   was    an    appeal   from   the   decision   of  Vice- 
Before  The  Chancellor  Wigraniy  reported  in  the  7th  volume  of 

TICKS.  ^^*  Hare's  Reports,  p.  4:15. 
A  chapel  in 

folded  be-'        ^^^  ^^^^  ^^  ^^^  ^^*^®^  ^^^  ^^®  arguments,  relied  upon, 

tween  the  Re-  suflBciently  appear  from  that  report  and  the  iudmients. 
Btorationand  ''     ^^                              ^                      "^     * 
the  Revolu- 
tion, without  The  Solicitor- General,  Mr.  Little,  and  Mr,  T.  Deere 
any  deed  or  •    -i    i         « 
document  de-  Salmon  supported  the  information, 
claring  the 
purposes  for 
which  it  was  Mr.  Holt,  Mr.  Malins,  and  Mr.  Selwyn^  were  for  the 

but  it  appear-   I^^f'^ndant  Mr.  Murdoch  and  some  other  Defendants. 

ed  that  from  Mr. 

the  founda- 
tion the  services  had  always  been  conducted  in  conformity  with  "  the  Dtfectory," 
by  which  the  mode  of  worship  in  the  Cliurch  of  Scotland  is  re^^lated. 

Held,  that  the  chapel  must  be  treated  as  appropriated  to  the  purposes  of  reli- 
ffious  worship  according  to  that  Directory,  and,  therefore,  according  to  the  Pres- 
byterian form. 

A  minister  of  such  a  chapel  had  been  ordained  by  a  Scotch  Presbytery.  He 
afterwards  became  a  member  of  a  Synod  assembled  in  England,  which  adhered  to 
certain  resolutions  respecting  Church  patronage  in  Scotland.  Subsequently  a 
general  assembly  of  the  Church  of  Scotland  enacted,  that  all  members  of  that 
Synod  who  so  adhered  were  no  longer  members  of,  or  in  communion  with  the 
Church  of  Scotland.  Held,  that  the  minister  was  thereby  deprived  of  his  status 
of  an  ordained  minister  of  the  Scotch,  or  of  any  Presbyterian  Church,  and  became 
disqualified  from  acting  as  the  minister  of  the  chapel,  (independently  of  any 
question,  whether  it  was  necessary  for  him  to  be  a  Scotch  minister  or  licentiate,) 
it  being  an  essential  part  of  the  Presbyterian  system  that  none  but  ordained 
ministers  or  licentiates  should  perform  divine  service. 

Semble,  per  Lord  Justice  Knight  Bruce,  that  with  respect  to  a  question  of  pro- 
perty it  is  competent  for  a  congregation  of  Dissenters,  acting  unanimously  and  with 
the  concurrence  (where  they  have  trustees)  of  their  trustees,  to  introduce  effec- 
tually into  their  system  and  constitute  new  regulations,  not  in  contravention  of 
any  deed  of  trust,  and  not  opposed  in  principle  to  the  original  constitution ;  and 
that  it  is  competent  for  such  a  congregation  in  England  to  resolve  effectually 
though  not  irrevocably,  that  every  future  minister  shall  be  a  person  in  commu- 
nion with  the  Established  Church  of  Scotland. 

The  effect  of  usage  as  evidence  of  the  trusts,  on  which  a  Dissenters'  place  of  wor- 
ship is  held,  varies  greatly  in  different  circumstances,  and,  the  Court  differing  in 
opinion  upon  the  evidence  whether  it  was  a  necessary  qualification  for  a  minister  of  a 
particular  chapel  to  be  a  minister  or  licentiate  of  the  Church  of  Scotland,  the  decree 
of  the  Court  below,  declaring  that  qualification  to  be  necessary,  was  affirmed,  as 
well  as  other  portions  of  the  decree  with  which  both  members  of  the  Court  agreed. 
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Mr.  Lewin  for  other  Defendants.  1851. 


The  Lord  Justice  Knight  Bruce. 

The  controversy  in  this  suit  (a  cause  by  information  and 
bill)  concerns  the  trusts  upon  which  a  small  landed  pro- 
perty at  Berwick-upon-Tweedy  on  part  of  which  stands  a 
building  called  the  Low  Meeting  House,  or  now  (as  it 
seems)  more  generally,  Hyde  Hill  Chapel,  is  held.     It  is 
and  has  for  many  years  been  a  place  of  worship  for  Protest- 
ant Dissenters :  that  is,  as  the  Relators  and  Plaintiils 
say,  for  Protestant  Dissenters  of  a  particular  class  and 
description,  not  Protestant  Dissenters  generally — ^a  limi- 
tation of  the  term  which  (as  I  understand)  the  Counsel  for 
the  Appellants,  who  are  three  of  the  Defendants  in  the 
cause,  do  not  concede  or  admit.     But  that  it  has  always 
been,  and  ought  to  continue  to  be  used  as  a  place  of 
worship  for  Protestant  Dissenters  in  some  sense,  and 
that,  of  this  place  of  worship  and  its  congregation,  there 
ought  to  be  a  settled  minister  having  the  right,  while 
duly  retaining  that  office,  and  willing  and  able  for  the 
purpose,  to  perform  its  functions,  are  propositions  common 
to  the  disputants,  and  to  be  taken  for  granted ;  as  like- 
wise is  the  proposition  that  the  term  ^'  Protestant  Dis- 
senters^^ must  in  the  cause  be  understood  as  a  term  used 
in  England  concerning  the  congregation  of  a  place  of 
worship  situate  in  England. 

The  main  or  perhaps  substantially  the  sole  question  is,  as 
to  the  fitness  and  qualification  for  the  particular  ministerial 
office  that  has  been  mentioned  of  the  gentleman  who  at  the 
time  of  the  commencement  of  this  suit  filled  it,  namely, 
the  Appellant  Mr.  Murdoch^  and  as  to  the  fitness  of  the 
two  other  Appellants,  who  are  two  of  the  trustees  of  the 
property  for  the  purposes  to  which  it  is  applicable,  to 
continue  in  the  trusteeshtp.  But  there  is  substantially, 
I  think,  no  difierence  between  the  cases  of  the  Appel- 
lants. 


Att.-Gbn. 
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Murdoch. 
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1851.  lants.     For  if  Mr.  Murdoch  ought  not  to  continue  to  be 

A^^^CT^  the  minister,  it  seems  to  me  plain  enough  that,  entertain- 

V.  ing  the  same  views  and  associated  and  acting  together  as 


Murdoch. 


to  everything  material  in  this  litigation,  the  three  ought 
alike  to  be  removed  or  retire.  And  if  Mr.  Murdoch 
ought  to  be  allowed  to  continue  as  the  minister,  there  is 
no  case  against  either  of  the  other  Appellants.  The 
chief  or  sole  contention  of  the  Relators  and  Plaintiflb 
(the  principal  Respondents  in  this  appeal)  may,  with 
sufficient  accuracy  for  every  present  purpose,  be  stated 
thus : — They  may  be  considered  as  insisting,  first,  that  it 
is  absolutely  necessary  to  a  due  administration  of  the 
trusts  by  which  the  property  is  bound,  that  the  minister 
on  the  foundation  should  be,  when  appointed,  and  should, 
while  its  minister  continue  to  be,  in  communion  with 
the  Established  Church  of  Scotland^ — should,  when  ap- 
pointed, be  or  have  been  a  licentiate  of  the  Established 
Church  of  Scotland^  and  should,  while  the  minister  on 
the  foundation,  be  and  continue  a  minister  of  the 
Established  Church  of  Scotland. 

They  insist,  in  the  second  place,  that  Mr.  Murdoch 
(with  whom  the  other  Appellants  make  common  cause), 
though  when  he  became  the  minister  on  the  foundation, 
and  for  some  years  afterwards,  he  had  those  qualifications, 
did  subsequently  and  before  the  institution  of  this  suit, 
avow  and  pursue  opinions  and  a  line  of  conduct  disquali- 
fying him  as  a  minister  of  the  Established  Church  of 
Scotland^  and  cease  not  alone  to  be  a  minister  of  that 
Church,  but  also  to  be  in  communion  with  her. 

Each  of  these  propositions  is  combated  by  the  Appel- 
lants, who  insist  that  Mr.  Murdoch  is  a  proper  and  fit 
person  to  be  and  continue  the  minister  upon  this  founda- 
tion, that  he  was  so  when  first  elected  and  placed  upon  it, 
and  that  he  has  ever  since  continued  to  be  so.     Such  is 

the 
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the  main  or  sole  issue,  or  such  the  main  or  sole  issues        1851. 

before  us  for  determination,  and  that  determination  must     .^""^XT^ 

Att.-Gbn. 

depend  (for  the  controversy,  if  not  merely  of  fact,  is  more  v. 

of  fact  than  of  law,)  on  the  evidence,  the  admissible    Murdoch. 
evidence,  before  the  Court ;  especially  as  it  has  been  stated 
by  the  Counsel  on  each  side,  that  they  believe  the  case 
as  it  stands  to  contain  all  the  evidence  capable  of  being 
usefully  brought  forward. 

Now,  though  it  will  I  think  be  convenient  to  deal  with 
the  second  proposition  of  the  Relators  and  Plaintiflb  first, 
it  may  be  as  well  previously  to  notice  the  earliest  entry 
in  one  of  the  two  only  books  belonging  or  relating  to  this 
Meeting  House,  which  have,  so  far  as  I  am  aware,  been 
produced,  a  book,  namely,  in  the  nature  of  a  kirk  ses- 
sion record,  or  kirk  session  book.  That  entry  shows  the 
manner  in  which  Mr.  MurdocKs  election  and  appoint- 
ment took  place,  and  is  thus: — 

'*  Session  Record  of  Hyde  Hill  Chapel,  Berwick-upan- 
Tweed,  in  connection  vnth  the  Church  of  Scothmd. 

"  1836. — At  a  meeting  of  the  congregation  of  Hyde 
Hill  Chapel,  formerly  known  by  the  name  of  the  Low 
Meeting,  the  congregation  proceeded  to  elect  a  pastor 
from  among  four  candidates  who  had  preached  on  trial, 
viz.,  the  Rev.  Alexander  Murdoch^  Rev.  Robert  Broom- 
field,  Rev.  Alexander Rennison^  and  the  I^qv,  William  M, 
Thompson^  when  the  Rev.  Alexander  Murdoch^  assistant 
to  the  Rev.  James  Melville  Macculloch,  of  Kelso,  was 
chosen  by  a  majority  of  eighty-seven  votes.'*'' 

"  1836.— A  call  signed  by  the  Elders  and  Trustees 
and  seat-holders  was  given  to  the  Rev.  Alexander  Mur- 
doch, and  an  application  made  to  the  Presbytery  of  Kelso 
praying  that  reverend  body  to  take  him  on  trial  for 
ordination,  to  which  they  readily  acceded." 

"At 


Murdoch. 
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1851.  *^  At  a  meeting  of  Trustees  on  the  12th  day  of  June 

a^^Z^^qT^      1836,  a  deputation  from  the  congregation,  consisting  of 
V,  Messrs.  William  Wilson,  William  Smithy  and   William 

Rutherford^  Elders  and  Trustees,  and  Mr.  Robert  Mar* 
shall^  Trustee,  was  appointed,  who  attended  the  meeting 
of  the  Presbytery  upon  Tuesday,  the  14th  day  o{  June, 
which  day  the  Rev.  Alexander  Murdoch  was  ordained  to 
the  pastoral  office  on  that  occasion^  as  also  on  Thursday^ 
the  16th  day  of  June^  when  the  Rev.  Alexander  Mur- 
doch was  inducted,  the  Rev.  James  Thompson  of  Ednam, 
Moderator  of  the  Presbytery  of  Kelso,  presided." — **  On 
Sabbath,  the  19th  day  o{  June,  the  Rev.  James  Melville 
Macculloch  preached  on  the  forenoon,  and  introduced 
their  pastor  to  his  flock." 

I  may  also  at  the  same  time  observe,  that,  with  respect 
to  the  same  transaction,  the  other  of  the  two  books  has 
these  entries : — 

"  Low  Meeting,  5th  May  1836. 

*'  The  Committee  having  met  agreeable  to  the  resolu- 
tions of  the  2nd  inst.  proceeded  with  the  election,  when 
the  numbers  were  as  follows,  viz. : — 

Mr.  Murdoch     .         .         .         .146 
Mr.  Rennison         ...  86 

Mr.  Thompson    ....       64 
Mr.  Broomfield      ...  26 

310 


^'  The  Chairman  having  announced  the  above  to  the 
meeting,  informed  them  that  the  election  lay  between 
Mr.  Murdoch  and  Mr.  Rennison,  and  would  take  place 
on  Monday  1st  at  four  o^clock,  and  close  at  eight 
o^clock." 

"  Low 
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(« 


Low  Meeting,  9th  May  1836.  1851. 

"  Agreeable  to  the  above,  the  election  was  proceeded    Att.-Gbn. 
with  this  evening,  when  the  numbers  were,  for  Mcmoch 

Mr.  Murdoch     .         .         .201 
Mr.  JRennison  .         .         114 


87  majority  for 
Mr.  Murdoch^  who  was  declared  pastor  of  this  congre- 
gation. 

'  "ilfayl836. 

"  The  call  to  the  Rev.  A.  Murdoch,  with  a  letter  to 
the  Presbytery  of  Kelso^  praying  them  to  sustain  the 
same,  and  requesting  ordination,  was  transmitted  to  the 
Moderator  (Rev.  Mr.  Thompson^  Ednam).'''' 

''Junebth,  1836. 
*'  At  a  meeting  of  Trustees  and  Elders,  it  was  resolved 
that  the  members  of  Chirnside  Presbytery,  with  the 
clergymen  of  Berwick  and  Tweedmouth,  be  invited  to  dine 
at  the  Hen  and  Chickens  Inn  on  Thursday ^  the  16th,  the 
day  of  Mr.  MurdocKs  induction.'*'* 

"•/ttnel2th,  1836. 

"  At  a  meeting  of  Trustees  and  Elders.  It  was  stated 
that  a  deputation  ought  to  be  sent  to  Kelso^  to  attend 
the  ordination  of  Mr.  Murdoch. — (Copy.)^ 

'^  Resolved  unanimously  that  a  deputation  be  appointed 
to  attend  the  meeting  of  Presbytery  to  be  held  at  Kelso 
on  Tuesday  next,  1  ith  June^  for  the  purpose  of  ordain- 
ing the  Rev.  Alexander  Murdoch^  preparatory  to  his 
being  inducted  their  minister.  That  the  deputation  con- 
sist of  Messrs.  Robert  Marshall,  William  Wilson,  WiU 
Uam  Smithy  and  William  Rutherford^  and  that  they  be 
required  to  present  the  grateful  thanks  of  this  meeting 

to 
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1851 .        to  the  reverend  the  Moderator  and  other  members  of  the 
j^^^^^^^Q^      Presbytery  for  their  kind  attention  in  holding  their  meet- 
V.  ing  the  earliest  possible  for  the  occasion. 

"(Signed)    J.  M.  Dickson,  Chairman.'* 

And  the  books  of  proceedings  of  the  Presbytery  of 
Keko  in  Scotland^  under  the  date  of  the  1st  June  1836, 
contain  the  following  memorandums  : — 

''Kelso,  June  1st,  1836. 

"  The  Presbytery  convened  pro  re  nat&j  and  was  con- 
stituted, &c.  The  Moderator  stated  that  he  had  called 
this  meeting  for  the  purpose  of  taking  steps  towards  the 
ordination  of  Mr.  Alexander  Murdoch^  preacher  of  the 
Gospel,  in  the  view  of  his  entering  on  the  pastoral  charge 
of  the  Low  Meeting  at  JBerwick-upon-  Tweed,  in  con- 
sequence of  an  application  transmitted  to  him  in  the 
name  of  the  Congregation  and  Elders  of  the  said  meet- 
ing, together  with  a  call  from  the  same,  numerously 
signed,  which  documents  the  Moderator  produced  and 
read. 

"  The  Moderator's  conduct  in  calling  the  meeting  was 
unanimously  approved  of  by  the  Presbjrtery. 

''  There  was  produced  and  read  a  letter  of  acceptance 
from  Mr.  Murdoch,  and  a  certificate  from  BaiUie  Mainj 
bearing  that  he  had  qualified  to  government  in  terms  of 
law.  The  Presbytery  ordered  said  papers  to  be  kept  in 
reientis. 

"  Thereupon,  the  Presbytery  being  satisfied  with  the 
documents  laid  on  the  table,  resolved  to  take  steps  to- 
wards the  ordination  of  Mr.  Murdoch  to  the  aforesaid 
charge,  and  prescribed  to  him  the  following  homily : — 
Matt.  v.  8 ;  Lect.  Matt.  xvii.  1,  9  ;    Exegesis,  Num 

JDeus 
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Deus  ex  purd  misericardid  absque  satisfactione  nos  jus-        1851. 
tifieat ;  Exercise  and  addition,  1  Peter,  ch.  i.  19,  20,    /^"""^q^ 
21 ;  Sermon,  Hebrew  xii.  3.     Mr.  Murdoch  was  also  v, 

appointed  to  translate  the  1st  Psalm  in  Hebrew,  and 
the  Greek  New  Testament  ad  aperturam  libri,  and  to 
be  examined  in  Systematic  Theology,  and  on  the  Six- 
teenth Century  of  Ecclesiastical  History. 

"  The  Presbytery  thereafter  proceeded  to  take  Mr. 
MurdocVs  trials  in  Oreek,  Hebrew,  Theology,  and  Ec- 
clesiastical History,  as  prescribed ;  and  Mr.  Murdoch 
haying  been  removed,  the  Presbytery  unanimously  sus- 
tained the  same ;  he  was  called  in,  and  the  judgment  of 
the  Presbytery  intimated  to  him  by  the  Moderator. 

•*  The  Presbytery  agreed  to  adjourn  to  one  o'clock, 
and  the  sederunt  dosed  with  prayer." 


''  Kelso,  June  1st,  1836. 

^*  The  Presbytery  met  agreeably  to  adjournment,  and 
was  constituted,  &c.- 

*'  The  Presbytery  proceeded  to  hear  Mr.  MurdocVs 
exegesis  and  exercise  and  addition,  which  they  unani- 
mously sustained  as  part  of  his  trials. 

*^  The  Presbytery  then  agreed  to  adjourn  this  meeting 
to  the  14th  current,  at  eleven  o'clock  forenoon,  and  in- 
structed the  clerk  to  intimate  the  same  to  absent  mem- 
bers.   The  sederunt  closed  with  prayer." 

"  KeUo,  June  14th,  1836. 
"  The  Presbytery  met,  &c. 

"  The  Presbytery  proceeded  to  take  Mr.  Murdoch's 
remaining  trials.    He  read  a  homily  and  lecture  on  the 

subject 
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1851 .        subject  prescribed,  both  which  documents  were  sustained 
Att.-Gbn.     ^y  ^^^  Presbytery ;  and  Mr.  Murdoch  being  called,  the 
V.  same  was  intimated  to  him  by  the  Moderator.     The 

Presbytery  then  heard  Mr.  Murdoch's  popular  sermon  ; 
and  he  being  removed,  they  proceeded  to  take  a  con- 
joint view  of  all  his  triak,  which  were  unanimously  sus- 
tained, and  the  same  intimated  to  him  by  the  said  Mo- 
derator. He  was  then  asked  judicially  whether  he  was 
willing  to  sign  the  confession  of  faith  when  required,  and 
answered  in  the  affirmative.  There  was  produced  and 
read  a  mandate  from  the  Trustees  and  Elders  of  the 
Low  Meeting  at  Berwick  to  wait  upon  the  Presbytery, 
as  a  deputation  to  express  to  them  their  thanks  for  the 
promptitude  with  which  the  Presbytery  had  taken  the 
necessary  steps  towards  the  settlement  of  their  minister. 
The  Presbytery  then  appointed  their  Moderator  to  pre- 
side at  the  ordination  of  Mr.  Murdoch,  to  take  place 
this  day,  in  the  church  of  Kelsoy  and  public  worship  to 
begin  at  one  o'clock.  Whereupon  the  Presbytery,  with 
Mr.  Sym^  one  of  the  ministers  of  Edinburgh^  proceeded 
to  church,  and,  after  sermon  by  the  Moderator  on  2 
Thes.  chap.  i.  verse  2,  middle  clause,  in  words,  *  And 
fulfil  the  good  pleasure  of  his  goodness,'  the  Presbytery, 
with  the  Correspondent,  did  solemnly  ordain  Mr.  Mur^ 
doch  to  the  office  of  the  ministry,  and  there  gave  him 
the  right  hand  of  fellowship.*' 

Nor  will  it  perhaps  be  superfluous  here  to  mention  the 
Oeneral  Assembly's  Act  of  31st  May  1813,  respecting 
the  licensing  of  probationers,  and  its  Act  concerning  pro- 
bationers of  22nd  May  1711,  especially  the  formula  (a). 

These  documents  lead  by  themselves,  perhaps,  neces- 
sarily to  the  inference  that  it  was  in  the  character  of  a 

person 

(a)  See  2  De  Gex  ^  Smale,  176. 
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person  in  communion  and  in  connection  with  the  Esta-        1851. 
blished  Church  of  Scotland — in  the  character  of  a  per-    j^^^JI^Gbn 
son  qualified    by  doctrine,   opinions,  and   conduct  to    ^^    t?. 
be  one  of  her  ministers — that  Mr.  Murdoch  was  elected 
to  be  the  minister  upon  this  foundation,  and  that  he  be- 
came so  in  the  character  of  an  actual  minister  of  the 
Established  Church  of  Scotland 

He  seems  to  have  continued,  outwardly  and  apparently 
at  least,  and  perhaps  sincerely,  to  be  in  the  same  com- 
munion and  connection,  and  at  peace  and  in  harmony, 
with  the  Established  Church  of  Scotland,  and  to  all  in- 
tents one  of  her  recognised  ministers,  until  the  shhism 
and  disruption,  to  which  I  must  now  refer,  stating  pre- 
liminarily, though  perhaps  superfluously,  that,  in  every 
instance  in  which  I  have  mentioned,  or  shall  mention, 
the  Established  Church  of  Scotland,  I  mean,  of  course, 
that  Church  in  a  Presbyterian  state ;  and  that,  whenever 
I  shall  use  the  word  "  Presbyterianism,*'  or  the  word 
"  Presbyterian,''  their  sense  with  me  is  to  be  taken  as 
Trinitarian,  and  not  Socinian. 

In  the  year  1843  (as  it  is  well  known),  a  great  seces- 
sion from  the  Established  Church  of  Scotland,  which 
had  for  some  time  been  impending,  took  place,  an  occa- 
8ion  upon  which  the  General  Assembly  of  that  Church 
framed  and  promulgated  their  enactment  of  May  1843, 
stated  at  length  with  substantial,  if  not  perfect,  accu- 
racy, in  the  report  by  Mr.  De  Gex  and  Mr.  SmalCy 
of  the  case  of  the  Attorney- General  v.  Munro,  a  case 
not  the  same  exactly  as  the  present,  "wee  diversa 
tamen^''  or  if  diverse,  perhaps  not  widely  so,  nor  perhaps 
without  some  common  points,  though  it  would  probably 
be  hard  and  unjust  to  these  Appellants  to  liken  them,  or 
their  conduct,  to  some  of  the  persons,  or  some  of  the 
conduct,  that  I  had  brought  before  me  there.   It  must,  I 

think, 
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1851.       think,  be  inferred  and  believed  that  of  this  enactment 
Att.-Gkn.    ^^  -^^y  1843,  Mr.  Murdoch  disapproved  thoroughly, 
v.  avowedly,  publicly.     He  attended  and  participated  in 

the  meeting  or  assembly  called  the  Synod  of  the 
Presbyterian  Church  in  England^  which  took  place  at 
Bertoick,  in  Hyde  HiU  Chapel  itself,  in  April  1844,  and 
concurred,  actively  concurred,  in  certain  overtures  car- 
ried unanimously,  adopted  unanimously,  by  that  meeting 
or  assembly,  and,  if  it  was  a  s}mod  (as  it  professed  to  be), 
by  that  synod.  The  carrying  of  those  overtures  became 
immediately  notorious ;  among  their  contents  are  these 
passages : — 

*'  Wherefore,  the  associated  Presbyteries  constituting 
this  Church,  in  synod  assembled,  acting  upon  their  own 
authority,  as  set  down  in  the  premises,  and  possessing 
the  same  right  and  power  now  to  alter,  as  at  the  first  to 
assume  their  present  designation,  hereby  resolve,  de- 
cree, and  declare  that  the  designation  of  this  Church 
shall,  from  this  time  forth,  be  '  The  Presbyterian  Church 
in  England;^  as  also  this  Synod  further  resolves  and 
declares,  that  being  and  continuing  the  same  corporate 
body  it  has  hitherto  been,  unchanged  in  doctrine,  disci- 
pline,  government,  or  mode  of  worship  (in  respect  of  all 
which,  each  member  of  this  Synod  solemnly  adheres  to 
his  ordination  vows,  and  will  continue,  through  grace, 
steadfastly  to  maintain  and  adhere  to  the  same),  the 
Presbyteryian  Church  in  England  wiSL  continue  to  assert 
all  its  lawful  claims,  and  to  maintain  all  its  lawful  pos- 
sessions, rights,  and  privileges,  of  what  sort  soever  they 
be,  as  the  same  have  been  hitherto  claimed  or  possessed 
by  this  Church. 

<^  Second.  That  this  Church  shall,  through  the  grace  of 
Almighty  God,  as  an  independent  branch  of  the  Church 
of  Christ,  and  in  virtue  of  its  own  inherent  powers  of 

self- 
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self-goyemment  and  jurisdiction,  administer  its  religious        1851. 
ordinances,  make  its  own  disciplinary  and  ritual  regula-    x^^^T^ 
tionSy  and  exercise  its  spiritual  jurisdiction^  and,  further,  v, 

maintain  inviolate  all  the  rights,  powers,  and  privileges 
wherewith  Christ  has  invested  it,  in  all  matters,  accord- 
ing to  the  premises. 

*^  Third.  That,  in  all  acts  of  intercourse  with  another 
branch  or  other  branches  of  the  Church  of  Christ,  or  in 
forming  or  maintaining  a  friendly  relation  or  relations 
with  such  branch  or  branches  of  the  Church  of  Christ, 
this  Church  shall  assert,  provide  for,  and  maintain  its 
own  freedom  and  independence  in  all  matters  spiritual, 
according  to  the  premises."^ 

The  next  overture  taken  up  was  the  following  on 
non-intrusion  and  spiritual  independence : — 

"  Manchester,  27th  March,  1844. 
"  Which  day  the  Presbytery  of  Lancashire,   being 
met  and  constituted,  inter  alia  the  Presbytery  unani- 
mously agreed  to  transmit  the  following  overture  to  the 
Synod,  viz. : — 

"  It  is  hereby  humbly  overtured  to  the  very  Reverend 
the  Synod  of  the  Presbyterian  Church  in  England,  by 
the  Reverend  the  Presbytery  of  Lancashire,  to  adopt 
the  following  declarations,  protest,  and  testimony,  or 
other  similar  intention. 

"  The  Synod  of  the  Presbyterian  Church  in  England, 
having  taken  into  their  prayerful  consideration  the  events 
which,  since  their  last  meeting,  have  taken  place  in 
Scotland — events  which  have  issued  in  the  disruption  of 
the  Established  Church  of  that  country,  and  in  the  se- 
cession from  the  pale  of  more  than  a  third  of  her  most 
learned  and  most  godly  ministers,  and  of  a  still  larger 

Vol.  I.  H  d.  m.  g.     proportion 
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1861.       proportion  of  her  elders  and  members, — considering  also 
j^ZT'^^      the  magnitude  of  the  interest  involved,  the  importance 
V.  of  the  principles  contended  for,  and  the  maxims  of  law 

URDOCH.  ^^j  policy  on  which  the  civil  powers  of  the  empire  have 
decided  against  the  claims  and  the  rights  of  that  Church, 
and  the  modes  and  measures  by  which  such  adverse  de- 
cisions were  carried  into  execution — maxims  of  law  and 
policy  which  militate  against  the  rights  and  liberties, 
not  only  of  established  churches,  but  of  all  churches* 
yea,  of  all  individuals  whatever, — and  feeling  the  deepest 
sympathy  with  those  ministers,  who,  for  conscience^  sake, 
have  made  so  glorious  a  sacrifice  of  their  wordly  goods ; 
feeling  also  the  most  reverend  regard  for  the  honour  of 
Jesus  Christ,  the  only  King  and  Head  of  his  Church, 
and  restored,  through  grace,  to  maintain,  in  all  its  integ- 
rity, the  whole  system  of  revealed  truth,  and  the  rights 
and  liberties  of  Christ's  kingdom ;  moved  by  a  prayerful 
consideration  of  the  premises,  the  Synod  of  the  Presby- 
terian Church  in  England  feel  themselves  imperatively 
called  upon,  in  the  sight  of  God  and  the  nations  and 
the  universal  Church,  to  make  and  to  issue  (as  now  also 
they  hereby  do)  the  following  declarations,  protest,  and 
testimony,  that  is  to  say/' 

[The  declarations  were  set  out  in  the  overture,  and 
were  to  the  effect  that  there  was  no  other  head  of  the 
Church  than  Christ ;  that  the  civil  magistrate  might 
not  assume  to  himself  the  administration  of  the  word, 
and  that,  as  necessary  corollaries  from  these  professions, 
no  power  external  to  the  Church  had  a  right  to  rule  in 
the  spiritual  affairs  of  Christ's  kingdom,  or  to  interfere 
with  the  administration  of  the  same  by  those  to  whom 
it  was  committed  by  the  Lord  Jesus.] 

The  overture  continued  thus : — 

"Such 
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*'Such  being  the  fundamental  articles  of  their  faith^        1851. 
the  Synod  of  the  Presbyterian  Church  in  England  pro-     J^*^^7^^ 
test  and  lifl  up  their  testimony  against  the  power  as-  v. 

sumed  by  the  supreme  civil  courts  in  Scotland^  and 
sanctioned  by  the  highest  civil  tribunal  in  the  state,  viz. 
a  power  to  interfere  with  or  deny  the  right  of  church 
officers  to  judge  of  and  decide  upon  the  claims  and  quali- 
fications of  candidates  for  membership  in  the  Church ;  to 
interdict  Church Courtsfrom  electing  their  representatives 
to  the  supreme  Ecclesiastical  Assembly,  and  from  meeting 
together  for  the  administration  of  the  affiiirs  of  Christ's 
kingdom;  to  interdict  Church  Courts  from  exercising 
discipline  upon  delinquent  members,  whether  lay  or 
clerical,  according  to  the  laws  of  Christ  and  his  Church ; 
to  issue  compulsitors,  requiring  Church  Courts,  under 
riril  pains  and  penalties,  to  ordain  (or  what  is  tanta- 
mount to  compulsitors,  to  ordain)  to  the  holy  ministry 
parties  who  were  not  called  nor  found  qualified ;  and  on 
die  other  hand,  to  issue  interdicts  forbidding,  under  civil 
pains  and  penidties.  Church  Courts  to  ordain  and  admit 
to  the  holy  ministry  parties  who  were  called  and  found 
qualified,  according  to  the  laws  of  Christ  and  lus  Church ; 
and,  in  one  word,  to  usurp  a  power  in  sacris^  and  claim 
and  exercise  jurisdiction  in  spiritual  matters :  all  which 
usurpation  of  the  rights  and  prerogatives  of  Christ  and 
his  Church  officers  by  the  civil  powers,  the  Synod  of 
the  Presbyterian  Church  in  England  protest  against 
as  Erastian,  opposed  to  the  declarations  of  the  word  of 
Ood  and  the  standards  of  his  Church,  and  alike  subver- 
sive of  the  fundamental  rights  and  constitutional  liber- 
ties of  Christ^s  kingdom,  and  incompatible  with  the 
legitimate  powers  [and  proper  functions  of  the  civil  ma« 
gistracy,  whether  subordinate  or  supreme.  ^ 

"  We  also,  the  Synod  of  the  Presbyterian  Church  in 
England^  declare  that  it  is  a  fundamental  article  in  the 

H  2  ecclesiastical 
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1851.        ecclesiastical  polity  laid  down  in  the  standards  of  the 
Att^^Gen      Church  of  Scotland,  which  are  pro  tanto  standards  of 
V.  polity  in  this  Church,  that  it  appertaineth  to  the  people, 

and  to  every  several  congregation,  to  select  their  own 
minister  (First  Book  of  Discipline,  chap.  iv.  sect.  2),  or, 
at  the  least,  that  no  man  is  to  be  intruded  into  any  of 
the  offices  of  the  Kirk  contrary  to  the  will  of  the  congre- 
gation to  whom  they  are  appointed  (Second  Book  of 
Discipline,  chap.  iii.  sect.  5) ;  and  consequently,  that 
the  word  of  God,  and,  by  the  constitutional  principles  of 
the  Presbyterian  Church,  every  congregation  hath  an 
efficient  voice,  either  elective  or  concurrent,  in  the  ap- 
pointment of  their  ministers — a  voice,  however,  of  which 
they  have  of  late  years  been  repeatedly  deprived  in  the 
Established  Church  of  Scotland;  wherefore,  the  Synod 
of  the  Presbyterian  Church  in  England^  acting  upon  the 
catholic  and  scriptural  maxim,  that,  when  one  member 
suffers,  all  the  members  should  suffer  with  it,  hereby  pro- 
test and  lift  up  their  testimony  against  such  intrusion  of 
ministers  into  parishes  contrary  to  the  will  of  the  con- 
gregation ;  against  every  attempt  to  deprive  the  people  of 
their  right  by  all  constitutional  means ;  to  object  to  and 
oppose  the  intrusion  of  unacceptable  presentees,  and 
against  every  attempt  to  compel  Church  Courts  to  or- 
dain ministers  to  parishes,  contrary  either  to  their  own 
convictions  of  what  is  right  and  proper,  or  to  the  valid 
objections  of  the  people  to  such  ordination  and  appoint- 
ment, such  being  in  direct  violation  of  the  rights  and 
liberties  conferred  by  Christ  upon  the  ministers  and 
members  of  his  Church. 

**  And  further,  the  Synod  of  the  Presbyterian  Church 
in  England  deeply  deplore  that  the  Church  of  Scotland^ 
as  by  law  established,  should,  either  by  tacit  acquies- 
cence, or  by  overt  act,  have  submitted  to  the  Erastian 
usurpation  of  the  civil  power  in  spiritual  matters,  which 

this 
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this  Synod  cannot  regard  in  any  other  light  than  as  a        1851. 
sinful  confession  and  compromise  of  most  sacred  princi-     ^""^^^7^ 
ciples,  and  a  grievous  dereliction  of  duty  before  God,  v. 

against  which  they  are  bound  to  protest  and  lift  up  a 
testimony ;  and  while  they  protest  against  the  usurpation 
and  deplore  the  submission^  they,  at  the  same  time,  pray 
that  the  God  and  Father  of  our  Lord  and  Saviour  Jesus 
Christ  would  return  and  visit  that  once  noble  vine ;  that 
he  would  pour  upon  the  ministers  and  members  of  the 
Church  of  Scotland^  as  by  law  established,  a  spirit  of  re- 
pentance, prayer,  and  of  supplication,  and  enable  them 
all  to  hear  and  obey  the  voice  of  him  who  is  still  recog- 
nised in  her  standards  as  her  only  king  and  head,  saying, 
in  hb  holy  word,  ^  Remember  therefore  from  whence 
thou  art  fallen,  and  repeat,  and  do  thy  first  works ;  or 
else  I  will  come  unto  thee  quickly,  and  will  remove  thy 
candlestick  out  of  its  place, except  thou  repent,'  Rev.ii.S.'^ 

[The  overture,  after  proceeding  to  express  the  sympar 
thy  of  the  Presbyterian  Church  in  England  with  the 
Free  Church  in  Scotland^  stated  that  the  Synod  of  the 
Presbyterian  Church  in  England  appointed  that  a  copy 
of  that  declaration  and  protest  should  be  presented  to 
the  next  meeting  of  the  General  Assembly  of  the  Free 
Church  of  Scotland  by  a  deputation ;  and  the  record  of 
the  proceeding  continued  by  stating  that  the  overture 
was  unanimously  adopted.] 

Soon  after  these  Berwick  proceedings,  the  General  As- 
sembly of  the  Established  Church  of  Scotland  enacted, 
first,  the  act  of  27th  May  1844,  and  then  that  of  2nd 
June  1845,  both  set  forth  at  length  (and  I  believe  with- 
out material  inaccuracy)  in  the  report  of  the  Attorney- 
General  y.  MunrOy  already  referred  to. 

The  answers  in  the  present  cause  of  the  Appellants 
contain  these  passages : — 

"Say 
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1851.  '^Say  that  though  for  any  practical  purposes  it  was 

v-^-^r-w/      altogether  unnecessary  for  these  Defendants  or  for  any 
V.  persons  connected  with  the  said  Low  Meeting  House  to 

come  to  any  conclusion  on  the  points  in  difference  be- 
tween the  said  Free  Church  and  the  present  Established 
Church  of  Scotland,  yet  these  Defendants  admit  that,  as 
a  matter  of  speculative  opinion  which  could  not  in  any 
way  influence  their  conduct  in  reference  to  the  trusts  of 
the  said  indentures  hereinbefore  and  in  the  said  informa- 
tion and  bill  mentioned,  these  Defendants,  and  as  they 
believe  the  whole  of  the  congregation  of  the  said  Low 
Meeting  House  with  the  exception  of  the  said  PlaintiiEb, 
and  a  very  few  other  persons,  were  and  are  of  opinion 
that  as  to  the  said  points  of  difference  the  said  Free 
Church  were  in  the  right,  and  in  particular  this  Defen- 
dant A.  Murdoch  admits  that  he,  as  a  pastor  of  the  said 
congregation,  entertained  and  expressed  the  same  opinion, 
and  that  he  and  his  congregation  generally  entertained 
and  expressed  sympathy  with  the  members  of  the  said 
Free  Church  in  the  difficulties  in  which  they  were  placed 
by  being  deprived  of  the  establishment;  but  that  this 
Defendant  and  a  large  majority  of  the  congregation  were* 
and  as  these  Defendants  believe  still  are  advocates  of  a 
Church  establishment,  though  they  entirely  disapproved 
of  the  right  of  the  state  or  patron  to  intrude  ministers 
or  pastors  on  congregations  against  the  will  of  the 
people,  and  the  interference  of  the  civil  power  with  the 
Church  in  merely  spiritual  matters. 

''  Say  that  under  the  circumstances  hereinbefore  meiv- 
tioned  a  Synod  called  the  Synod  of  the  said  Presbyterian 
Church  of  England  in  connection  with  the  Church  of 
Scotland^  was  held  on  the  16th  April  1844  at  the  Low 
Meeting  House  in  JBerwick-upon^  Tweed  as  in  the  said  in- 
formation and  bill  mentioned,  and  that  the  said  Presby- 
tery of  Benoick  was  represented  at,  and  such  Presbytery 

did 
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did  form  part  of  the  said  Synod,  but  at  the  meeting  of       1851. 
the  said  Synod  the  connection  of  the  said  Synod  with  the    j^^^^Tq^ 
Chmrch  of  Scotland  as  by  law  established  was  not  deter-  v. 

mined  or  dissolved  as  in  the  said  information  and  bill 
mentioned,  or  any  otherwise  than  as  hereinbefore  is 
mentioned. 


*^  Say  that  under  the  circumstances  hereinbefore  men- 
tioned, such  overture  or  independence  as  in  the  said  infor- 
mation and  bill  mentioned  was  presented  to  and  adopted 
by  the  said  meeting  of  the  said  Synod,  and  such  overture 
was  in  the  words  in  the  said  information  and  bill  mentioned 
and  set  forth  so  far  as  the  same  are  therein  set  forth;  and 
that  the  said  Synod  did  call  for  an  overture  on  the  inde- 
pendence of  the  Church,  and  the  same  was  read  and  pro- 
nounced correct  according  to  the  tenor  or  terms  thereof; 
and  that  at  the  said  meeting  of  the  said  Synod  the 
overture  on  a  declaration  of  principles  on  spiritual  in- 
dependence was  called  for  and  read,  and  the  clerk  having 
qK>ken  in  support  of  the  same  did  move  in  the  terms 
thereof,  and  that  such  motion  having  been  seconded  by 
this  Defendant  A.  Mtardoch  was  carried  unanimously, 
and  that  the  name  of  the  said  Synod  was  imder  the  cir- 
cumstances hereinbefore  mentioned  then  altered  by  the 
said  resolution  of  the  Synod  by  omitting  in  the  title  thereof 
the  words '  in  connection  with  the  Church  of  Scotland^  ^ 

"  Says  that  he  thinks  it  probable,  although  he  has  no 
distinct  recoUection  of  that  particular  fact,  that  he  did 
state  to  the  said  William  Grant  on  the  occasion  of  his 
conversation  with  him  as  aforesaid,  that  he  should 
decline  to  accept  a  presentation  to  a  church  in  Scotland 
if  it  were  offered  to  him,  but  not  to  a  living ;  for  these 
Defendants  say^  that  the  term  living  is  not  used  in  Scot- 
kmd^  but  this  Defendant  A.  Murdoch  for  himself  says,  and 
the  other  Defendants  say,  they  believe  it  to  be  true  that 

this 
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1851.        this  Defendant  A .  Murdoch  has  expressed  his  opinion  that 
i^'^'^^'q^      the  expression  Protestant  Dissenters,  used  in  the  deeds 
V.  relating  to  the  said  Low  Meeting  House,  comprised  Dis- 

senters and  dissenting  ministers  of  every  denomination 
tolerated  by  law,  and  that  the  deeds  did  not  even  restrict 
the  trusts  expressed  in  the  deeds  for  the  benefit  of  Pres- 
byterians; and  that  this  Defendant  A.  Murdoch  also 
stated  that  so  far  as  the  expression  Protestant  Dissen- 
ters was  concerned,  the  congregation  and  their  minis- 
ters might  be  anything  but  Episcopalians,  who  are  not 
Dissenters,  Papists,  who  are  not  Protestants  or  Puseyites, 
who  are  a  composition  of  both  ;  and  that  in  expressing 
such  opinion  this  Defendant  Alexander  Murdoch  stated 
that  he  had  referred  simply  to  the  term  Protestant  Dis- 
senters used  in  the  deeds." 

*'  Say  that  under  the  circumstances  in  their  said 
former  answer  mentioned,  this  Defendant  Alexander 
Murdoch  has  invited  and  permitted  ministers  of  the  said 
Free  Church,  and  of  the  said  Presbyterian  Church  in 
England^  to  officiate,  to  preach,  and  to  administer  the 
sacraments  in  the  said  Low  Meeting  House,  and  that 
Mr.  Robert  Cowe^  Mr.  John  Turnbullj  and  Mr.  George 
Fulton  Knight  in  the  said  information  and  bill  respec- 
tively mentioned,  have  renounced  the  benefits  of  the 
establishment,  but  have  not  as  these  Defendants  believe 
seceded  or  left  the  said  Established  Church  of  Scotland^ 
but  they  have  joined  the  said  Free  Church,  and  that  they 
are  now  ministers  of  the  said  Free  Church,  and  that  all 
of  them  have  since  their  said  alleged  secession  from  the 
said  Established  Church  of  Scotland  been  invited  and  al- 
lowed by  this  Defendant^. ilfurefocA,  but  not  by  any  other 
of  the  Defendants  to  the  said  amended  information  and 
bill,  to  preach  and  to  administer  the  sacraments,  and  to 
join  and  concur  therein  in  the  said  Low  Meeting  House ; 
and  that  the  said  Robert  Cowe  was  formerly  minister  of 

Whiteome^ 
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and  that  the  said  Mr.  John  Tumbull  was        1851. 
formerly  minister  of  JEyemouthf  and  that  the  said  Mr.     a^^^^^TT^ 
George  Fulton  Knight  was  formerly  minister  of  ilfor-  v. 

tUngton^  and  that  such  parishes  are  parishes  in  Scotland. 
Say  that  mider  the  circumstances  in  their  said  former 
answer  mentioned,  it  is  the  fact  that  since  the  said  disrup- 
tion in  1843  not  one  minister  of  the  Established  Church 
of  Seotlandf  except  as  in  their  said  former  answer  is 
mentioned,  has  ever  officiated  in  the  said  Low  Meeting 
House.  Say  that  before  the  said  disruption  such  minis- 
ters did  not  constantly  from  time  to  time,  though  they 
4id  sometimes,  but  when  in  particular  the  Defendants 
cannot  set  forth  as  to  their  belief  or  otherwise,  officiate 
therein.  Say  that  since  the  disruptign  the  said  Free 
Church  have  established  a  Presbytery  called  the  Pres- 
bytery of  Dunse  and  Chimsidej  and  that  churches  and 
chapels  have  since  been  built,  and  that  ministers  have 
been  appointed  to  them  in  connection  with  the  said  Free 
Church ;  and  that  under  the  circumstances  in  their  said 
former  answer  mentioned,  such  ministers  and  this  De- 
fendant A,  Murdoch  have  mutually  officiated  and  preached 
in  their  respective  churches  and  chapels,  and  that  such 
ministers  have  not  constantly  but  occasionally,  and  not 
from  time  to  time,  but  when  in  particular  these  Defend- 
ants do  not  know  and  cannot  set  forth  as  to  their  belief 
or  otherwise,  officiated  and  preached  in  the  said  Low 
Meeting  House,  and  this  Defendant  A,  Murdoch  has 
occasionally,  and  from  time  to  time,  but  when  these 
Defendants  do  not  know  and  cannot  set  forth  as  to  their 
belief  or  otherwise,  officiated  and  preached  in  such 
churches  and  chapels." 

**Say  they  do  not,  nor  do,  nor  does  any  or  one  of 
them  pretend  that  this  Defendant  A.  Murdoch  never  was 
subsequently  to  his  said  ordination  and  induction  into  the 
Said  Meeting  House  a  candidate  for  the  office  of  minis- 
ter 
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1851.       ter  of  a  pariah  church  or  chapel  in  Scotland.    Say  thai 
Att.-Gen.    ^^®  contrary  of  snch  last-mentioned  alleged  pretence  is 
f.  the  truth,  and  that  he  was  in  January  1836  a  candidate 

for  the  Church  of  StroltSf  in  the  said  amended  informar 
tion  and  bill  mentioned,  at  Scholes;  and  that  in  1838, 
and  upwards  of  two  years  after  such  last-mentioned 
ordination  and  induction,  this  Defendant  A.  Murdoch 
was  one  of  twelve  candidates  for  the  first  charge  of  the 
parish  of  Lesmahagow  in  the  Presbytery  of  Lanark  io 
Scotlandy  of  which  the  Duke  of  Hamilton  was  patron ; 
and  that  such  office  was  then  vacant,  and  that  this  De- 
fendant A.  Murdoch  did  officiate  before  the  congregatimi 
of  the  said  parish  as  one  of  such  candidates  in  October  in 
that  year,  and  that  this  Defendant  A.  Murdoch  was  not 
appointed  to  the  charge/' 

^^  Say  that  under  the  circumstances  and  for  the  reasons 
herein  mentioned,  this  Defendant  A  •  Murdoch  does  alto- 
gether deny  all  ecclesiastical  obedience  to  the  said  Churdi 
of  Scotland,  and  that  he  does  insist  that  the  said  Pres- 
bytery of  Berwick  and  the  said  Synod  are  alone  his 
superiors  in  matters  of  Church  discipline,  and  these  De- 
fendants mJEd^e  out  the  same  as  herein  appears.^ 

In  the  evidence,  whether  documentary  or  parol  evi- 
dence, there  is  not  anything  that  I  have  been  able  to  dis^ 
cover  leading  or  tending  to  a  conclusion  different,  as  con- 
cerning this  part  of  the  case,  from  that  to  which,  in  my 
opinion,  the  documents  and  circumstances  that  I  have 
stated  tend  and  lead, — a  conclusion,  namely,  against  the 
Appellants. 

It  must  necessarily,  I  think,  on  the  materials  before 
the  Court,  be  taken  that,  before  and  at  the  tim#  of  the 
institution  of  this  suit,  which  was  commenced  in  the  year 
1846,  Mr,  ilftir<2acA  had  ceased  to  be  and  no  longer  v?a8  a 

minister 
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minister  of  the  Established  Church  of  Scotland^ — ^had        1851. 
ceased  to  be  and  no  longer  was  qualified  to  be  a  minister     ^^'^^'7^ 
of  that  Church, — ^had  ceased  to  be  and  no  longer  was  in  v. 

communion  with  her.  But  then  comes  to  be  considered  Murdoch. 
the  proposition  of  the  materiality  of  that  state  of  things, 
the  proposition  affirmed  by  the  Relators  and  Plaintifi 
and  denied  by  the  Appellants,  that  by  ceasing  to  be  a 
minister  of  the  Established  Church  of  Scotland,  by  ceas- 
ing to  be  in  connection  with  that  Church,  by  ceasing  to 
be  in  communion  with  her,  Mr.  Murdoch  became  dis- 
qualified and  unfit  to  continue  or  be  the  minister  upon 
the  foundation  in  question. 

This  point,  depending  on  the  evidence  in  the  suit,  conr 
sidered  with  a  due  regard  to  the  nature  of  the  plead- 
ings, is  certainly,  I  think,  not  concluded  by  the  deeds  of 
1717, 1719, 1734,  and  1766,  or  any  one  or  more  of  them, 
or  any  later  deed ;  for  I  am  clearly  of  opinion  that  neither 
the  Appellants'  contention  nor  the  Respondents*  conten- 
tion is  inconsistent  with  the  language  of  any  one  of  those 
instruments. 

The  litigants  on  each  side  say  that  the  congregation  in 
question  is  a  congregation  of  "  Protestant  Dissenters," 
and  so  has  always  been ;  and  assert  therefore  that  Master 
John  Turner's  congregation  was  a  congregation  of  Protest- 
ant Dissenters.  The  Appellants  and  Respondents  difier, 
H  may  be,  as  to  the  meaning  of  the  term.  But  that  difle^ 
ence  does  not  necessarily  involve,  does  not  necessarily 
imply,  a  contradiction  of  any  one  of  the  deeds  on  either 
side. 

The  affirmation  or  the  denial  that  the  minister  on  this 
foundation  must  needs  be  in  connection  or  communion 
with  the  Established  Church  of  Scotland^  or  must  needs 
be  a  minister  of  that  Church,  may  well  be  maintained  by 

persons 
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1861.       persons  submitting  to  be  bound  by  every  word  of  each  of 
A^;^.     the  deeds. 

V, 

UBDOCH.  j^  ^^y  ^j^^^  YyQ  right  to  refer  to  some  portions  of  the 
doctrine  stated  by  Lord  JEldon  in  the  case  of  the  Attor^ 
ney- General  v.  Pearson,  where  he  is  found  thus  express^ 
ing  himself: — 

**  But  there  is  another  view  in  which  the  case  should 
be  considered,  and  it  is  this, — that  where  an  institution 
exists  for  the  purpose  of  religious  worship,  and  it  cannot 
be  discovered  from  the  deed  declaring  the  trust  what  form 
or  species  of  religious  worship  was  intended,  the  Court 
can  find  no  other  means  of  deciding  the  question  than 
through  the  medium  of  an  inquiry  into  what  has  been  the 
usage  of  the  congregation  in  respect  of  it ;  and  if  the 
usage  turns  out  upon  inquiry  to  be  such  as  can  be  sup- 
ported, I  take  it  to  be  the  duty  of  the  Court  to  adminich 
ter  the  trust  in  such  a  manner  as  best  to  establish  the 
usage,  considering  it  as  a  matter  of  implied  contract  be* 
tween  the  members  of  that  congregation.  But  if,  on  the 
other  hand,  it  turns  out,  (and  I  think  that  this  point  was 
settled  in  a  case  which  lately  came  before  the  House  of 
Lords,  by  way  of  appeal  out  of  Scotland,)  that  the  insti- 
tution was  established  for  the  express  purpose  of  such 
form  of  religious  worship,  or  the  teaching  of  such  parti- 
cular doctrines  as  the  founder  has  thought  most  conform- 
able to  the  principles  of  the  Christian  religion,  I  do  not 
apprehend  that  it  is  in  the  power  of  individuals,  having 
the  management  of  that  institution,  at  any  time  to  alter 
the  purpose  for  which  it  was  founded,  or  to  say  to  the 
remaining  members,  *  We  have  changed  our  opinions—- 
and  you  who  assemble  in  this  place  for  the  purpose  of 
hearing  the  doctrines  and  joining  in  the  worship  prescribed 
by  the  founder,  shall  no  longer  enjoy  the  benefit  he  in- 
tended for  you,   unless  you  conform  to  the  alteration 

which 
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whieh  has  taken  place  in  our  opinions.^     In  sneb  a  case,        1861. 
therefore,  I  apprehend — considering  it  as  settled  by  the    x^'^^^G^ 
authority  of  that  I  have  already  referred  to — that  where  v. 

a  congregation  become  dissentient  among  themselves,  the 
nature  of  the  original  institution  must  alone  be  looked  to 
as  the  guide  for  the  decision  of  the  Court,  and  that  to 
refer  to  any  other  criterion — as  to  the  sense  of  the  existing 
majority^ — would  be  to  make  a  new  institution,  which  is 
altogether  beyond  the  reach  and  inconsistent  with  the 
duties  and  character  of  this  Court. 

^  In  this  view  of  the  case  it  is  of  the  first  importance  to 
see  what  the  record  before  the  Court  says  upon  the  sub- 
ject of  the  original  institution. 

*'  It  is  also  clearly  settled  that  if  a  fund,  real  or  per- 
sonal, be  given  in  such  a  way  that  the  purpose  be  clearly 
expressed  to  be  that  of  maintaining  a  society  of  Protest- 
ant Dissenters — promoting  no  doctrines  contrary  to  law, 
althongh  such  as  may  be  at  variance  with  the  doctrines  of 
the  established  religion — it  is  then  the  duty  of  this  Court 
to  carry  such  a  trust  as  that  into  execution,  and  to  ad- 
minister it  according  to  the  intent  of  the  founders.  In 
this  case  it  is  impossible  to  doubt  that  the  trust  was  ori- 
ginaUy  created  for  the  purpose  of  maintaining  a  Protest- 
ant dissenting  institution ;  and  it  would  be  doing  violence 
to  the  intention  of  the  parties  to  these  deeds  to  say  that 
the  worship  and  service  of  God  being  the  object  expressed 
by  them  the  trust  must  be  administered  in  such  a  way 
as  to  maintain  the  religion  of  the  Established  Church. 
Nevertheless,  I  take  it  from  the  experience  of  many  years 
in  this  Court,  that  if  any  body  of  persons  mean  to  create 
a  trust  of  land  or  money  in  such  a  manner  as  to  render 
the  gift  effectual,  and  to  call  upon  this  Court  to  adminis- 
ter it  according  to  the  intent  of  the  foundation,  whether 
that  trust  has  religion  for  its  object  or  not,  it  is  incum- 
bent 
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1 851 .        bent  on  them  in  the  instrument  by  which  they  endeavonr 

^'-'■r;*^      to  create  that  trust  to  let  the  Court  know  enough  of  the 

r.  nature  of  the  trust  to  enable  the  Court  to  execute  it ;  and 

Murdoch,    therefore  where  a  body  of  Protestant  Dissenters  have 

established  a  trust  without  any  precise  definition  of  the 

object  or  mode  of  worship,  I  know  no  means  the  Court 

has  of  ascertaining  it  except  by  looking  to  what  has  passed, 

and  thereby  collecting  what  may  by  fair  inference  be 

presumed  to  have  been  the  intention  of  the  founders. 

^'  And  with  respect  to  the  clause  which  invests  the 
trustees  or  the  major  part  of  them  with  the  power  of 
making  orders  from  time  to  time  upon  matters  relating  to 
the  meeting-house,  I  think  it  would  be  doing  violence 
to  all  the  principles  of  construction  upon  which  we  act  to 
understand  it  as  meaning  that  those  trustees  or  the  major 
part  of  them  should  have  power  to  convert  that  meeting- 
house, whenever  they  thought  proper,  into  a  meeting- 
house of  a  different  description  and  for  teaching  different 
doctrines  from  those  of  the  persons  who  founded  it  and 
by  whom  it  was  to  be  attended ;  I  say  that  appears  to  me 
to  be  as  inconsistent  with  the  probable  meaning  of  the 
original  founders  as  it  would  be  to  hold  that  they  meant 
it  should  be  converted,  at  the  discretion  of  the  trustees, 
into  a  place  of  worship  according  to  the  form  and  doo« 
trines  of  the  Church  of  England. 

'*  Upon  the  provisions  of  this  deed  there  arises  a  ques- 
tion (upon  which  usage  will  have  great  effect),  whether, 
according  to  the  original  constitution  of  this  society,  the 
minister,  preacher,  or  pastor  could  be  appointed  for  three 
years  only,  or  whether,  according  to  the  general  principles 
of  this  body  of  Dissenters,  the  congregation  and  minis- 
ter might  agree  that  the  one  will  give  and  the  other  ac- 
cept a  nomination  for  three  years  only.  It  appears 
highly  probable  that  the  person  who  gave  this  part  of  the 

fund 
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fund  contemplated  a  provision  for  the  minister  for  his  life,        1851. 
since  he  has  expressly  given  it  to  him  for  life,  even  when    x^'^^q^ 
he  could  no  longer  officiate  as  minister ;  but  on  the  other  v. 

hand  it  may  turn  out  to  be  established  by  usage  that  he 
was  only  a  temporary  minister  elected  with  the  concur- 
rence of  the  congregation,  and  liable  to  be  removed  in  the 
same  manner  as  he  was  called  upon  to  officiate." 

It  is  to  be  observed,  that  (subject  possibly  to  the  ques- 
tion, if  it  is  a  question,  whether  Erastianism,  or  an  opi- 
nion favourable  to  Erastianism,  or  analogous  to  Erastian 
views,  is  an  opinion  belonging  to  religious  belief  or  religi- 
ous doctrine)  the  dispute  before  us  is  not  one  that  con- 
cerns religious  belief  or  religious  doctrine,  or,  except  as 
to  the  qualification  of  the  pastor  or  minister,  the  form  or 
manner  of  conducting  divine  worship. 

But  it  cannot,  I  think,  be  considered  that  the  manner 
of  conducting  divine  worship  is  not  at  all  touched  by  the 
question  to  what  Church,  in  point  of  discipline,  the  minia- 
te belongs,  or  the  question  whether,  through  his  own 
ccmduct  and  proceedings,  he  has  ceased  to  be  a  member 
of  that  Church  of  which,  when  chosen,  he  professed,  and 
must,  by  the  electors,  have  been  thought  to  be,  a  mem- 
ber.    Nor,  if  the  manner  of  conducting  diviile  worship 
18  not  so  touched,  does  it  seem  to  me  that  Lord  EldorCs 
doctrine  is  inapplicable  to  the  mere  qualification  of  the 
minister  in  other  respects  than  those  points  of  opinion 
Upon  which  the  Plaintiffii  and   Defendants   here  are 
agreed.    Now,  it  appears  to  me  to  be  a  just  inference 
from  the  pleadings  and  evidence,  and  to  be  a  fact  esta- 
blished, that  the  congregation  in  question  was,  at  the 
time  of  its  original  foundation  in  the  latter  half  of  the 
Mventeenth  century,  and  has  thenceforth  to  the  present 
day  continually  been,  in  theory,  opinion,  views,  and  pro- 
fession, Presbyterian.     Indeed,  in  a  very  early  part  of 

the 
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1551.        the  Appellants'  first  answer,  they  state  their  belief  '*  that 
^^;j;^7]q^     the  doctrines,  government,  and  discipline  "  of  this  "  con- 
9.  gregation,  from  the  time  of  their  first  assembly  down  to 

the  time  of  putting  in  that  answer,  have  always  been 
such  as  were  held  and  maintained  by  the  Presbyterian 
Church  in  Etigland'^  in  the  year  1685,  and  such  as  are 
contained  in  the  standards  called  in  the  same  answer 
The  Westminster  Standards,  and  which  standards  (it 
states)  '^  are  also  the  standards  of  the  Church  of  Scot- 
land as  formerly  and  as  now  established.^ 

It  appears  to  me  proved  also  that,  during  fifty  years 
(at  least)  next  before  the  election  of  Mr.  Murdoch^  and 
during  sixty  years  (at  least)  next  before  the  commence- 
ment of  this  suit,  the  uniform  course,  usage  and  prac- 
tice of  the  congregation  in  question,' and  its  trustees — 
the  uniform  plan  and  system  upon  which  the  property  in 
question  has  been  administered  by  the  persons  claiming 
for  the  time  being  under  the  conveyance  of  1734 — were, 
as  concerning  the  choice,  appointment,  ordination,  and 
settling  of  the  pastor  or  minister  in  accordance  and 
conformity  with  the  course  pursued  as  already  men- 
tioned, when  Mr.  Murdoch  was  elected,  appointed,  or- 
dained, and  settled,  and  therefore  support  (I  do  not  say 
conclusively  establish)  the  contention  of  the  Relators  and 
Plaintiffii  in  this  respect. 

It  must  upon  the  evidence  be  taken  that  for  full  fifty 
years  next  before  Mr.  MurdocKs  election,  for  full  sixty 
years  next  before  the  institution  of  the  suit,  during  which 
period  more  than  five  pastors  or  ministers  have  been 
chosen  and  appointed,  each  one  of  them  who  preceded 
Mr.  Murdoch  was,  when  chosen,  a  licentiate  of  the  Esta- 
blished Church  of  Scotland^  or  an  ordained  minister  of 
that  Churchy — was,  when  first  settled  in  the  ofiice,  an 
ordained  and  a  recognised  minister  of  that  Church,  and 

so 
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80  continued  while  in  connection  with  this  foundation.        1851. 
Then,  with  regard  to  the  period,  more  than  fifty  years     ;^'^^7T*^ 
before  Mr.  MurdocKs  election,  and  more  than   sixty  r. 

years  before  the  commencement  of  the  suit,  Mr.  Ogle    ^"*^®c"- 
(an  Englishman,  I  believe,  who  held  the  living  oCBer- 
trick  at  the  time  of  the  death  of  Oliver  Cromwell^  and 
was,  upon  or  soon  after  the  Restoration,  ejected  from 
it)  seems  to  have  been  the  founder  and  first  pastor  or 
minister,  or  at  least  the  first  pastor  or  minister,  of  this 
congregation,  which  may  safely,  I  think,  be  taken  to 
have  had  its  origin  and   commencement  between   the 
Restoration  and  the  Revolution.     He  died  in  the  year 
1696,  I  believe,  and  seems  to  have  been  immediately  or 
otherwise  succeeded  in  the  office  of  its  minister  by  Mr. 
John  Turner^  whose  name  is  mentioned  in  the  convey- 
ance of  1766,  probably  an  Englishman  also.     He  died, 
I  think,  in  1760,  and  was  succeeded  immediately,  or 
otherwise,  by  Mr.  Oardner^  who  died,  I  believe,  between 
1777  and  1781,  and  whose  immediate  successor  was  Mr. 
AUchisony  who  was  or  had  been  a  licentiate  certainly  of 
the  Established  Church  of  Scotland^  and  seems  to  have 
held  the  office  of  pastor  or  minister  on  this  foundation 
^or  a  period  of  fifteen  years  and  upwards,  commencing 
from  the  year  1781,  or  earlier.     Of  these  gentlemen 
^here  is  not,  I  think,  the  least  reason  to  believe  that  any 
^^^  was  an  Episcopalian— or  not  a  Protestant  Dissenter 
"-""^or  not  in  theory — not  in  opinion — ^not  in  profession — 
^^  not,  so  far  as  possible,  in  practice  a  Presbyterian. 

The  question,  then,  appears  to  be,  whether  it  was 
^^ginally,  or  had,  before  the  election  of  Mr.  Murdoch^ 
^^^come,  in  an  effectual  manner,  a  private  law  or  govem- 
^^g  and  binding  regulation  of  this  congregation — of  this 
^^Ugious  institution  and  foundation — that  its  minister  or 
Pastor  at  all  times  should  be  in  communion  with  the 
^Established  Church  of  Scotland — should  be,  or  have  been, 

Vol.  I.  I  D.  M.  G.     a  licentiate 
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1851.        a  licentiate  of  the  Established  Church  of  Scotland^  and 
i^^I!r^n^     should  be  a  minister  of  that  Church.     I  understand, 
V,  however,  the  Appellants  to  contend,  in  effect,  not  only 

that  there  is  no  such  private  law,  no  such  governing 
regulation,  but,  moreover,  that  none  such  could  effec- 
tually have  been  made,  unless  before,  or  contempora- 
neously with,  the  original  formation  of  the  congregation 
in  the  17th  century,  or  at  least  before  or  contempo- 
raneously with  the  acquisition  of  the  meeting-house,  or 
its  site,  for  the  purposes  of  the  congregation.  To  this 
I  do  not  agree.  It  appears  to  me  to  be  competent  to 
a  congregation  of  Dissenters,  acting  unanimously,  and 
with  the  concurrence,  where  they  have  trustees,  of  those 
trustees,  to  introduce  effectually  into  their  system  and 
constitution  new  regulations,  from  time  to  time — regula- 
tions, at  least,  not  in  contravention  of  any  deed  of  trust 
or  of  foundation — not  subversive  of  the  original  system 
or  constitution — not  opposed  in  principle  to  it. 

Whether  the  unanimous  votes  of  an  entire  congre- 
gation, and  their  trustees,  could  be  of  such  force  as  to 
convert  a  Trinitarian  into  a  Socinian  foundation,  a  Pro- 
testant into  a  Popish,  a  Presbyterian  into  an  Episco- 
palian, institution,  is  not  a  point  before  us. 

The  congregation  and  foundation  to  which  this  suit 
relates  were  originally,  are,  and  have  ever  been,  Pres- 
byterian ;  nor  is  anything  sought  by  the  information  and 
bill,  or  done  by  the  decree,  not  consistent  with  Presbyte- 
rianism,  or  not  within  Presbyterian  limits.  My  opinion 
is,  that  upon  the  assumption,  (for  the  purpose  of  the  argu- 
ment,) that  before  the  year  1720,  or  before  the  year  1 767, 
it  was  not  necessary  that  the  pastor  or  minister  of  this 
congregation  should  be,  or  have  been,  a  licentiate  of  the 
Established  Chiurch  of  Scotland^ — should  be  a  minister  of 
the  Established  Church  of  Scotland^  or  should  be  in  a 

state 
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state  of  communion  with  that  Church,  it  was  competent 
to  the  entire  congregation  for  the  time  being,  acting 
unanimously,  and  with  the  concurrence  of  their  trustee  v. 

or  trustees,  if  any,  for  the  time  being,  to  resolve  and  ukdoch. 
agree  effectually,  (I  am  not  saying  irrevocably,)  that 
every  future  minister  or  pastor  should  be  a  person  in 
conununion  with  the  Established  Church  of  Scotland^ 
should  be,  or  have  been,  a  licentiate  of  the  Established 
Church  of  Scotland,  and  should  be  a  minister  of  that 
Church.  Such  a  resolution,  such  an  agreement,  was 
not,  nor  would  be,  to  extend  or  change,  though  it  was, 
or  might  be,  to  restrict,  the  class  from  which  the  minister 
or  pastor  of  the  congregation  was  to  be  chosen,  nor 
could  such  a  restriction,  whether  likely  or  unlikely  to  be 
approved  by  all  rational  and  pious  Presbyterians,  be  in 
the  unquestionable  circumstances  of  the  case,  considered 
absurd  or  necessarily  mischievous,  necessarily  inexpe- 
dient, or  necessarily  unprincipled. 

I  think  it  to  be  a  just  and  correct  inference  from  the 
whole  of  the  admissible  evidence,  that  long  before  the 
vacancy  caused  by  the  death  of  Mr.  Murdochs  imme- 
diate predecessor  upon  this  foundation,  Mr.  Crambe, — 
because  before  Mr.  Crambos  appointment  or  election, — it 
was  determined  by  the  congregation — the  whole  of  the 
congregation  for  the  time  being — approved  by  the 
trustee  or  trustees  of  the  property  for  the  time  being— • 
and  agreed  effectually  so  as  to  bind  the  property  (I  do 
not  say  irrevocably),  that  the  minister  for  the  time  being 
—on  the  foundation  should  always  be,  or  have  been,  a 
licentiate  of  the  Established  Church  of  Scotland,  should 
always  be  an  ordained  minister  of  the  Established 
Church  of  Scotland^  and  should  therefore  necessarily  be 
a  person  in  fiill  communion  with  that  Church.  I  use 
the  term  ^*  ordained  minister,"  not  as  meaning  of  ne- 
cessity a  person  having  previously  had  a  parish,  or,  if 

I  2  the 
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1851.        the  phrase  may  be  allowed,  a  cure  of  any  kind  or  any 
a;;:^:^.    cl«rge  or  office. 

V. 

Murdoch.  The  effect  which,  whether  by  way  of  evidence  or 
presumption,  or  otherwise,  a  continued  and  unbroken 
usage  during  a  considerable  number  of  consecutive 
years,  has  in  this  country  on  rights  of  property,  or  ques- 
tions concerning  property,  in  various  instances  is  well 
known,  and  the  present  is  a  controversy  about  pro- 
perty. 

Whether  it  is  affected  by  the  statute  3  &  4  Will.  4, 
c.  27,  or  by  the  principles  on  which  the  case  of  Lord 
Cholmondeley  v.  Lord  Clinton  (a)  (as  decided  by  Sir 
Tliomas  Plumer  and  the  House  of  Lords),  or  Stocker  v. 
Bimey  (i).  The  Mayor  of  Hull  v.  Homer  (c),  Beckford 
V.  Wade  (rf),  Gibson  v.  Clark  («),  Chalmer  v.  Breut- 
lei/(f),  Doe  v.  Cooke  {g)^  Doe  v.  Lawley  {h).  Doe  v. 
Barnard  {i)^  or  any  other  case  belonging  to  either  of  the 
same  classes,  was  decided,  I  do  not  express  an  opinion  fur- 
ther than  I  have  done,  nor  is  it  necessary  that  I  should. 
But  certainly  I  view  the  observations  of  Lord  Eldon^  in 
the  Attomey-Generaly.  Pearson^  as  not  without  bearing 
on  the  present  cause.  That  the  Appellants  are  De- 
fendants is  not,  I  think,  a  circumstance  either  in  their 
favour  or  against  them,  with  respect  to  the  manner  in 
which  the  dispute  between  them  and  the  Respondents 
ought  to  be  dealt  with.  All  the  parties  to  the  cause 
seem  to  bo  alike  de  facto  in  possession  of  the  subject  in 
controversy.  I  do  not  except  even  the  Attorney- 
General,  considering  the  interest  of  which  he  stands  as 
the  representative  in  the  suit.     The  Appellants  say  that 

Mr. 

(a)  Turn.  Sf  R,  107;  4  Bli.  1.      (f)lJ.^W.  57. 

(b)  Lord  Raym.  741.  (g)  7  Bing.  346. 

(c)  Cowp.  102.  (A)  3  Nev,  (J-  M.  331. 

(d)  17  7^5.87.  (i)   1  Esp.  11. 

(e)  1  J.  ^  W.  150. 
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Mr.  Murdoch  is  entitled  to  continue  to  officiate  in  the        1851. 
meeting  house    as  the   minister  of    its   congregation.     x^^'T^, 
But  if  he  is  so,  that  right,  that  title^  is  probably  on6  v, 

capable   of  assertion  effectually  in  a  Court  of  Equity 
only,  if  anywhere. 

Supposing  that  to  be  so,  I  apprehend  that  the  rules 
applicable  to  the  case  of  a  man  who,  if  he  has  a  title, 
has  one  capable  of  effectual  assertion  at  law,  do  not 
necessarily  apply  to  Mr.  MurdocKs  case. 

It  has  been  suggested  that  the  proximity  of  JBertvick  to 
Scotland^  and  the  legal  state  and  social  condition  in 
which  as  to  religion,  during  the  latter  half  of  the  seven- 
teenth century  and  the  whole  of  the  eighteenth,  Scot- 
land and  England  respectively  from  time  to  time  were, 
ought  to  be  considered  sufficient  to  account  for  the  con- 
stant practice,  during  the  sixty  years  next  preceding  the 
suit,  of  having  as  ministers  or  pastors  upon  this  foimdation 
such  persons  as  during  that  period  were  so,  on  the  Appel- 
lants^ theory,  as  distinguished  from  that  of  the  Relators 
and  Plaintif&.     To  this  view  or  argument,  however,  I 
find  myself  unable  to  accede,  considering  especially  the 
support  which  the  same  facts  may  be  reasonably  argued 
to  affi)rd  to  the  case  of  the  Relators  and  Plaintiffs.     It 
may  be   true,  that  if  we  suppose   a  case  of  an  office 
requiring  to  be  filled  by  a  man  of  learning,  which  during 
sixty  consecutive  years  and  more  has  been  uniformly 
filled  by  a  graduate,  for  example,  of  the  University  of 
Oxford^  it  might  be  unsafe  therefore  to  hold  that  only  a 
graduate  of    Oxford  could  be   appointed;    and  other 
such  examples  or  cases  might  easily  be  suggested.     But 
the  circumstances  of  the  particular  occasion  or  instance 
must  always  be  attended  to.     Long  practice  or  usage  as 
to  one  subject  may  be  of  more  or  less  force  than  long 
practice   or  usage  as  to  another.     The  person  having 

judicially 
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1851.       judicially  to  decide  on  the  fact,  on  the  weight  of  circum- 

Att.-Gbn     stantial  evidence,  on  the  inference  to  be  drawn  from  a 

V.  series  of  events,  must  form  the  best  estimate  judicially 

that  he  can  of  the  mass  of  materials  before  him,  and  all 

its  particulars,  and  come  to  a  conclusicm  accordingly. 

On  the  whole,  the  pleadings  and  evidence  now  before 
this  Court  leave  me  in  no  state  of  uncertainty  what  are 
the  trusts  to  which  the  property  in  dispute  is  subject,  so 
far  at  least  as  the  disqualification  of  Mr.  Murdoch  is  con- 
cerned— leave  me  in  no  state  of  doubt  whether  a  breach 
of  trust  has  been  committed  by  the  Appellants.     Upon 
this  my  deliberate  view  of  the  pleadings,  this  my  delibe* 
rate  estimate  of  the  evidence,  I  am  bound  to  act ;  and — it 
not  being  possible,  I  think,  to  deal  with  the  cause  other- 
wise than  in  one  of  these  five  ways,  namely,  to  declare  the 
office  of  minister  or  pastor  vacant,  and  do  substantially  no 
more ;  or  to  direct  an  inquiry  as  to  the  true  nature  of  the 
trusts  to  which  the  property  is  subject ;  or  to  direct  a 
scheme  for  its  management  and  administration ;    or, 
fourthly,  to  dismiss  the  information  and  bill ;  or,  fifthly, 
to  affirm  the  Vice-Chancellor's  decree,  or  make  one  not 
importantly  different  from   it, — I  must  conclude  thus : 
as  to  the  first,  it  would  probably  leave  the  litigants  in 
scarcely  a  better  state  on  either  side  than  when  the  dis- 
pute began,  and  would  be,  I  conceive,  to  do  justice  de- 
fectively.    As    to  the  second,    considering   the   small 
amount  of  property  in  dispute — considering  the  exertions 
already  made  to  procure  evidence — considering  the  quan- 
tity of  testimony,  oral  and  documentary,  now  before  us — 
and  considering  the  heat,  eagerness,  and  animosity  gene- 
rally produced  by  conflicting  endeavours  at  a  perfect  state 
of  Christian  discipline  (a  condition  from  which  the  pre- 
sent controversy  seems  to  form  no  exception),  I  am  of 
opinion  that  the  due  administration  of  justice  does  not 
require  that  any  further  investigation  should  take  place. 

Thirdly, 


Murdoch 


CASES  IN  CHANCERY.  119 

Thirdly,  upon  the  same  grounds,  I  am  of  opinion  that  a        1861. 

scheme  should  not  be  directed.     In  the  fourth  place,  I     a^^^^'^TT^ 

^       ^        Att.-Gbn. 

am  not  of  opinion  that  the  information  or  bill  can  with  v. 

propriety  be  dismissed  wholly  or  partially.  There  re- 
mainsy  then,  but  the  course  of  affirming  the  Vice- 
Chancellor's  decree,  or  varying  it  only  in  a  manner  not 
important. 

I  think  it  better  and  right  to  affirm  it  wholly,  for  I  do 
not  accede  to  the  observations  so  ably  made  by  the  Ap- 
pellants* Counsel  upon  the  subject  of  costs,  whether  as 
to  the  Dumfries  question  or  otherwise. 

With  regard,  however,  to  the  form  and  language  of 
the  decree,  it  contains  some  expressions  which,  if  it  had 
been  my  province  originally  to  make  it,  I  should  perhaps 
not  have  used  without  some  change  or  qualification  or 
explanation.  I  refer  to  the  phrase  ^^  The  model  of  the 
Established  Church  of  Scotland,'*^  and  the  phrase  ^^Licen- 
tiate and  recognised  minister  of  the  Established  Church 
of  Scotland^  and  in  full  connection  with  that  Church.**^ 
Still  I  am  not  sufficiently  persuaded  that  either  phrase  is 
inaccurate,  or  needs  either  any  qualification  not  con- 
tained in  the  decree,  or  any  explanation  not  afforded  by 
the  decree,  to  render  it  incumbent  on  me  or  proper  for  me 
(as  I  think)  to  say  that  the  decree  in  either  of  these  re- 
spects ought  to  be  varied,  considering  the  decree,  as  I 
do,  to  be  certainly  correct  in  all  others.  I  should  add 
that,  with  regard  to  the  two  phrases  which  I  have  just 
been  quoting,  I  read  and  imderstand  the  former  as  mean- 
ing *'  The  model  of  the  Established  Church  of  Scotland^ 
80  far  as  possible  consistently  with  the  fact  of  Berwick- 
upon- Tweed  being  in  JEngland^'*  and  the  latter  thus :  A 
person  may,  I  think,  be  a  licentiate  of  the  Church  of 
Scotland  within  the   meaning  of  the  decree,  although 

having 
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1851.        having  ceased  to  be  a  licentiate  of  that  Church  in  the 
^"^""^7^      sense  and  by  reason  merely  of  having  become  one  of  her 
r.  regularly  ordained  ministers.     I  conceive  that  the  word 

uRDocH.  it  recognised*"  as  used  in  the  decree  means  "ordained," 
that  is  to  say,  '^regularly  ordained;*'  and  when  I  say 
"  regularly  ordained/'  I  mean  of  course  '*  duly  ordained 
accordmg  to  the  rules  and  course  of  the  Established 
Church  of  Scotland.'"  I  think,  moreover,  that  the  phrase 
imports  that  the  character  or  authority  conferred  by  the 
ordination  must  not  have  been  taken  away  or  ceased  to 
exist.  I  am  of  opinion  also  that  a  man  may  be  a  ^^  re- 
cognised minister  of  the  Established  Church  of  Scotland  *^ 
within  the  meaning  of  the  decree,  whether  duly  ordained 
according  to  the  rules  and  course  of  that  Church  before 
and  independently  of  his  appointment  or  election  to  the 
foundation  in  question,  or  so  ordained  only  upon  the  occa- 
sion of,  and  with  reference  to,  that  appointment  or  elec- 
tion ;  and  I  read  and  understand,  lastly,  the  word  ^'  con- 
nection '""  as  used  in  the  decree  to  mean  neither  more  nor 
less  than  ^'  communion." 

The  petition  of  appeal  will  therefore,  under  the  statute 
constituting  our  office,  stand  dismissed.  The  costs  of  the 
appeal,  however,  will  depend  on  my  learned  Brother^s 
view  of  the  matter ;  for,  though  I  am  disposed  to  give 
them  against  the  Appellants,  I  apprehend  that  unless  he 
shall  concur  in  doing  so  they  cannot  be  given. 

I  have  not  hitherto  mentioned  a  statute  to  which  re- 
ference was  made  during  the  argument,  the  act  of  the  7 
&  8  of  the  Queen,  c.  45  ;  for  my  opinion  upon  this  appeal 
has  not  been  guided  or  affected  by  it.  I  may  say,  how- 
ever, that  the  case  of  the  Appellants  is  clearly  in  my  judg- 
ment not  assisted  by  that  statute ;  but  is,  perhaps,  one 
against  which  the  statute  opposes  an  insuperable  bar. 

The 
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The  LoBD  Justice  Lord  Cranwoeth.  1 85 1 . 

The  principal  question  in  this  case  is  one  of  fact    Att.-Gbn. 


rather  than  of  law.  What  were  the  purposes  for  which 
the  founders  of  the  Low  Meeting  House  in  1719  sub- 
scribed their  money !  For  as  the  rights  of  the  parties 
are  not,  so  far  as  I  can  discover,  touched  by  the  sta- 
tute of  7  &  8  Vict.  c.  46,  the  meeting-house  must, 
according  to  my  view  of  this  case,  continue  to  be  used 
for  the  same  purposes  at  the  present  day. 

Where  the  trusts  on  which  a  chapel  has  been 
founded,  have  at  or  about  the  time  of  the  foundation  been 
declared  in  writing,  there  is  not  in  general  much  diffi- 
culty in  carrying  them  into  execution.  But  where  no 
such  writing  exists,  where  the  Court  is  left  to  find  out 
from  mere  subsequent  usage  what  were  the  original  pur- 
poses of  the  foundation,  what  was  the  doctrine  which  the 
founders  considered  essential  to  be  preached,  what  the 
dtscipline  which  they  considered  essential  to  be  followed, 
the  task  often  becomes  one  of  great  difficulty.  There 
will  indeed  in  general  be  some  prominent  and  leading 
points  as  to  which  no  doubt  will  exist.  If,  for  instance, 
in  a  particular  chapel  the  doctrine  preached  has,  as  far 
back  as  living  memory  can  go,  been  uniformly  con- 
s»tent  with  what  has  been  called  orthodox  dissent,  that 
is  to  say,  has  been  based  on  the  doctrine,  amongst 
others,  of  the  Trinity,  there  can  be  no  difficulty  in  coming 
now  to  the  conclusion  as  a  matter  of  fact,  that  the  main- 
tenance of  that  doctrine  formed  an  essential  part  of  the 
objects  for  which  the  chapel  was  founded.  That  to 
preach  Socinianism,  or  modern  Unitarianism,  would  be 
in  contravention  of  those  objects,  and  so  a  use  of  the 
chapel  which  this  Court  would  not  permit.     This  would, 

1  think,  be  a  legitimate  and  reasonable  inference,  inde- 
pendently of  the  consideration  that  the  Toleration  Act 

did 


r. 
Murdoch. 
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1851.        did  not  extend  to  those  who  denied  the  doctrine  of  the 
Att  -Gbn      Trinity.     The  ground  on  which  such  an  inference  rests 
V,  would  be  just  as  applicable  to  a  chapel  which  (there  being 

no  declaration  of  trust)  having  been  always,  so  far  back 
as  evidence  could  go,  used  by  a  congregation  of  Baptists, 
should  now  fall  into  the  hands  of  those  who  should 
preach  and  maintain  the  lawfulness  and  expediency  of 
infant  baptism.  In  all  such  cases  the  first  inference  is, 
that  the  same  doctrines  which,  ex  hypothesis  have  been 
maintained  in  the  chapel  as  far  back  as  evidence  can  go, 
had  been  always  those  maintained  from  the  time  of  the 
foundation.  And,  secondly,  considering  the  vast  import- 
ance which  the  founders  must  have  attached  to  those 
doctrines,  that  the  preaching  of  them  must  have  been  the 
objects,  or  one  of  the  objects,  for  which  the  chapel  was 
intended.  No  difficulty  exists  so  long  as  we  have  to 
deal  with  these  great  primary  objects  of  such  a  founda- 
tion. 

But  it  is  obvious  that  the  same  reasoning  will  not  ap- 
ply, where  we  have  to  draw  inferences  on  minor  matters. 
To  put,  for  instance,  an  extreme  case  the  other  way. 
Suppose  the  hours  of  Divine  service,  at  any  particular 
chapel,  had  always  been  at  ten  in  the  forenoon,  and  two 
in  the  afternoon,  but  that  a  majority  of  the  congrega- 
tion should  now  desire  to  have  this  altered,  and  that  the 
service  should  now  be  an  hour  later  than  heretofore.  It 
would  surely  be  a  very  strained  inference  to  draw  from 
the  fact  of  the  service  having  been  always  performed  at  a 
particular  hour,  that  this  was  one  of  the  original  pur- 
poses of  the  foundation,  and  so  that  it  would  be  a  breach 
of  trust  to  permit  the  chapel  to  be  used  at  a  different 
hour.  In  such  a  case,  there  would  be  no  difficulty  in 
saying,  that  the  circumstance  of  the  service  having 
always  been  performed  at  a  particular  hour  was  a  mere 

accident. 
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accident,  not  in  the  contemplation  of  the  founders,  and       1851. 
ao  that  it  would  be  no  breach  of  trust  to  permit  the    j^^^T^q^ 

hours  of  Divine  service  to  be  altered.  r. 

Murdoch. 

I  have  thus  pointed  out  two  extreme  cases ;  in  the  first, 
inference  from  usage  would^  from  the  important  nature 
of  its  subject  matter,  be  irresistible,  that  what  had  been 
uniformly  done  constituted  an  essential  part  of  the 
original  purposes  of  the  foundation.  In  the  other,  the 
unimportant  nature  of  the  usage  would  prevent  any  such 
inference  from  arising.  In  such  extreme  cases  there  is 
little  or  no  difficulty.  But  there  are  many  intermediate 
cases,  in  which  the  application  of  the  principles  result- 
ing from  usage  is  by  no  means  easy — cases  in  which  it 
is  hard  to  say,  whether  what  has  been  uniformly  done, 
has  been  so  done  because  it  constituted  part  of  the 
original  objects  of  the  founders,  or  merely  because  it 
has  been  thought  from  time  to  time  the  most  convenient 
mode  of  carrying  those  objects  into  effect.  I  confess 
that  some  grave  difficulties  of  this  nature  have  presented 
themselves  to  my  mind  in  considering  what  ought  to  be 
taken  as  the  purposes  for  which  this  chapel  was  founded, 
and  consequently  as  to  what  are  the  trusts  on  which  the 
building  is  now  held  by  the  trustees.  The  nature  of 
these  difficulties  I  shall  best  explain  by  considering  the 
precise  terms  of  the  material  parts  of  the  decree  which 
^as  made  in  the  Court  below. 

The  decree  begins  by  declaring  that  the  property 
Comprised  in  the  indenture  of  the  22nd  day  of  May 
1719,  and  the  chapel  at  Berwick-upon-Tweed^  called  the 
tx>w  Meeting  House,  erected  on  part  thereof,  in  the 
pleadings  mentioned,  are  subject  to  the  trusts,  as  to 
%uch  Meeting  House,  for  the  appropriation  of  the  same, 
u  a  chiurch  or  place  of  public  religious  worship,  on 

the 
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1851.        the  model  of  the  Elstablisbed  Church  of  Scotland^  and, 
ArT^GBN     ^  ^  *^®  residue  of  the  said  property,  for  the  benefit 

V.  of  the  congregation  of  the  said  meeting  house. 

Murdoch. 

Now^  to  this  part  of  the  decree  I  entirely  accede, 
understanding  as  I  do  the  words  ^*  on  the  model  of  the 
Established  Church  of  Scotlandy^  to  mean  only  in 
the  same  mode  in  which  worship  is  conducted  by  that 
Church.  It  was  indeed  argued  on  the  part  of  the  De- 
fendants that  there  was  nothing  to  show  any  original 
intention  of  confining  the  use  of  the  chapel  to  any  par- 
ticular class  of  Dissenters.  Several  books  were  referred 
to  written  by  eminent  dissenting  divines,  for  the  pur- 
pose of  showing  that,  however  strong  the  differences 
might  at  a  previous  time  have  been  among  the  numerous 
bodies  of  Protestant  Dissenters,  yet  the  effect  of  com- 
mon suffering  and  persecution,  previously  to  the  founda- 
tion of  this  chapel  in  1719,  had  been  to  smooth  down  all 
those  asperities,  and  to  induce  the  several  sects  to  look 
at  one  another,  rather  as  members  of  one  vast  united 
body  of  Protestant  Dissenters,  than  as  distinct  bodies 
of  different  denominations ;  and  so  to  lead  them  to  dis- 
regard the  varieties  of  doctrine,  separating  them  among 
themselves.  And  from  these  considerations  it  was  argued, 
that  the  fair  presumption  of  fact  ought  to  be,  that  the 
chapel  was  originally  built,  not  for  any  one  particular 
class,  as  for  instance  Presbyterians,  but  for  Protestant 
Dissenters  generally — and  it  was  said,  that  this  view  of 
the  case  is  confirmed  by  the  circumstance,  that  in  the 
conveyance  to  new  trustees,  by  the  deed  of  1734,  the 
property  conveyed  is  described  as  a  burgage  and  garden, 
on  part  whereof  had  lately  been  erected  a  house,  then 
used  as  a  meeting  house  for  a  congregation  of  Protest- 
ant Dissenters, — not  designating  Dissenters  of  any  par- 
ticular denomination,  but  speaking  generally  of  Protest- 
ant 


Murdoch. 
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ant  Dissenters.      But  I  cannot  say  I  feel  at  all  affected        1851. 
by  this  argument.      The  property  was  aptly  and  suf-    j^^^^'q^ 
ficiently  described,  in  the  deeds  of  1734,  as  a  house  then    ^^    v. 
used  as  a  meeting  house  for  a  congregation  of  Protest- 
ant Dissenters.    The  only  reason  for  describing  it  at  all 
was  to  identify  the  property  intended  to  be  conveyed. 
For  that  purpose   the  description  adopted  was  quite 
sufficient,  and  it  was  neither  necessary  nor  probable 
that  such  a  deed  should  contain  any  statement,  as  to 
the  nature  of  the  doctrine  preaahed,  or  the  discipline 
fdlowed  within  the  walls  of  the  building  conveyed. 

And,  with  respect  to  the  suggestion,  that  at  the  time 
of  the  foundation  of  the  chapel,  Protestant  Dissenters 
were  generally  inclined  to  overlook  the  differences  among 
themselves,  and  to  consider  it  a  sufficient  bond  of  union, 
that  they  were  opposed  to  the  Established  Church,  I 
adopt  the  view  taken  by  Vice-Chancellor  Wigram. 

However  those  principles  might  have  prevailed  in  the 
Case  of  a  mere  charitable  gift — in  a  trust,  for  instance, 
te  distribute  money  among  indigent  dissenting  ministers, 
Or  indigent  dissenting  poor — it  never  could  have  pre- 
^^aOed  in  the  case  of  persons  founding  a  chapel.     In  such 
case  the  inference   is  almost  irresistible,   that  the 
<>anders  must  have  contemplated  the  erection  of  a  build- 
ng,  in  which  they  would  intend  that  principles  of  reli- 
ious  belief  should  be  expounded,  and  religious  practice 
enforced,  in  the  mode  considered  by  them  most  con- 
s^^tent  with  true  and  genuine  Christianity,  and  to  which 
^ey  had  themselves  been  accustomed.     I  consider  it, 
therefore,  perfectly  clear,  that  the  object  of  the  founda- 
tion was  the  erection  of  a  building,  in  which  religious 
services  should  be  conducted,  according  to  some  definite 
form  of  worship.     The  question,  then,  is,  according  to 

what 
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1851.        what  form !    This  also  appears  to  me  to  be  free  from  all 
j^^'^^'q^^^      doubt, — aceordmg  to  the  Presbyterian  form. — ^All  the 
V.  evidence  shows  that  this  has  been  the  mode,  in  which  the 

worship  has  been  conducted,  as  far  back  as  there  are 
any  means  of  inquiry ; — ^and  I  am  perfectly  satisfied  that 
this  has  been  the  case  from  the  very  date  of  the  founda- 
tion,— and  long  before  that  date,  by  the  congregation  by 
whom  the  chapel  was  built. 

I  entertain  no  doubt  but  that  the  worship  has  been 
always  conducted  in  conformity  with  "  The  Directory  for 
the  Public  Worship  of  God,"  by  which  the  mode  of 
worship  in  the  Church  of  Scotland  now  is,  and  ever  since 
the  year  1690  has  been,  regulated.  I  am  satisfied  fur- 
ther that  the  conducting  of  the  services,  according  to  that 
mode,  must  have  been  the  main,  if  not  the  only,  object  of 
the  founders.  On  such  a  point  I  cannot  suppose  them  to 
have  been  indifferent ;  and  therefore  I  think  the  declara- 
tion in  the  decree,  to  which  I  have  already  referred,  and 
which  appropriates  the  chapel  in  question  as  a  church  or 
place  of  religious  worship  on  the  model  of  the  Established 
Church  of  Scotland^  is  perfectly  right,  assuming  that 
these  latter  words  mean  no  more  than,  according  to  the 
Directory  for  public  worship  used  in  the  Established 
Church  of  Scotland.  But  the  decree,  after  making  this 
declaration,  goes  on  to  declare  that  no  minister  or  other 
person  is  qualified  for,  or  is  competent  to  exercise  the 
office  of,  minister  or  pastor  of  the  Low  Meeting  House 
without  being  a  licentiate  and  recognised  minister  of  the 
Established  Church  of  Scotland^  and  in  full  connection 
therewith.  To  this  declaration  I  confess  I  cannot  accede.  I 
do  not  think  that  the  evidence  justifies  it.  It  imposes, 
as  I  think,  a  restriction  on  the  future  choice  of  ministers, 
for  which  I  can  discover  no  warrant.  In  the  first  place, 
I  must  remark,  with  reference  to  the  particular  lan- 
guage 
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guage  used  in  this  part  of  the  decree,  that  I  do  not 

dearly  understand  its  precise  import.     It  requires  every 

minister  of  the  Low  Meeting  House  to  be  not  only  a  r. 

licentiate,  but  also  a  "recognised^  minister  of  the  Church        urdoch. 

of  Scotland.     I  nowhere  find  any  explanation  of  what  is 

meant  by  a  "recognised"  minister  of  the  Church  of  8coU 

land.     But  as  no  one  can  be  a  minister  of  the  Church  of 

Scotland  who  has  not  been  ordained  by  that  Church,  I 

presume  that  a  recognised  minister  must  mean,  one  who 

has  been  ordained  by  that  body,  and  who  still  continues 

to  sustain  the  character  of  minister  derived  from  such 

ordination.     Whether,  however,  I  rightly  interpret  these 

words  is  not  material ;  for,  as  I  do  not  think  it  is  made 

out  that  the  minister  of  the  chapel  must  of  necessity  be 

a  licentiate  of  the  Scotch  Church,  I  certainly  do  not, 

and  cannot,  think  he  must  be  a  licentiate  and  recognised 

minister  of  it,  whatever  be  the  correct  meaning  of  those 

latter  words. 

In  order  to  sustain  this  part  of  the  decree,  the  Rela- 
tors must,  according  to  the  view  which  I  take  of  this 
case,  make  out,  first,  that,  in  fact,  all  the  ministers  of  the 
Low  Meeting  have,  since  its  foundation,  been  licentiates 
^^i  recognised   ministers  of  the  Church  of  Scotland 
(niaking  due  allowance  for  any  occasional   deviations 
"^oi  this  general  practice,  which  can  fairly  be  attributed 
^  accident  or  oversight)  ;  and,  secondly,  if  the  fact  is 
^^de  out,  then  that  the  reasonable  inference  is,  that  this 
^'^riection  with  the  Church  of  Scotland  was  one  of  the 
^"Jocts  of  the  founders,  to  permit  a  departure  from  which 
^^^Id  be  a  breach  of  trust. 

-^^^ow,  as  to  the  fact,  I  will  for  the  present  merely  say, 
/^^ti  Mr.  Smithy  who  became  minister  of  the  Low  Meet- 
'^   House  in  1797,  and  the  six  ministers  who  have  from 

time 
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1851.        time  to  time  succeeded  him,  were  all  ordained  to  this 
/"""^Q*^      particular  congregation,    by  some   Scotch   Presbytery, 
r.  Most  of  them,  perhaps  all,  had  previously  been  licentiates 

of  the  Scotch  Churchy  though,  as  to  some  of  them,  that 
is  by  no  means  clear.  James  Aitcheson,  who  was  the 
immediate  predecessor  of  Smithy  and  who  became  mi- 
nister in  or  about  1780,  and  was  removed  for  misconduct 
in  1797,  was  certainly  a  Scotch  licentiate,  having  been 
licensed  by  the  Presbytery  of  Selkirk  in  1 775 ;  but  I  do 
not  find  any  evidence  to  show  that  he  was  ordained  to 
the  Low  Meeting  House  by  any  Scotch  Presbytery. 

With  respect  to  the  three  ministers  who  preceded 
AitchesoUj  namely,  Turner  who  was  minister  at  the 
date  of  the  foundation  in  1719,  Campbell  who  suc- 
ceeded him,  and  Gardner  who  succeeded  Campbell  and 
was  the  immediate  predecessor  of  Aitcheson^  the  evidence 
clearly  shows  Campbell  to  have  been  a  Scotch  licentiate, 
but  I  cannot  say  that  it  at  all  satisfies  me  as  to  either 
Turner  or  Gardner.  I  am  not  satisfied,  as  a  matter 
of  fact,  that  either  of  those  persons  were  connected 
with  the  Scotch  Church,  either  as  licentiates  or  or- 
dained ministers.  But  let  it  be  assumed  for  the 
purpose  of  argument  that  they  were ;  then  arises  the 
question,  whether  the  connection  of  all  the  ministers 
with  the  Scotch  Church  is  to  be  deemed  an  essential 
part  of  the  objects  originally  contemplated  by  the 
founders,  or  is  it  to  be  attributed  to  accident  or  some 
other  cause!  I  think  that,  even  if  all  the  ministers 
be  shown  to  have  been  licensed  by  the  Church  of 
Scotland^  still  it  will  not  be  reasonable  to  infer  that  it 
was  in  the  contemplation  of  the  founders  that  this 
connection  must  always  and,  under  all  circumstances, 
continue.  I  come  to  this  conclusion  from  considering 
the  history  of  Presbyterianism,  as  connected  both  with 

^nffkmd 
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Jkgland  and  Scotland,  and  the  condition  in  which  the  1851. 

founders  of  the  meeting  house  and  those  who  have  since  j^^^^^q^ 

'trom  time  to  time  formed  its  congregation  have  stood,  r. 

-with  reference  to  then:  religious  wants.  Murdoch. 

When  I  speak  of  the  history  of  Presbyterianism,  I  will, 
as  hr  as  possible,  confine  myself  to  that  which  may  be 
collected  without  liability  to  error,  from  the  law — or  what 
for  a  time  had  the  force  of  law — in  this  country,  and  from 
the  laws  of  Scotland.     It  appears  from  Seobells  Col- 
lection of  Acts  and  Ordinances,  passed  from  the  com- 
mencement of  the  Civil  War  up  nearly  to  the  death 
ot  Cromwell^  that  on  the  12th  of  June  1643,  the  Lords 
and  Commons,  then  in  fact  exercising  the  functions  of 
government,  independently  of  and  in  hostility  to  King 
Charles  the  First,  passed  an  ordinance  convening  an 
assembly  of  divines,  to  meet  at  Westminster^  in  order 
to  take  into  consideration  the  liturgy,  government,  and 
discipline  of  the  Church,  with  a  view  to  its  amendment. 
That   assembly  accordingly  met,  and  we  know,  not 
merely  as  matter  of  history,  but  also  from  acts  of  the 
General  Assembly  of  Scotland^  that  Conmiissioners  from 
that  country  attended  and  formed  part  of  the  body 
^^  divines  which  so  met  at  Westminster.     One  of  the 
'^^ts  of  their  deliberations  was,   the   forming  of  a 
^^^  directory  for  public  worship,  to  supersede  the  Book 
^'  Common   Prayer,  then  used  in  England ;   and  by 
^    ordinance  of  the   Lords  and  Commons,   passed   in 
*^^^utry   1644,   old  style,  it   was  ordained,   that  the 
^^^    directory  should  be  thenceforth  used  throughout 
land  and  Wales^  instead  of  the  Book  of  Common 
^^er ;  and  this  was  again  enforced  by  another  ordi- 
^^T»  made  on  the  23rd  of  May  then  next.     In  the 
^^^^wing  month  of  February,  i.  e.  February  1645,  old 
^i^,  the  same  directory  was  adopted  by  the  General  As- 
*^^^^bly  of  the  Church  of  Scotland^  and  by  the  Parliament 
"V'oL.  I.  K  n.  M.  G.     of 


180  CASES  IN  CHANCERY. 

1851.        of  Scotland^  the  acts  of  both  of  those  bodies  expresdy 

Att  -G«k     'noticing,  that  it  had  been  then  already  adopted  by  both 

V.  Houses  of  Parliament  in  England.    The  same  form  of 

worship  was  thus  introduced  into  both  kingdoms,  first 

into  England^  and  afterwards  into  Scotland, 

The  Assembly  of  Divines  at  Westminster  also  framed  a 
system  of  Church  government  by  means  of  assemblies, 
congregational,  classical,  and  synodical,  which  the  Ge- 
neral Assembly  of  Scotland  adopted  a  few  days  after 
they  had  accepted  the  new  directory  for  public 
worship,  namely,  on  the  10th  of  February  1645,  old 
style,  and  both  the  directory  and  the  form  of  Church 
government,  so  accepted,  have  ever  since  their  adoption 
(except  for  about  twenty-five  or  thirty  years,  daring 
which  Episcopacy  prevailed),  continued  to  be,  and  still 
are,  the  authorities  regulating  the  mode  of  worship  and 
the  government  of  the  Church  in  Scotland. 

Probably  it  was  found  that  the  regulations  as  to 
Church  government,  which  were  sufficient  for  Scotland^ 
where  Presbyterianism  had  previously  been  known, 
were  not  adapted  to  England^  where  it  was  all  new ;  and 
accordingly  we  find  that  the  document  thus  adopted  in 
Scotland,  as  to  the  form  of  Church  government,  was  not 
introduced  in  this  coimtry.  But  on  the  26th  of  August 
1648,  an  ordinance  was  passed  by  the  Lords  and  Com- 
mons, entitled  ''  The  Form  of  Church  Government  to  be 
used  in  the  Churches  of  England  and  Ireland.^  By  its 
terms  provision  was  made  for  electing  elders  in  every 
parish  or  congregation,  and  for  dividing  the  whole 
kingdom  into  presbyteries,  and  for  the  general  Church 
government  of  the  whole  kingdom  by  assemblies,  con- 
gregational, classical,  provincial,  and  national,  as  in 
Scotland  ;  and  also  for  directing  the  steps  to  be  followed 
in  the  ordination  of  ministers ;  on  which  latter  head  also 

there 
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'ft^lere  isan  entire  substantial  conformity  with  the  course        1851.     . 
irected  in  the  form  of  Church  goyemment,  which,  as  I     a^IT^g*^ 
Ye  ah^ady  stated,  had  been  adopted  by  the  Scotch    ^^    v. 
<3enend  Assembly.     The  effect  of  these  enactments,  and 
of  several  others  of  minor  importance,  was  to  establish 
one  uniform  system  of  Presbyterian  Church  government 
in  the  two  kingdoms. 

In  this  state  matters  stood  at  the  Restoration,  at 
which  time,  or  soon  afterwards,  all  which  had  thus  been 
doD6  by  the  ordinances  of  the  Lords  and  Commons  in 
England,  and  by  the  Parliament  and  General  Assembly 
of  Scotland^  was  swept  away  and  episcopacy  was  re- 
established in  both  kingdoms.      In  England^  by  the 
Act  of  Uniformity,  13  &  14  Car.  II.  c.  4,  all  ministers 
were  required,  before  Si.  Bartholomew's  day,  1662,  to 
ttsent  and  conform  to  the  Book  of  Common  Prayer,  as 
then  amended,  under  pain  of  forfeiting  any  benefice  they 
loight  hold.     The  consequence  of  this,  as  might  natu- 
'^y  have  been  anticipated,  was,  that  a  large  body  of  the 
^rgy  were  ejected  from  their  livings,  which  they  had 
^<H^pted  while  Presbyterianism  was  in  the  ascendant, 
'tid  they,  with  such  of  their  flock  as  entered  into  their 
^^^rs  of  Church  government  and  discipline  and  doctrine, 
fotmed  a  body  of  non-conformist  Presbyterian  Dissenters 
Bca^ttered  throughout  the  country,  against  whom  very 
l^ATBh  laws  were,  from  time  to  time,  enacted,  though 
i^pparently  without  the  result  of  effectually  putting  them 
down. 

'^biB  state  of  things  continued  till  the  Revolution  of 

I^S8^  when  entire  practical  toleration  was  conceded  to 

^oi^odox  Protestant  Dissenters  in  England^  and  in 

^69o  Presbyterianism,  as  it  had  existed  before  the  Resto- 

^^^,  waa  re-established  in  Scotland.    Of  course  the 

K  2  dissenting 


182  CASES  IN  CHANCERY. 

1851  •        dissenting  congregations,  which  had  continued  to  exist  in 
Att  -Gbn      E''^lo,nd  under  all  the  difficulties  imposed  by  the  laws  of 
o*  Charles  II. ^  assumed  fresh  vigour  under  the  new  state  of 

things  which  was  consequent  on  the  passing  of  the 
Toleration  Act.  They  existed  from  that  time  openly  and 
without  disguise,  under  the  protection  of  the  law.  One 
of  those  congregations  was  the  congregation  at  Berwick^ 
afterwards  known  as  that  of  Master  John  Turner^ 
during  whose  ministry,  and  for  the  benefit  of  whose  flock, 
the  Low  Meeting  House  was  founded  in  1719.  I  have 
already  stated  my  reasons  for  thinking  that  this  must 
have  been  a  congregation  of  Presbyterian  Dissenters,  Le* 
a  congregation  holding  what  are  called  the  Westminster 
standards  of  faith  as  laid  down  by  the  Assembly  of 
Divines,  whose  public  worship  was  conducted  according 
to  the  Directory  for  public  worship  adopted  in  England 
by  the  ordinances  of  January  1 644,  old  style,  and  who  ap« 
proved  the  Presbyterian  form  of  Church  government 
introduced  into  Scotland  by  the  Act  of  Assembly  of  lOdi 
February  1645,  old  style,  and  enacted  in  England  by  the 
ordinance  of  the  26th  of  August  1648.  The  history  of 
the  congregation,  as  stated  by  the  Relators  and  Plaintiffs, 
and  which  on  the  evidence  may  fairly  be  assumed  to  be 
correct,  is  this.  The  information  charges  in  substance 
that  Luke  Ogle  was  the  minister  of  Berwick  before  the 
Restoration  and  while  Presbyterianism  prevailed  in 
England.  That  he  was  ejected  from  that  benefice  in 
1662  by  the  operation  of  the  Act  of  Uniformity.  That 
in  the  year  1685,  at  a  time  when,  in  spite  of  the  then  ex- 
isting law  against  non-conformists  the  government  was 
inclined  to  deal  leniently  with  them,  he  established  the 
congregation  in  question  at  Berwick^  and  continued  to 
act  as  its  minister  up  to  his  death  in  1696.  That  he  was 
succeeded  by  William  Foster^  the  immediate  predecessor 
of  Turner.     That  Foster  died  in  1713,  at  or  about  which 

time. 


CASES   IN  CHANCERY.  138 

time,  therefore,  Turner  must  have  become  minister  of  the  1851. 

ooogr^tion  by  and  for  whom  the  chapel  was  erected  six  j^^IZTge^ 

jean  afterwards.  v. 


Murdoch. 


This  being  the  state  of  the  congregation  when  the 
meeting  house  was  built,  the  question  is,  whether  it  was 
pirt  of  the  original  intention  of  the  founders  that  the 
minister  should  always  be  a  licentiate  of  the  Church  of 
Scotland.     In  resolving  this  problem,  the  first  question 
which  presents  itself   is  this — Why  should  they  have 
ittd  any  such  mtention !     Why  should  this  English  con- 
gr^tion  have  intended  voluntarily  to  prevent  those  who 
should  come  after  them,  and  even  themselves,    from 
selecting  as  their  pastor  a  minister,  however  competent 
and  however  pious,  and  who  had  been  regularly  ordained 
by  an  EngJuh  Presbytery,  merely  because  he  was  not  a 
fieentiate  of  the  Scotch  Church  f    Looking  at  the  matter 
merely  in  the  abstract  I  can  see  no  motive  for  such  an 
intention.     That  ministers  continued  to  be  ordained  in 
England  by  English  Presbyteries   is   plain  from   the 
entry  in  the  books  of  the  Presbytery  of  Dujise^  on  occa- 
aon  of  the  admission  of  Laurie  as  minister  of  Button^  of 
the  date  of  the  1 9th  of  December  1693.    It  is  there  stated 
that  the  said  Mr.  Laurie  had  produced  an  ample  testi- 
monial of  his  ordination  at  London  anno  1686,  and  of  his 
good  behaviour,  and  subscribed  by  several  London  minis- 
ters of  good  note.     If,  even  under  the  pressure  of  the  se- 
vere laws  against  non-conformists  as  they  stood  in  1686 
(thoagh  probably  not  at  that  particular  epoch  likely  to  be 
enforced),  such  ordinations  took  place  in  England^  there 
can  surely  be  no  difficulty  in  supposing  that  the  same  prac- 
tice continued  in  1719,  when  the  Act  of  Toleration  had 
heen  in  force  for  thirty  years.     Presbyterianisra  had  once 
heen  established  and  once  abolished  in  both  countries.  It 
^  ance  been  restored  in  Scotland,  and  tolerated  but 
restored  in  England,     Very   likely   this  Berwick 

congregation, 
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1851 .        congregation,  looking  to  their  close  proximity  to  Scotlami^ 

Att.-Gbn.    *"^  ^  ^^  ^*^^  ^^^  Presbyterianian  had  there  become 
0.  the  national  religion,  and  so  that  a  supply  of  ministers 

would  be  more  readily  obtained  from  thence  than  from 
England^  might  contemplate  the  great  probability  that 
their  ministers  would  often  be  drawn  from  Scotland. 
But  that  does  not  afford  any  reason  why  they  should  wish 
voluntarily  to  tie  up  their  own  hands  and  the  hands  of 
those  who  should  come  after  them  by  making  a  Scotch 
licence  and  ordination  indispensable,  even  if  a  minister 
perfectly  satisfactory  in  all  respects  might  be  obtained 
from  their  own  country. 

The  circumstance  that  the  English  Presbyterians  con- 
tinued to  adhere  to  their  old  faith,  though  not  partici- 
pating in  the  secular  benefits  of  an  establishm^it,  would 
be  likely  to  induce  the  belief  that  they  would  be  more 
zealous  and  orthodox  than  their  Scotch  brethren,  not 
that  they  would  be  less  so.     There  either  then  was,  or 
thereafter  might  be,  an  English  Presbytery  which  should 
include  Berwick  in  its  bounds;  and  if  so,  that  Pres- 
bytery would  be  the  only  perfectly  regular  authority  for 
ordaining  a  minister  to  the  Low  Meeting  House.     For 
according  to  the  form  of  Church  government  prevailing 
both  in  England  and  Scotland  under  the  several  acts 
and  ordinances  to  which  I  have  referred,  it  is  clearly 
laid  down,  that  the  Presbytery  in  which  each  congrega- 
tion is  situate,  is  the  proper  body  to  ordain  the  minister 
to  that  congregation,  though,  no  doubt,  where  there  is  a 
necessity,  power  is  given  to  any  other  Presbytery  to  or- 
dain.    So  that,  if  and  so  soon  as  Berwick  should  be  in- 
cluded in  any  English  Presbytery,  the  only  regular  body 
to  ordain  their  minister  would  be  that  Presbytery ;  and 
in  such  a  state  of  things,  even  though  no  such  Presby- 
tery might  exist  in  1719,  when  the  Low  Meeting  House 
was  built,  it  seems  to  me  very  improbable,  reasoning 

a  priori. 
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1,  and  without  reference  to  the  circumstances  of        1851. 
the    particular  congregation,  that  the  founders  could    j^^^^^q^ 
lia?e  intended  that,  under  all  circumstances,  a  Scotch  o. 

licence  and  ordination  should  be  essential, — that  if  a  **'^*'^^"* 
minister,  pious,  orthodox,  and  agreeable  to  the  congre- 
gation, should  offer  himself,  they  should  be  bound  to  re- 
j^t  him,  if  he  had  been  licensed  by  an  English  Presby- 
tery— ^by  that  of  London^  for  instance — and  not  in  Scot- 
hmdy — ^and  that  they  should  be  bound,  if  a  class  should 
ever  exist  including  Berwick  in  its  bounds,  to  seek  ordi- 
nation, not  from  the  body  indicated  by  the  form  of 
Church  government  as  being  the  most  proper  authority, 
but  from  another  source. 

I  am  therefore  of  opinion  that,  looking  at  the  quea- 
tion  merely  in  the  abstract,  and  without  reference  to 
the  circumstances  of  this  particular  congregation,  it  was 
Very  unlikely  that  a  congregation  of  Presbyterian  Dis- 
senters in  EngUmd^  foundmg  a  meeting-house  in  1719, 
^^hen  possibly  there  were  some  who  might  recollect  the 
S^resbyterian  form  of  worship  as  having  been  the  esta- 
blished religion  of  their  own  country,  and  when  the  tra- 
Jtions  as  to  the  ascendancy  of  that  mode  of  worship  in 
country  must  have  been  strong  in  the  minds  of  all, 
^^liould  intend  to  make  it  an  essential  point  that  their 
^K^^nnister  should,  under  all  circumstances,  be  a  minister 
^^^ferdained  by  the  Church  of  Scotland.  And  if  this  be  a 
^^^"'easonable  conclusion,  looking  at  the  question  merely  in 
abstract,  I  think  it  derives  great  additional  weight, 
rhen  we  look  to  the  particular  circumstances  under 
rhich  the  congregation  of  Master  John  Turner  existed. 
Tjhey  had  been  originally  founded  by  Luke  Ogle^  who  had 
^sertainly  been  ordained  in  England^  for  he  had  held 
^^hat  we  should  call  the  living  or  benefice  of  Berwick 
^treviously  to  the  Restoration,  and  was  ejected  in  1662 

on 
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1851.        on  the  re-establishment  of  Episcopacy,  and  the  re-intro- 
Att'^Sen     diction  of  the  Book  of  Common  Prayer.    Surely  when 
V.  he,  as  stated  in  the  information,  came  to  Berwick^  and 

formed  this  Presbyterian  congregation  in  1685,  consist- 
ing, as  it  no  doubt  did,  of  many  of  those,  and  the 
families  of  many  of  those,  over  whom  he  had,  twenty- 
three  years  previously,  presided  as  their  regularly  JEng* 
lish  ordained  minister,  he  must  have  been  welcomed 
by  his  flock,  not  from  any  connection  between  him  and 
the  Scotch  Church,  if  indeed  any  such  connection  ever 
existed,  but  by  reason  of  his  having  formerly  been  their 
English  Presbyterian  pastor.  Indeed,  at  that  time 
(1685),  as  was  pointed  out  in  the  argument,  Episcopacy 
prevailed  in  Scotland  as  well  as  in  EngUmd^  so  that 
there  was  then  no  more  reason  to  look  for  orthodox 
ministers  on  one  side  of  the  border  than  the  other.  It 
seems  that  during  some  part  of  Luke  Ogle's  ministry,  he 
had,  as  a  colleague  or  assistant,  Gilbert  Laurie^  who  in 
1693  was  then  ordained  to  a  Scotch  church,  but  he  had, 
as  I  have  already  remarked,  been  previously  ordained  in 
London^  and  I  see  nothing  to  satisfy  me,  that,  while  he 
was  Luke  Ogle's  colleague,  he  was  anything  but  an  Eng- 
lish ordained  minister.  The  congregation  thus  appears, 
in  its  origin,  to  have  been  English,  and  not  Scotch^  with 
reference  to  its  Presbyterianism ;  and  this  must  pro- 
bably have  so  continued,  at  all  events  to  the  death  of 
Luke  Ogle  in  1696;  and  it  is  a  very  improbable  thing, 
that  between  that  date  and  the  foundation  of  the  chapel 
in  1719,  the  views  and  feelings  of  the  congregation 
should  have  been  so  completely  altered,  as  that  the  same 
ordination  which  had  no  doubt  recommended  Luke  Ogle 
to  them,  should  never  thenceforth  be  admitted  as  suffi- 
cient. I  think,  therefore,  that  the  history  of  this  con- 
gregation makes  it  particularly  unlikely  that  the  founders 
of  the  chapel  could  ever  have  contemplated  what  this 

decree 
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decree  declares  to  be  essential,  namely,  that  the  minister       1851. 

of  the  chjq>el  most  be  a  licentiate  and  minister  of  the     .  ,^  q 

Clmrch  of  Scotland.  v. 

Murdoch. 

Is  there  then  anything  in  the  subsequent  history  of 
the  foundation,  which  ought  reasonably  to  lead  to  the 
inference  which  is  the  foundation  of  this  declaration  in 
the  decree  I     The  circumstance  relied  on  is  one  always 
entitled  to  great  weight,  namely,  long-continued  usage,  i.e. 
the  fact  tliat  all  the  ministers  since  1719  have  been  Scotch 
licentiates  and  ministers.     I  have  already  stated  that  in 
my  opinion  it  is  made  out  that,  since  the  year  1780,  or 
thereabouts,  all  the  ministers  of  the  meeting-house  have 
been  either  Scotch  licentiates  or  ministers  ordained  by 
a  Scotch  Presbytery,  and  I  shall  assume  for  the  present 
that  this  has  been  so  for  the  whole  period.     But  what 
then!    The  question  still  arises,  to  which  I  have  already 
adverted,  how  and  why  has  it  happened  that  this  uni- 
form selection  of  Scotch  licentiates  and  ministers  has 
prevailed  ? 

Is  this  a  matter  in  which  we  can  reasonably  infer 

^^m  the  usage,  that  what  has  been  so  uniformly  done, 

'^'^   part  of  the  trust,  as  we  certainly  may  reasonably 

loler  that  the  celebration  of  divine  service  according  to 

^^  Presbyterian  model  was  part  of  such  trusts  ? 

^Vhere  a  course  of  practice  has  long  prevailed  on 

7*^y  particular  subject,  the  inference  that  it  has  been  a 

^'^^^  and  legal  course,  is  consistent  with  law  and  reason, 

7^^   therefore,  if  any  one  were  now  to  attempt  to  call 

^  ^^uestion  the  right  of  a  Scotch  ordained  minister  to 

^  Hunister  of  the  Low  Meeting  House,  on  the  ground 

^^t  the  original  foundation  was  for  English  ordained 

^'^i^ters  only,  the  fact  that  Scotch  ministers  had  always 

been 
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1851.        been  appointed,  would  be  most  important,  probably  eoEt- 
Att.-Gbn     ^^^^^  o^  ^b®  subject.    The  extreme  improbability  that 
V,  for  above  a  century  such  a  practice,  if  illegal  or  contrary 

to  the  trust,  should  have  been  allowed  to  exist,  would 
wellnigh  countervail  any  evidence  which  could  be 
brought  to  show  that  it  was  contrary  to  the  original 
intention  of  the  founders.  But  that  is  not  here  the 
point  in  dispute,  no  one  questions  the  right  of  a  Scotch 
ordained  minister  to  become  the  minister  of  this  chapel, 
if  he  be  duly  chosen.  The  question  is  not  whether  he 
may,  but  whether  he  must^  be  a  Scotch  licentiate  or 
minister ;  and  on  this  latter  question  the  usage,  though 
certainly  not  to  be  disregarded,  as  affording  no  evidence 
on  the  point,  is  yet  to  be  compared  with  the  other 
circumstances,  and  to  be  weighed  against  them.  The 
usage  may  have  prevailed,  because  it  was  the  only  usage 
consistent  with  the  trust ;  it  may  have  prevailed  because 
it  was  the  most  convenient  usage.  And  I  think  the 
latter  is  the  more  reasonable  inference  from  the  facts  of 
the  case.  For  I  assume  first  that  there  was  an  impro- 
bability, it  priori^  that  any  body  of  English  Presbyterian 
Dissenters  building  in  1719  a  meeting-house  for  Presby- 
terian worship,  for  their  own  convenience  and  edification, 
should  intend  to  bind  themselves,  and  all  those  who 
came  after  them,  never  to  admit,  as  their  minister,  any 
one  not  licensed  or  ordained  by  a  Scotch  Presbytery ; 
and  secondly,  that  this  improbability  was  increased  in 
the  case  of  Master  John  Turner' $  congregation  by  reason 
of  its  having  evidently  originated  and  existed  for  ten  or 
eleven  years,  under  a  minister  whose  title  to  its  favour 
and  respect  must  have  been  his  original  English  ordina- 
tion, and  not  any  connection  with  Scotland.  This  being 
so,  is  it  so  very  improbable  that  the  uniform  selection  of 
Scotch  ordained  ministers  should  have  resulted  from 
anything  short   of  absolute  binding   necessity  arising 

from 
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from  the  nature  of  the  trust,  as  to  outweigh  the  i  priori        1851 . 
improbability  that  the  founders  intended  to  impose  on    ^^^^  .Gbn 
their  successors  such  a  necessity !   I  think  not.   Though,  «. 

as  appears  from  the  evidence  in  the  cause,  there  has 
never  been  a  cessation  in  England  of  the  practice  of 
ordaining  ministers  according  to  the  Presbyterian  form 
of  ordination,  yet  the  number  of  ministers  so  ordained  has 
not,  I  believe,  been  very  large.     The  progress  of  dissent 
in  this  country  has  gradually  tended  rather  away  from 
Presbyterianism,  and  towards  Independency.     So  that 
those  who  for  the  last  half  century  and  upwards  wanted 
to  obtain  a  regular  orthodox   Presbyterian  minister, 
to  take  charge  of  a  true  Presbjrterian  congregation, 
might  not  always  have  found  it  easy  to  get  such  a 
pastor  from  those  ordained  in  England.    Nothing,  there- 
fore, could  be  more  natural  than  that  a  congregation  so 
cireamstanced  should  look  to  Scotland^  where  they  were 
always  likely  to  find  a  full  supply  of  ministers.     This 
would  to  some  extent  be  true  to  whatever  part  of  the 
kingdom  the  congregation  might  belong ;  but  the  obser- 
vation applies  with  greatly  increased  force  to  a  congre- 
gation in  JBeruncky  a  town  originally  Scotch,  bordering 
closely  on  Scotland,   and    where   the   intercourse  with 
Scotland  must  be  as  constant  and  uniform  as  with  Eng- 
tad.    That  a  congregation  there  situate  should  look  to 
Scotland  for  its  ministers,  was  so  natural  that  the  mere 
fct  of  its  having  always  done  so  has  very  little  weight 
^ft  me  as  tending  to  show  that  in  so  doing  it  was 
acting  in  obedience  to  a  positive  trust,  which  left  no  dis- 
cretion on  the  subject. 

In  making  these  observations  I  have  assumed  that  all 
tke  ministers  "have  been  licensed  or  ordained  by  the 
Church  of  Scotland ;  but,  as  I  originally  intimated,  as  to 
the  earlier  ministers,  I  am  not  at  all  satisfied  that  such 
^*8  the  case. 

[After 


140  CASES  IN  CHANCERY. 

1851.  [After  commenting  upon  the  evidence  as  to  this  point 

^^[j:^:;;^     his  Lordship  said :— ] 

V, 

uRDocH.  J  ^^  therefore  of  opinion  that  neither  as  to  Ikamer^ 
nor  those  who  preceded  him,  nor  as  to  Gardner,  is  there 
any  evidence  satisfactorily  showing  that  they  were  Scotch 
licentiates  or  ministers.  The  point  is  not  perhaps  very 
material  as  to  those  who  preceded  Turner^  but  as  to  him 
it  is  most  important,  for  if  he  was  not  a  licentiate  and 
recognised  minister  of  the  Church  of  Scotlandy  it  is  very 
difficult  indeed  to  suppose  that  those  who  built  the 
chapel  during  his  ministry  and  for  him  could  have  in- 
tended to  impose  such  a  qualification  on  all  future 
ministers. 

It  may,  however,  be  said  that  as  there  is  not  any 
proof  that  Turner  was  not  a  Scotch  licentiate  and  minis- 
ter, it  may  fairly  be  assumed  that  he  was  so  by  reason- 
ing backwards  from  more  modem  times,  that  for  more 
than  half  a  century  all  the  ministers  have  been  Scotch 
licentiates,  therefore  in  the  absence  of  proof  to  the  con- 
trary it  is  fair  to  infer  that  all  have  been  so  ever  since 
the  foundation.  This  may,  in  some  cases,  be  a  legiti- 
mate mode  of  reasoning;  but  it  is  entitled  to  little  weight 
when  the  more  modem  usage  can  be  explained  on 
grounds  inapplicable  to  the  earlier  period.  Now,  here  I 
have  already  stated  that  in  my  opinion  the  near  neigh- 
bourhood of  Berwick  to  Scotland^  and  the  constant  friend- 
ly intercourse  between  them,  together  with  the  probable 
difficulties  which  the  congregation  of  the  Low  Meeting 
House  might  experience  in  obtaining  proper  ministers 
from  England^  may  well  explain  the  reason  why  in  fact 
they  have  always  been  obtained,  for  a  long  time  back, 
from  Scotland,  But  the  matter  does  not  rest  on  any 
general  reasoning  of  this  kind.  There  are  circumstances 
in  evidence  which  seem  to  me  strongly  to  illustrate  the 

view 
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view  which  I  take  of  this  part  of  the  case,  and  to  show        1851. 
that  the  choice  of  Scotch  ministers  for  the  last  half  cen-    ^^^  -Gmn. 
lory  has  arisen  from  other  causes  than  the  positive  obli-  v. 

gation  of  the  trust.  I  allude  to  what  took  place  on 
occasion  of  the  removal  of  Mr.  Aitchesan  in  1797,  and 
to  the  resolutions  of  the  elders  and  trustees  of  the  meet- 
ing house  in  1809,  and  afterwards.  Mr.  Aitcheson  was, 
as  I  have  already  stated,  certainly  a  licentiate  of  the 
Scotch  Church.  By  what  body  he  was  ordained  to  the 
ministry  of  the  Low  Meeting  House  does  not  appear  by 
any  direct  proof,  but  the  great  probability  is  that  he  was 
ordamed  by  the  Northumberland  class,  i.  e.  by  an 
English  and  not  by  a  Scotch  Presbytery. 

[After  stating  the  parts  of  the  evidence  which  his 
Lordship  considered  as  supporting  this  conclusion,  he 
proceeded : — ] 

Probably  in  1809,  and  at  the  subsequent  elections, 
those  who  took  an  interest  in  the  affairs  of  this  congre- 
gation, had  discovered  that  the  only  effectual  mode  of 
securing  to  themselves  the  benefits  of  strict  orthodox 
Presbyterian  worship,  was  to  put  themselves  (so  to  say) 
under  the  Church  of  Scotland.  This  they  did  by  ex- 
press resolutions  on  three  several  occasions.  But  the 
question  is  not,  what  would  now  be  the  best  means  of 
securing  a  succession  of  strict  Presbyterian  ministers, 
but  what  were  the  conditions  and  restrictions  contem- 
plated by  the  founders.  Perhaps,  if  they  could  in  1719 
have  foreseen  what  would  happen  a  hundred  or  a 
hundred  and  twenty  years  later,  they  might  have  framed 
a  trust  conformable  to  the  declaration  in  this  decree. 
Perhaps  they  might  not.  But  this  is  mere  matter  of 
speculation,  in  which  we  have  no  right  to  indulge.  The 
<|Qe8tion  is,  not  what  declaration  of  trust  might  have 

been 
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1851.        been  expedient,  but  what   trusts  can  be  inferred  as 
Att.-G«n      having  actually  been  in  the  contemplation  of  the  found- 
f.  ers.     I   do  not   think  that  any  such  restriction  con- 

fining the  ministers  of  the  Low  Meeting  House  to 
licentiates  of  the  Church  of  Scotlandy  as  is  required  by 
this  decree,  can  be  so  inferred. 

In  the  foregoing  observations  I  have  proceeded  on  the 
principle,  that,  unless  the  restriction  contended  for  was 
in  the  contemplation  of  the  original  founders,  it  could 
not  have  been,  or  at  all  events,  in  the  present  case,  was 
not  created  subsequently.  But  I  am  aware  it  was 
argued  at  the  bar,  that,  even  if  it  was  not  part  of  the 
original  trust  to  require  that  the  minister  should  be  a 
licentiate  and  recognised  minister  of  the  Church  of 
Scotland^  still  such  a  qualification  might  at  some  sub- 
sequent time,  by  resolution  of  the  congregation,  have 
been  made  essential,  so  as  to  bind  succeeding  congrega- 
tions. And  here,  it  was  said,  the  facts  of  the  case 
show,  that,  if  such  a  qualification  was  not  among  those 
required  by  the  original  terms  of  the  foundation,  then  it 
must  have  been  in  some  such  mode  subsequently  esta- 
blished. 

On  this  head  of  argument  it  is  sufficient  to  say,  that 
the  circumstances  to  which  I  have  already  fully  adverted 
relating  to  the  appointment  of  the  several  successive 
ministers,  appear  to  me  to  negative  the  proposition  that 
any  such  resolution  ever  was  come  to.  I  do  not  think 
that  any  minister,  previously  to  1797,  is  shown  to  have 
been  an  ordamed  minister  of  the  Scotch  Church  at  all. 
The  reasons  which  led  to  the  ordination  of  Mr.  Smithy 
in  1797,  by  a  Scotch  and  not  by  an  English  Presbytery, 
were  of  a  local  and  temporary  character.  There  could 
not,  as  I  think,  have  then  been  any  general  resolution 

intended 
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intended  to  bind  all  future  elections.     Certainly  no  such        1851. 
resolution  was  passed  in  or  since  the  year  1809 ;  for     k^i^^T^n^ 
from  that  date  the  minutes  of  all  the  proceedings  of  the  v. 

Low  Meeting  House  are  in  existence,  and  no  such  reso- 
htion  is  found  upon  them.  The  resolutions  passed  in 
1809,  and  at  the  two  succeeding  elections,  seem  to  me 
mconsistent  with  the  existence  of  any  previous  general 
resolution,  requiring,  in  all  cases,  a  Scotch  licentiate 
and  ordination.  For,  if  such  general  resolution  existed, 
what  could  have  been  the  use  of  the  resolutions  passed 
previously  to  the  elections  in  1809,  1821,  and  1823, 
q)ecially  requiring  those  qualifications  on  those  parti- 
cular occasions !  The  facts  do  not,  as  I  think,  exist  on 
which  this  branch  of  the  Relator^s  argument  must  rest, 
and  therefore  the  question  does  not  arise  whether  any 
such  resolution  could,  consistently  with  the  doctrines  of 
thb  Court,  bind  future  congregations  so  as  to  warrant 
this  declaration  in  the  decree  under  which  no  one  can 
be  a  minister  who  is  not  a  licentiate  and  recognised 
minister  of  the  Scotch  Church. 

For  the  reasons,  therefore,  which  I  have  endeavoured 
to  explain  in  detail,  I  am  of  opinion  that  the  decree,  so 
far  as  it  declares  that  no  person  is  qualified  to  be  a 
minister  or  pastor  of  the  Low  Meeting  House  without 
being  a  licentiate  and  recognised  minister  of  the  Esta- 
blished Church  of  Scotland,  and  in  full  connection  there- 
with, is  erroneous,  not  being  warranted  by  the  evidence. 
I  think  it  is  sufficient  that  he  is  a  Presbyterian  minister, 
Kgularly  ordained  to  the  congregation  according  to  the 
Presbyterian  mode  of  ordination  as  prsLctised  in  £nglandy 
Seatlandf  and  Ireland. 

I  think  it  right  here  to  advert  to  the  recent  statute  of 
7  &  8  Vict.  c.  46,  because  an  argument  was  attempted 

to 
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1851.        to  be  built  on  it.     But  I  think  it  wholly  inapplicable  to 
AtTSbn     the  present  case.     As  at  present  advised,  I  incline  to 
V.  think  it  does  not  apply  to  a  case  where  the  question  is 

whether  a  minister  has  or  has  not  been  duly  ordained 
according  to  the  original  trust ;  but,  even  if  such  a  ques- 
tion would  be  within  the  power  of  the  enactment,  still  the 
statute  can  have  no  operation  here.  The  effect  of  it  in 
this  particular  case  can  only  be  to  make  Scotch  ordina- 
tion valid  and  sufficient,  and  of  the  validity  of  such  ordi- 
nation there  can  be  no  doubt.  The  statute  leaves 
untouched  the  question  whether  such  ordination  is  or  is 
not  essential. 

I  have  thus  gone  fully  into  this  part  of  the  decree,  be- 
cause I  think  it  is  calculated  unduly  to  fetter  the  choice 
of  the  congregation  in  their  appointment  of  ministers. 
But  it  now  becomes  my  duty  to  state  (and  that  I  shall  do 
very  shortly)  that,  so  far  as  the  case  of  the  Defendant 
Murdoch  is  concerned,  I  am  clearly  of  opinion  that  the 
decree  is  right  in  declaring  that  he  had  ceased  to  be  qua- 
lified to  exercise  the  office  of  minister  of  the  Low  Meet- 
ing House,  and  so  in  giving  the  necessary  directions  for 
preventing  him  from  using,  and  the  trustees  from  permit- 
ting him  to  use,  the  chapel.  The  grounds  on  which  I 
come  to  this  conclusion  are  very  short  and  simple.  Mr. 
Murdochs  ordination  was  in  fact  a  Scotch  ordination. 
He  was  ordained  by  the  Presbytery  of  Kelso.  That  ordina- 
tion was  certainly  sufficient  to  qualify  him  to  hold  the 
office  of  minister  of  the  Low  Meeting  House.  But  it  was 
necessary  not  only  that  he  should  be  in  the  first  instance 
duly  ordained  to  the  chapel,  but,  further,  that  such  ordi- 
nation should  remain  in  force  so  long  as  he  should  con- 
tinue in  the  post  of  minister.  It  is  an  essential  part 
of  the  Presbyterian  system  that  none  but  a  regularly 
ordained  minister  or  licentiate  should  preach  or  per. 

form 
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form  divine  service.     This  is  the  rule  laid  down  in  the        1851. 
acts  regulating  Presbyterian  Church  government  both     ^^^^T^q^ 
in  England  and  in  Scotland.      Now  it  appears  to  me  v. 

perfectly  clear  on  the  evidence,  that  Mr.  Murdoch  has 
absolutely  ceased  to  be  an  ordained  minister  of  the  Church 
of  Scotland.  In  fact,  by  his  answer  he  repudiates  all 
connection  with  that  Church.  Even  if  he  had  not  done 
so,  1  am  satisfied  as  a  matter  of  fact  on  the  evidence  that 
Mr.  Murdoch^  being  a  member  of  the  Synod  held  at 
Berwick  on  the  16th  of  April  1844,  did  adhere  to  the 
resolutions  then  and  there  adopted ;  and,  that  being  so, 
he  was  brought  within  the  express  terms  of  the  act  of 
General  Assembly  of  2nd  June  1845,  entitled  "  An  Act 
anent  Presbyterian  Churches  in  JEnglandT  which  enacts 
and  declares  that  all  members  of  the  Synod  who  so  ad- 
hered are  no  longer  members  of  or  in  communion  with  the 
Established  Church  of  Scotland.  The  effect  of  that 
oiactment  was  not  directly  to  remove  Mr.  Murdoch  from 
his  situation  as  minister  of  the  Low  Meeting  House. 
Neither  the  General  Assembly  nor  any  Scotch  Court  could 
iflect  his  civil  rights  in  this  country.  But  it  certainly 
was  within  the  competence  of  the  General  Assembly  to 
deprive  him  of  his  status  as  an  ordained  minister  of  the 
Scotch  Church,  and  that  has  been  effectually  done.  He 
is  no  longer  an  ordained  minister  of  that  Church,  and  if 
not  of  that  Church,  then  of  no  other  Presbyterian  Church 
whatever,  and  therefore  not  now  capable  of  being  minister 
or  pastor  of  the  Low  Meeting  House.  On  this  part  of 
the  case  I  have  nothing  further  to  add. 

The  result  of  my  judgment  being  that  the  decree  is 
wrong  in  declaring  that  the  minister  of  the  Low  Meeting 
House  must  be  a  licentiate  and  recognised  minister  of 
the  Established  Church  of  Scotland,  and  in  full  connec- 
tion therewith,  it  necessarily  follows  that  in  my  judgment 
the  directions  consequent  on  that  declaration  are  also 

Vol.  I.  L  d.  m.  o.     wrong. 
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1 851 .       wrong.     Had  my  learned  Brother  taken  the  same  view  as 
Att  -Gbn     I  <i<^  o^  ^his  part  of  the  case,  it  would  have  been  our  duty 
V.  to  point  out  in  what  respects  those  directions  must  be  va- 

ried,  but  as  he  concurs  with  Sir  James  Wigram  no  such 
alterations  will  be  requisite.  The  decree  will  stand  in 
its  present  form ;  and  I  feel  that  I  shall  have  done  all 
which  my  duty  requires  of  me  in  pointing  out  generally 
the  grounds  of  the  opinion  I  have  formed,  without  indi- 
cating the  precise  modifications  of  the  decree,  which,  if 
the  same  grounds  had  been  taken  by  my  learned  Brother, 
would  have  been  necessary. 

The  decree  will  of  course  be  affirmed,  and  the  appeal 
dismissed. 
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1851. 


In    the    Matter   of    The    ST.   GEORGE    STEAM      Dec.i.s. 
PACKET    COMPANY,    and    of    The    JOINT 
STOCK   COMPANIES    WINDING-UP  ACTS, 
1848  and  1849. 


Ex  parte  CROPPER. 


T 


'HIS  was  a  motion  on  behalf  of  Edward  Cropper ^    Before  The 
Ebenezer  Pike,  Jonathan  Pirn,  George  Braithwaite   S,  L«"d 

Cretodson,  and  John  Potter,  beine  certain  of  the  con-  „  Truro. 

...  '  o  Previously  to 

tnbuiories  of  the  St.  George  Steam  Packet  Company,  the  passing  of 

that  an  order  of  the  Vice-ChanceUor  Knight  Bruce,  dated  *^®  2^"?!°? " 

•^  '  up  Act  1848, 

the  I2th  December  1850,  might  be  reversed  or  varied,  a  Joint-Stock 
and  that  the  bill  of  costs  of  Messrs.  Laces,  Myers  ^  SXriun' 
^ge  might  be  taxed  as  between  attorney  and  client,  der  provisions 
^d  the  amount  paid  to  the  parties  moving  by  the  Official  that  purpose 

Manager  out  of  the  assets  of  the  Company.  "*  ^he  deed  of 

^^  ^     '^  settlement  of 

the  Company, 
The  deed  of  settlement  of  the  Company  contained  mitteeTOsaD- 
P^ovisions  for  the  dissolution  of  the  Company  by  the  pointed  for 
^Weholders.      On    the    14th    September    1843,    the  SiS^fi 
^nipany  was    dissolved  under  these   provisions,   and  ingitimpos- 
^he    parties  now  moving  were  appointed  a  Committee  this  in  the 
^^  carrying  the  dissolution  into  effect.     It  was,  how-  ^^^  *f ?h  "^ 

^^et*^   found   impossible    to   accomplish    this,   and   the  law,theCom- 

o^»»«^««««  mittee  in- 
Company  earredacon- 

.  siderable  bill 

^,  ?<^t8  in  attempting,  through  their  solicitor,  to  get  the  public  Acts  of  Parliament, 

p^^cli  at  that  time  were  being  brought  forward,  made  applicable  to  the  case  of  the 

Q^^^pany,  and  finally  in  urging  forward  the  passing  of  the  Winding-up  Act  itself. 

^  ^be  passing  of  that  Act  an  order  was  obtained  for  winding  up  the  Companv : 

r^  Committee  then  claimed  to  be  paid  out  of  the  assets  of  the  Company  the 

r^^tint  of  their  solicitor's  bill  of  costs,  but  this  claim  was  disallowed,  on  the 

^^nd  that  the  matters  in  respect  of  which  the  costs  were  incurred  were  beyond 

™^  power  of  the  Committee. 

L2 
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1851.  Company  was  ultimately  brought  under  the  provisions 
^^"^^  of  the  Winding-up  Act  1848.  The  bill  of  costs  in 
Cropper,  question  was  for  the  professional  services  of  the  solicitors 
employed  by  the  Committee,  who  claimed  to  charge  it 
on  the  assets  of  the  Company.  The  Master,  by  whom 
the  Company  was  being  wound  up,  (under  an  order 
dated  the  10th  November  1848,)  rejected  the  claim, 
and  his  decision  was  affirmed  by  the  Vice-Chancellor, 
from  whose  order  the  present  appeal  was  brought. 
The  following  are  the  clauses  of  the  deed  of  settlement 
of  the  Company  under  which  its  dissolution  in  1843  took 
place. 

Clause  72.  ^^  That  an  absolute  and  entire  dissolution  of 
the  Company  and  determination  of  this  partnership  may 
lawfully  take  place  on  the  terms  hereinafter  expressed, 
and  on  no  other  terms ;  that  is  to  say,  by  and  with  the 
consent  and  approbation  of  two-third  parts  at  least  in 
number  and  in  value  of  the  votes  of  the  shareholders 
present  in  person  and  voting  at  each  of  two  successive 
meetings  of  the  proprietors,  and  each  meeting  to  be,  for 
that  purpose  exclusively,  respectively  convened  by  the 
directors,  by  one  calendar  month's  notice  at  least,  (to 
be  signed  by  the  clerk  for  the  time  being,)  by  advertise- 
ment in  a  Liverpool  and  Dublin  newspaper ;  and  that 
proper  measures  for  effectuating  such  dissolution  shall 
be  taken  by  a  committee,  to  be  composed  of  three  of 
the  directors  for  the  time  being  of  the  Company,  and 
by  an  equal  number  of  persons  to  be  elected  by  the 
majority  of  votes  of  the  shareholders  present  and  voting 
at  the  latter  of  such  meetings ;  and  that  after  such  dis- 
solution the  affairs  and  concerns  of  the  Company  shall, 
with  all  convenient  speed,  be  wound  up,  and  the  debts 
and  liabilities  of  and  claims  on  the  Company  shall  be 
satisfied,  discharged,  or  otherwise  sufficiently  provided 

for; 
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for;  and  all  the  vessels,  boats,  engines,  and  other  pro-        1851. 
perty  and  effects,  securities  or  assets,  guaranties,  and      ^Esrparte 
other  fimds,  and  interest  and  benefit  of  existing  en-     Cboppbr. 
gagements,  shall  be  converted ;  and  for  that  purpose  all 
outstanding  debts  owing  to,  and  the  benefit  of  engage- 
ments belonging  to,  the  Company,  may  be  sold  for  money, 
and  the  balance,  if  any,  of  the  assets  and  property  of 
the  Company  shall  be  divided  among  the  persons  who 
shall  be  the  respective  shareholders  at  the  period  of  dis- 
solution, and  their  respective  executors  and  administrar 
tors,  rateably  and  In  proportion  to  the  amount  of  their 
respective  shares  at  that  time,  and  any  of  the  share- 
holders, not  being  a  director,  may  become  purchasers  of 
my  of  the  assets  of  the  Company  which  shall  be  sold ; 
and  the  majority  of  votes,  according  to  the  rules  of 
voting  hereinbefore  contained,  present  and  voting  at 
any  such  special  meeting  to  be  convened  for  the  purpose, 
may  declare  the  accounts  of  the  Company  finally  closed, 
and  the  assets  of  the  Company  fully  administered,  or 
with  such  exceptions  as  they  may  think  fit  to  declare ; 
and  the  directors,  trustees,  and  all  other  parties  to  be 
rdeased  and  discharged,  with  or  without  such  excep- 
tions, from  all  suits,  claims  and  demands  under  and  by 
virtue  or  in  consequence  of  these  presents,  and  they 
shall  be  released  and  discharged  according  to  such  reso- 
lution, and  in  the  form   and   under  the  modifications 
thereof.'' 

Clause  76.  ^^That  the  directors  for  the  time  being  may 
apply  for  and  solicit,  out  of  the  funds  of  the  Company,  a 
Charter  for  the  purpose  of  incorporating  the  Company 
hereby  established  or  the  shareholders  thereof  for  the 
time  being,  and  also  may  apply  for  and  solicit  an  Act  of 
Parliament  for  the  purpose  of  giving  full  efiect  to  and 
carrying  into  execution  the  provisions,  agreements  and 
stipulations  in  these  presents  or  in  any  supplemental 

deed 
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1851.        deed  contained,  and  procuring  such  other  privileges  as 
Ew  parte      ^^^  "^  requisite  or  necessary  for  the  purpose,  or  as  may 
Croppbr.     be  deemed  advantageous  for  the  interest  of  the  siud 
Company.'*' 

The  following  statement,  showing  the  several  mattere 
in  respect  of  which  the  bill  of  costs  in  question  was  in- 
curred, is  in  substance  taken  from  the  affirmation  made 
in  the  case  by  Mr.  Rigge,  (a  Quaker,)  one  of  the  firm 
of  the  solicitors  employed  by  the  Committee: — The 
Company  was  dissolved,  as  before  stated,  on  the  14th 
September  1843,  under  the  powers  contained  for  that 
purpose  in  the  seventy-second  clause  of  the  deed  of 
settlement,  by  the  votes  of  the  shareholders  present 
in  person  and  voting  at  two  successive  meetings  of 
the  proprietors  duly  convened  according  to  the  re- 
quirements of  such  clause,  the  first  of  such  meetings 
being  held  on  the  1st  August  1843,  and  the  second 
on  the  14th  September  1843;  and  at  such  last-men- 
tioned meeting  Abraham  Woody  Ebenezer  Pike^  and 
Jonathan  Pirn,  being  three  of  the  directors,  and  Edward 
Cropper^  George  Braithwaite  Crewdson^  and  John 
Potter^  three  of  the  shareholders  of  the  Company, 
were  appointed  a  Committee  for  effectuating  the  dis- 
solution and  winding  up  the  affairs  and  concerns  of  the 
Company;  and  the  Committee,  immediately  after  its 
appointment,  employed  Messrs.  Laces  ^  Co.  to  act  as 
their  solicitors. 

Previous  to  the  dissolution,  the  directors  had  issued 
circulars  to  the  several  shareholders,  requesting  a  con- 
tribution of  fifty  pounds  per  share  towards  paying  off 
the  liabilities  of  the  Company ;  and  at  the  dissolution 
about  70,000Z.  had  been  received  on  account  of  such 
contribution.  At  that  time  the  Company  were  in- 
debted   to  various  persons    in    about    162,000/.,    and 

had 
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hid  assetB  estimated  to  produce  91,000/.,  leaving  an        1851. 
estimated  deficiency  of  about  71,000/.     The  Company      ^^wmrf 
then  consisted  of  about  three  hundred  and  fifty  share-     Cropper. 
holders;  and  the  Committee,  after  a  careful  examina- 
tion of  the  accounts,  and  consideration  of  the  means 
of  the  different  shareholders,  were  of  opinion  that  it 
would  require  the  sum  of  fifty  pounds  per  share  from 
those  who  were  able  to  pay  but  had  not  already  paid 
the  contribution  of  fifty  pounds  per  share,  and  the  further 
sum  of  sixty  pounds  per  share  from  all  those  shareholders 
who  were  able  to  pay  the  same,  to  enable  them  to  dis- 
charge the  debts  and  liabilities  of  the  Company.     The 
Committee  caused  a  full  statement  of  the  accounts  to  be 
printed  and  circulated  amongst  the  shareholders,  ac- 
companied by  a  report  signed  by  the  secretary,  setting 
forth  their  opinion  as  to  the  state  of  the  Company,  and 
requiring  the  immediate  payment  of  those  sums  of  money. 
The  sum  of  one  hundred  pounds  per  share,  being  the 
total  amount  authorized  to  be  raised  by  the  deed  of 
settlement  from  each  shareholder,  having  been  fully  paid 
by  the  shareholders,  the  Committee  had  no  power  under 
the  deed,  by  action  or  otherwise,  to  enforce  payment  of 
the  sums  required  for  the  purposes  aforesaid.  Previously 
to  the  dissolution  of  the  Company,  Mr.  J.  O.  Binger^ 
at  the  request  of  the  directors,  visited  Ireland  for  the 
purpose  of  waiting  on  the  various  shareholders  who  had 
not  paid  the  fifty  pounds  contribution,  and  pressing  upon 
them  the  absolute  necessity  for  such  payment;    and 
during  such  visit  he  personally  called  on  the  greater 
number  of  the  shareholders  living  there,  but  the  amount 
which  he   was  enabled    to   induce   them  to   pay   was 
nnall.     After  the  dissolution,  Mr.  James  Powell^  the 
secretary  appointed  by  the  Committee,  went  over  to 
Ireland  for  the  same  object,  and  during  his  visit  there 
he  saw  the  greater  number  of  the  shareholders  who  were 
m  arrear,  and  urged  upon  them  the  necessity  of  making 

the 
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1851.        the  payments,  but  he  was  only  enabled  to  induce  them 

E^g  parte       ^^  P&y  &  ^^^T  small  amount. 
Cropper. 

The  Committee  having  no  direct  means  of  obtaining 
payment  of  these  sums,  Mr.  Rigge^  with  their  sanction, 
induced  several  creditors  to  issue  writs  of  9cire  fadaM 
on  judgments  obtained  against  the  Company  against 
several  shareholders  who  had  not  paid.  The  holders  of 
such  judgments  refused  however  to  issue  the  writs  and 
take  proceedings  against  the  shareholders,  imless  they 
were  indenmified  from  costs :  such  indemnity  was  accord- 
ingly given  and  several  actions  were  brought  and  tried, 
but  it  was  found  that  the  expense  of  proceeding  in  this 
manner  would  preclude  any  beneficial  result  arising  to  the 
Company ;  and  on  this,  and  also  on  the  ground  of  the 
Committee  having  been  advised  that  such  proceedings 
were  illegal,  the  proceedings  to  enforce  payment  by  writs 
of  scire  facias  were  abandoned.  The  Committee  was  then 
advised  that  the  only  mode  left,  for  the  winding  up  of  the 
affiiirs  of  the  Company  and  enforcing  an  equitable  pay- 
ment towards  the  losses  of  the  Company  by  the  different 
shareholders,  was  by  bill,  but  that,  from  the  great  number 
of  shareholders  residing  in  different  parts  of  England  and 
Ireland  and  the  intricacy  of  the  accounts,  the  attempt  to 
wind  up  the  afikirs  of  the  Company  in  this  manner  would, 
after  incurring  very  large  expense,  be  in  effect  useless. 

In  1844  a  bill  was  introduced  into  Parliament  by 
Government  for  winding  up  joint-stock  companies  un- 
able to  meet  their  pecuniary  engagements  (the  Act  7  &  8 
Vict,  c.  Ill) ;  but,  as  it  only  applied  to  companies  then 
carrying  on  business  and  not  to  such  as  had  been  dissolved, 
the  remedies  proposed  for  winding  up  were  altogether  in- 
applicable to  a  company  in  the  position  of  the  St.  George 
Steam  Pcicket  Company  :  the  bill  only  professed  to  deal 
with  a  company's  existing  assets  and  contained  no  pro- 
visions 
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visions  whatever  for  enforcing  payment  from  the  share-        1851. 
holders  in  cases  where  the  assets  should  prove  insufficient      ^        . 
fordischarging  the  debts  and  losses  of  a  company.  Under     Cropper. 
these  circumstances  Mr.  JRigge,  by  the  direction  and  with 
the  knowledge  of  the  Committee,  went  up  to  London  at 
TariouB  times  during  the  ^Bssion,  for  the  purpose  of  pro- 
caring  such  alterations  in  the  bill  as  would  render  it  ap- 
ph'cable  to  the  St.  George  Steam  Packet  Company,  and 
enable  the  affairs  of  the  Company  to  be  wound  up  by  the 
Committee.    After  various  interviews  with  the  Board  of 
Trade,  who  had  charge  of  the  bill,  and  through  the  influ- 
ence of  different  members  of  Parliament  whom  Mr.  Rigge 
and  his  agent,  Mr.  Fields  interested  in  the  matter,  certain 
dauses  were  introduced  into  the  bill,  extending  its  provi- 
sions to  companies  which  had  been  dissolved  previous  to 
its  passing,  providing  for  enforcing  the  rateable  payment 
by  shareholders  towards  the  losses  of  the  companies 
where  the  assets  should  prove  insufficient  for  the  discharge 
of  their  liabilities,  and  for  rendering  shareholders  resident 
in  Ireland  and  Scotland  subject  to  the  provisions  of  the 
bill.  At  a  meeting  of  the  Committee  held  upon  Mr.  Rigge  s 
return  from  London^  he  reported  to  the  members  of  the 
Committee  then  present  the  various  steps  he  had  taken 
for  carrying  out  the  purposes  aforesaid,  when  such  steps 
were  fully  approved  of  by  the  Committee,  and  Mr.  Rigge 
was  then  instructed  to  use  his  best  exertions  to  procure 
the  making  of  the  orders  in  Chancery  requisite  for  carry- 
ing out  the  provisions  of  the  Act  (a).      Mr.  Rigge  ac- 
cordingly, several  times  during  the  year  1845,  visited 
London  for  the  purpose  of  having  interviews  with  Lord 
LangdalCj  the  Board  of  Trade  and  other  parties,  and 
endeavouring  to  procure  the  making  of  the  requisite 
orders;   he  was  at  length  informed   by  the  Board  of 
Trade,  that,  after  an  interview  with  the  Lord  Chan- 
cellor, they  did  not  think  that  such  orders  were  then  at 

present 

(ff)  See  7  <i-  8  Vict.  r.  111,5.  22. 
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1851.  present  required.  Mr.  Rigge  and  Mr.  Field  had  how- 
Ex  parte  ^^^^^  for  the  purpose  of  carrying  out  the  provisions  of 
Cropper,  the  Act,  prepared  the  heads  of  such  orders  as  ap- 
peared to  them  requisite  for  the  purpose,  and  the 
Board  of  Trade,  after  many  interviews,  agreed  to  bring 
in  a  bill  for  carrying  out  the  intention  of  the  former  Act 
through  the  medium  of  the  Court  of  Chancery. 

In  1845  the  Government  introduced  a  bill  (the  Act 
8  &  9  Vict.  c.  98)  for  extending  to  Ireland  the  provisions 
of  the  Act  of  1844 ;  and  as  Mr.  Rigge  had  been  advised 
by  Counsel  thftt  considerable  doubt  existed  as  to  whe- 
ther the  SL  George  Steam  Packet  Company  could  be 
wound  up  under  the  Act  of  1844,  inasmuch  as  the  Com- 
pany was  established  in  Ireland  and  was  otherwise  treated 
as  an  Irish  Company,  by  the  deed  of  settlement  having 
been  registered  in  the  Court  of  Chancery  there  and  all 
the  vessels  of  the  Company  having  been  registered  at 
the  Custom-house  in  Dublin,  Mr.  Rigge  applied  for,  and 
after  considerable  difficulty  obtained,  the  insertion  of  a 
clause,  (section  29,)  for  the  purpose  of  enabling  the  Com- 
pany to  be  wound  up  in  England. 

During  the  sessions  of  the  years  1846  and  1847,  Mr. 
Rigge  visited  London  many  times  for  the  purpose  of  press- 
ing forward  the  preparation  of  the  bill  promised  by  the 
Government,  as  above  mentioned,  and  having  interviews 
with  Mr.  Bellenden  Ker,  who  was  the  Counsel  consulted 
by  the  Board  of  Trade  in  the  matter,  on  the  details 
thereof;  and  though  the  Government  from  time  to  time 
promised  in  the  House  of  Commons  that  the  measure 
should  be  introduced,  yet,  from  the  repeated  delays  that 
took  place,  it  was  not  introduced  until  the  latter  end  of 
the  session  of  1847;  and  was  not  finally  passed  until 
1848.  Under  this  Act,  "The  Joint  Stock  Companiee 
Winding-up  Act,   1848,"''   an  order  was  obtained  for 

winding 
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winding  up  the  ^S^  Oeorge  Steam  Packet  Company  as        1851. 
above  stated.  ^T'''"^ 

Ex  parte 
Cropper. 

Mr.  Rigge  from  time  to  time,  at  the  meetings  of  the 
Committee,  reported  fully  to  them  the  various  steps 
which  were  taken  to  obtain  the  passing  of  the  measure  ; 
these  steps  were  adopted  and  approved,  and  Mr.  Rigge 
from  time  to  time,  during  the  intervals  between  the 
meetings  of  the  Committee^  corresponded  with  all  the 
diJBerent  members  of  the  Committee  except  Mr.  JEbenezer 
Pike^  and  informed  them  of  his  proceedings,  and  from 
time  to  time  received  from  all  of  them,  except  Ebenezer 
Pike,  most  urgent  requests  to  press  on  the  measure. 
JAt,  Rigge  stated  in  his  affirmation,  that  he  was  satisfied 
that  the  Winding-up  Act  would  not  have  been  prepared 
and  passed  without  his  constant  and  personal  attend- 
mce  in  London,     The  bill  of  costs  incurred  by  the  Com- 
mittee in  these  various  proceedings^  and  which  was  now 
in  question,  amounted  to  2197/. 

Mr.  Rolt  and  Mr.  Selwgn,  for  the  appeal  motion, 
contended  that  all  the  acts  done,  and  for  which  the  costs 
had  been  incurred,  were  legitimately  within  the  powers 
of  the  Committee  ;  that  under  the  terms  of  the  deed  of 
settlement  they  might  have  applied  for  a  private  Act  of 
Parliament,  and  that  it  made  no  difference  that  they 
Ittd  attained  the  same  result  by  getting  the  requisite 
proviaions  inserted  in  a  public  Act. 

Mr.  Bacon  and  Mr.  J,  V.  Prior ^  contra,  submitted 
that  the  powers  of  obtaining  an  Act  of  Parliament  which 
*ere  contained  in  the  deed  of  settlement  had  no  reference 
to  the  circumstances  of  the  present  case ;  that  the  object 
rfthe  proceedings  of  the  Committee  now  under  discussion, 
^^  not  to  carry  out  the  purposes  of  the  Company,  but, 
the  Company  having  been  dissolved,  to  enable  certain 

shareholders. 
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1851.  shareholders,  whom  the  creditors  of  the  Company  had 
^""''"^  fixed  with  liabilities,  to  obtain  contribution  from  the 
Crop  PER.     rest  of  the  members. 

Mr.  Selwyn  in  reply. 

The  Lord  Chancbllor. 

I  own  myself  unable  to  entertain  any  doubt  on  this 
case,  which  appears  to  me  to  be  unaccompanied  with 
any  serious  difficulty.  Certain  individuals  formed  them- 
selves into  a  Company,  and  became  partners  under  a 
deed  creating  certain  liabilities  in  these  parties  inter 
8€ ;  their  liabilities  with  regard  to  the  public  depended 
of  course  on  the  general  law,  which  could  not  be 
altered  or  affected  by  any  private  agreement  between 
the  partners.  It  then  appears  that  the  Company  found 
itself  in  a  condition  in  which  it  became  necessary  to 
wind  up  its  concerns ;  and  I  am  told  that  those  who  in- 
terfered for  this  purpose  did  so,  not  by  resorting  to  any 
of  the  provisions  of  the  deed,  or  to  any  general  law  ap- 
plicable to  the  winding  up  of  a  partnership,  but  that 
they  resorted  to  some  proceedings  of  inducing  creditors 
to  bring  actions  or  to  issue  writs  of  scire  facias  against 
different  individuals,  not  with  a  view  of  charging  those 
individuals  with  any  contributions  or  proportions  as 
partners,  but  with  a  view  of  charging  them  with  the 
debts  of  individual  creditors.  Whether  this  was  or  was 
not  a  correct  coiu^e  does  not  come  before  the  Court, 
but  the  individuals  who  resorted  to  it  found  that  it  was 
not  calculated  to  lead  to  the  desired  result,  and  they 
therefore  agreed  to  dissolve  the  Company,  according  to 
the  terms  of  the  deed. 

Now  when  the  partners  engaged  with  each  other 
under  that  deed,  they  might  or  might  not  know  pre- 
cisely what   were   the   legal  obligations  to  which  the 

terms 
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terms  of  the  deed  as  between  each   other  subjected       1851. 
them ;  but  this  is  clear,  that  they  meant  to  be  bound     ^^   ^^^^ 
by  the   existing  law  in  regulating  their  liabilities  as     Croppjsr. 
regards    each    other,    and    not    by   some   future    and 
unknown  law.      Neither  does  it  appear    that  at  the 
meeting  at  which  it  was  resolved  that  the  Company 
should  be  dissolved  and  its  affairs  wound  up,  any  sug- 
gestion was  made  of  applying  for  any  new  law  which 
should  regulate  the  liabilities  or  remedies  between  the 
parties  themselves  differently  from  what  was  done  by 
the  contract  of  partnership  into  which  the  parties  had 
entered.      The  Committee  was  appointed   apparently 
with  reference  to  no  other  view,  and  in  contemplation  of 
DO  other  proceedings  than  such  as  were  consistent  with 
the  deed.     These  might  or  might  not  be  competent  for 
the  purpose  proposed ;  4>ut,  at  all  events,  each  of  the  pro- 
prietors would  have  a  right  to  a  voice  whether  he  would 
consent  to  the  funds  of  the  Company,  or  the  funds  to  be 
sobBcribed  by  individuals,  himself  being  one,  being  applied 
to  the  obtaining  of  a  new  law  which  should  increase 
liabilities  and  give  remedies  which  had  not  previously  ex- 
isted. It  appears  to  me,  that  those  who  concurred  in  ap- 
pointing the  Committee  could  have  had  no  ground  what- 
ever to  suppose  that  at  their  expense  the  Committee  was 
to  wind  up  the  Company  by  obtaining  some  new  law, 
still  less  that  at  their  expense  an  application  should  be 
nude  to  improve  the  general  law  of  the  country  as  ap- 
plicable to  such  concerns,  in  the  benefits  or  prejudices 
of  which  they  would   partake.     In  respect  of  certain 
inembers  of  the  Company,  the  effect  of  the  new  law 
^ni8  to  increase  their  liabilities,  and  to  give  facilities  for 
^forcing  them :  this  would  be  no  improvement  in  their 
condition,  though  it  might  be  in  the  condition  of  others 
s&d  in  the  general  law ;  and   individuals  thus  circum- 
stanced, having  authorized  a  committee  to  wind  up  a 
OQQcem  as  between  themselves  and  their  partners  in  a 

given 
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1851.        given  state  of  the  law,  might  well  express  their  sur- 
^^^^^^^      prise  that  they  should  be  charged  with  the  obtaining  of 
Cboppbr.     a  new  law  for  such  a  purpose. 

The  general  body  of  the  subscribers  must  then  have 
supposed  that  that  was  in  contemplation  which  I  have 
just  stated ;  but  it  would  appear  that  certain  members 
of  the  Company,  having  found  that  the  existing  law  could 
not  be  conveniently  applied  to  the  winding  up  of  the 
Company,  had  a  latent  intention  of  endeavouring  to 
obtain  some  new  law  which  should  improve  the  condition 
of  some  persons  connected  with  the  Company  who  might 
be  under  a  primary  liability  to  the  creditors.  The  bill 
of  costs,  accordingly,  opens  not  with  any  attempt  to 
wind  up  the  concern  under  the  existing  law,  but  with 
the  consideration  of  a  bill  broug}it  into  Parliament  by 
the  Government,  and  with  the  endeavour  to  get  some 
clauses  introduced  into  it  for  the  purpose  of  making  it 
embrace  the  circumstances  of  this  Company.  Of  course, 
while  doing  this,  it  would  also  embrace  all  other  com- 
panies whose  circumstances  were  the  same.  The  Com- 
mittee, however,  started  with  the  intention  of  obtaining 
a  new  law,  and  as  far  as  I  have  been  able  to  go  through 
the  items,  the  whole  of  the  bill  of  costs  appears  to  be 
directed  to  tliat  object. 

But  it  is  said  that  the  solicitors  have  a  right  to  be 
paid :  that  will  be  so,  if  the  solicitors  have  exercised  due 
caution  in  letting  the  Committee  know  what  they  were 
about,  and  that  they  were  incurring  this  large  hill  of  costs 
on  their  individual  responsibility,  and  that  it  was  not 
within  the  scope  of  the  authority  that  the  Company  had 
given  them.  If,  however,  the  Committee  have  trusted 
the  solicitors  to  keep  them  within  the  limit  of  their  au- 
thority and  to  enable  them  to  act  safely  and  prudently, 
and  if,  in  this  case,  the  solicitors,  by  mistake  or  oversight, 

have 
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have  led  them  into  error,  that  will  be  a  matter  between        1851. 
them  and  the  Committee,  but  has  no  connection  with  the      ^^'^''^ 

jSx  parte 
question  of  the  general  liabilities  of  the  Company.     Deal-     Cropper. 

ing,  therefore,  with  that  part  of  the  bill  of  costs  which 

has  relation  to  the  subject  which  I  have  mentioned,  my 

o{Mnion  is,  that  the  decision  of  the  Court  below  and  of 

the  Master  was  correct,  and  that  it  was  not  within  the 

authority  of  the  Committee  to  set  about  procuring  either 

a  general  or  a  particular  Act  of  Parliament. 

It  is  also  urged  that  the  Committee  were  to  take  the 
proper  measures  for  winding  up  the  Company,  but  this 
most  be  understood  to  have  reference  to  the  deed  of 
partnership  by  which  the  parties  had  bound  themselves  to 
each  other,  and  under  which  the  Committee  was  appointed. 
It  seems  to  me  that  as  far  as  the  general  appointment 
of  the  Committee  was  concerned,  they  were  bound  to  re- 
sort to  such  means  as  the  deed  authorized  and  no  other ; 
and  they  were  not  appointed  with  any  express  or  implied 
aothority  to  incur  expenses  not  within  the  terms  of  that 
deed,  and  the  authority  which  by  that  deed  was  proposed 
to  be  given  to  any  body,  directors  or  committee  or  who- 
ever it  might  be,  who  should  be  charged  with  the  duty  of 
winding  up  the  concerns  of  the  Company. 

Then  it  is  argued  that  there  is  authority  in  the  seventy- 
sixth  clause  of  the  deed  to  apply  for  an  Act  of  Parlia- 
ment; but  it  is  quite  impossible  to  read  that  clause  without 
perceiving  that  it  has  no  reference  to  the  winding  up  of 
the  Company,  but  is  directed  to  a  totally  different  object, 
and  is  for  the  purpose  of  giving  effect  to  and  carrying  into 
execution  the  provisions  of  the  deed.  The  clause  begins 
bf  giving  authority  to  obtain  a  Charter,  which  could  not 
be  for  the  purpose  of  winding  up  the  Company ;  and  the 
latt^  part  of  the  clause  has  the  same  general  object. 
Bdther  a  Charter  is  to  be  obtained  or  an  Act  of  Parliament, 

but 
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1851.  but  whether  one  or  the  other,  the  object  and  sole 
^^""'^  purpose  to  which  the  clause  is  directed  is  that  of  the 
Cropper,  prosecution  of  the  Company.  There  is  also  an  express 
clause,  the  seventy-second,  directed  to  winding  up  the 
a&irs  of  the  Company,  which  is  entirely  silent  as  to  any 
authority  to  procure  an  Act  of  Parliament,  or  anything 
going  beyond  the  express  provisions  of  the  deed ;  and 
comparing  this  with  the  language  of  the  seventy-sixth 
clause,  the  distinction  between  the  two  appears  to  me 
perfectly  clear  and  apparent. 

But  then  it  is  said  that,  admitting  the  Committee 
were  only  authorized  at  the  expense  of  the  Company  to 
prosecute  such  remedies  as  were  incident  to  the  partner- 
ship founded  on  the  deed,  there  were  other  applications 
made  for  the  purpose  of  procuring  certain  orders.  I  do 
not,  however,  find  that  any  of  these  applications  were 
for  the  purpose  of  obtaining  rules  and  orders  independent 
of  or  with  any  other  object  than  to  incorporate  them  in 
the  Act  of  Parliament.  Indeed ,  from  the  commencement 
of  the  bill  of  costs,  it  is  apparent  that  all  idea  of  winding 
up  the  concern  under  the  existing  law  was  abandoned, 
and  that  it  was  a  new  law  that  was  desired.  Now  if  that 
new  law  can  have  any  application  to  the  subject,  it 
must  be  as  directed  to  the  prosecution  of  the  con- 
cern. The  directors  too  were  the  persons  who  were  to 
procure  the  Act  of  Parliament,  and  it  was  to  their  dis- 
cretion alone,  subject  to  given  provisions  in  the  deed 
restraining  and  regulating  it,  that  the  subscribers  com- 
mitted their  interests  in  that  respect;  but  the  Com- 
mittee was  formed  partly  of  directors  and  partly  of 
other  members^  and  was  an  entirely  new  body  to  whom 
no  such  authority  or  discretion  was  delegated.  It  seems, 
therefore,  to  me  that  the  Act  is  clearly  out  of  the 
question;  and  with  respect  to  obtaining  the  orders, 
which  turned  out  an  abortive  proceeding,  that  does  not 

appear 
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Bffear  to  have  entered  the  minds  of  the  parties  until 
after  they  had  abandoned  all  idea  of  winding  up  the  con- 
cern under  the  existing  law* 

Whether  then  this  Committee  did  or  did  not  render 
any  public  service  in  making  more  efficient  the  Act  of  Par- 
liament which  ultimately  passed,  is  a  matter  with  which 
this  Court  has  nothing  to  do.  If  they  did,  they  must  be 
content  with  taking  the   credit   of  having  done  so; 
bat  it  can  furnish  no  ground  for  the  particular  charge 
now  sought  to   be  established    against  the   Company. 
It  appears  to  me  that  they  had  no  authority  to  incur 
any  part  of  the  bill  of  costs  in  question,  and  that  the 
order    pronounced   by  the   Vice-Chancellor   must   be 
affirmed,  and  the  present  motion  dismissed  with  costs. 
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1851. 

Br  parte 
Cropper. 


The  SUTTON  HARBOUR  IMPROVEMENT 
COMPANY  r.  KITCHENS. 


Dec,  10. 


THIS  was  an  appeal  from  an  order  of  the  late  Master     Before  The 
-^xt-    T>  11  X*  •  •       L*  Lords  Jub- 

of  the  Rolls,  grantmg  an  mjunction.  ticbs. 

An  incorpo- 
Under  the  provisions  of  a  special  Act,  and  of  the  Har-  rated  Ck>in- 

bours,  V^^y,^^^'^' 
^   proving  a 

Wxrar  under  the  powers  of  an  Act,  whereof  the  provisions  of  the  Lands  Clauses 

CoBsolidation  Act,  1845,  were  made  part.     In  the  course  of  the  works  a  coffer  dam 

«M  made,  which  temporarily  prevented  ships  from  approaching  so  near  the  ware- 

kmses  adjoining  the  harbour  as  they  had  been  accustomed  to  do.  A  lessee  of  such 

avueboose  dauned  compensation  for  the  damage  thus  occasioned  to  him  to  the 

BBcmnt  of  65/.»  or  to  have  the  same  ascertained  by  arbitration.  The  Ck>urt  refused 

to  grant  an  injonction  restraining  him  from  proceeding  under  the  compensation 

dtuet  of  the  Lands  Clauses  Consolidation  Act. 

Semble,  that  a  Company  does  not,  by  nominating  under  protest  an  arbitrator 
JDporsnance  of  the  Lands  Clauses  Consolidation  Act,  184i(,  admit  that  the  case 
ii  one  entitling  the  claimant  to  any  compensation. 

Where  a  bill  had  been  filed  by  a  company  for  an  injunction  in  the  circumstances 
above  stated,  and  on  an  appeal  from  an  order  dismissing  bill  without  costs,  the 
cvise  was  by  consent  treated  as  having  come  on  regularly  to  be  heard,  the 
Court  held  that  the  suit  was  justified  by  the  decision  in  London  and  North  Western 
^nhay  dmpamf  v.  Smithy  and  gave  no  costs,  but  gave  the  Defendant  leave  to 
^pply  as  to  costs  if  he  succeeded  in  obtaining  compensation. 

Voul.  M  D.  M.  G. 


J 
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1851.       bours.  Docks,  and  Piers  Clauses  Act,  1847  (with which  the 
Thb  Sutton  ^'^^  Clauses  Consolidation  Act,  1845,  is  incorporated), 

the  Plaintiffs  (who  were  an  incorporated  company)  were 
enlarging  and  improving  the  harbour  of  iStf^^onPoo/atPI^ 
mouthy  and  were  excavating  the  bed  of  the  pool,  so  as  to 
deepen  the  water  alongside  a  quay  and  wharf  adjoining  the 
harbour.  For  the  purpose  ofthese  operations,  it  was  neces- 
sary to  erect  a  coffer  dam,  which,  during  the  progress  of 
the  works,  prevented  access  to  a  portion  of  the  harbour. 


Harbour 
Improve- 
MENT  Co. 

V. 
HiTCUBNS. 


Martin  Hitchens^  the  Defendant,was  a  coal  merchant, 
occupying  and  carrying  on  business  at  a  coal  store,  lying 
to  the  west  of  that  part  of  the  harbour  which  was  en- 
closed by  the  coffer  dam. 

On  the  1 2th  Nov.  1850,  he  caused  to  be  served  upon  the 
PIainti&  a  notice,  which,  after  describing  him  as  lessee 
of  certain  warehouses,  hereditaments,  and  premises 
situate  and  being  adjacent  to  Sutton  Wharfs  in  Sutton 
Harbour,  then  in  his  occupation,  required  payment  of 
compensation  in  respect  of  his  hereditaments  and  pre- 
mises, which  the  Company  had  damaged  and  injuriously 
affected,  in  the  execution  of  their  Acts  of  Parliament  in 
that  behalf,  and  in  respect  of  his  interests  therein  ;  and 
stated  that  the  amount  of  his  claim  for  compensation  by 
reason  of  the  premises  was  65^  And  he  further  signi- 
fied that,  in  case  the  Company  failed  to  pay  the  same 
within  seven  days  from  the  date  of  the  notice,  the 
amount  of  compensation  should  be  settled  and  ascertain- 
ed by  arbitration,  in  the  manner  mentioned  in,  and  for 
such  purpose  provided  by,  the  Lands  Clauses  Consolida- 
tion Act,  1846,  or  other  the  Act  or  Acts  of  Parliament 
in  that  case  made  and  provided. 


The  sixth  section  of  the  Harbours,  Docks,  and  Piers 

Clauses 
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CSanaes  Act,  1847,  enacts,  that  the  undertakers  shall       1851. 

make  to  the  owners  and  occupiers  of,  and  all  other  par-  ^he  Sutton 

ties  interested  in,  any  lands  taken  or  used  for  the  pur-  Harbour 

poses  of  that  or  the  special  Act,  or  injuriously  affected  by  ukkt  Co*, 

the  construction  of  the  works  thereby  authorized,  full  „     v* 

HiTCHBNB 

compensation  for  the  value  of  the  lands  so  taken  or  used, 
and  for  all  damage  sustained  by  such  owners  and  occu- 
piers, and  other  parties,  by  reason  of  the  exercise,  as  re- 
gards such  lands,  of  the  powers  vested  in  the  under- 
takers by  that  or  ihe  special  Act,  or  any  Act  incor- 
porated therewith. 


The  case  made  by  the  bill  and  the  affidavits  on  which 
the  injunction  was  granted  was,  that  the  Plaintif&  had 
Dot  taken  or  made  use  of  any  land  or  building  belonging 
to  the  Defendant,  or  in  which  he  was  interested,  but  that 
be  claimed  to  be  entitled  to  compensation  in  respect  of 
allied  additional  expense  incurred  by  him  in  conveying 
eoals  to  and  from  his  coal  store,  from  and  to  ships  in  the 
•aid  harbour,  in  consequence  of  the  coffer  dam  preventing 
8Qch  ships  approaching  so  near  to  his  store  as  they 
might  (as  he  alleged)  otherwise  have  done.  That  the 
harbour  master  was  entitled  by  law  to  regulate  the  posi- 
tion in  which  ships  took  in  and  discharged  their  cargoes 
ID  the  harbour,  and  that  in  fact  he  had  regulated  the 
position  in  which  the  ships,  from  and  to  which  De- 
fendant had  conveyed  coals,  had  discharged  and  taken 
iD  their  cargoes.  That  the  works  which  the  Company  had 
executed  had  greatly  improved  the  harbour  and  enabled 
ships  to  come  alongside  the  quay,  called  Sutton  Wharfs 
at  all  states  of  the  tide,  and  that  vessels  had  been  pre- 
viously unable  to  come  alongside  of  the  wharf  excepting 
at  spring  tides,  and  that  such  works  would  occasion  a 
considerable  saving  to  the  Defendant  and  other  persons 
having  occasion  to  ship  or  unload  goods  to  or  from  ships 
arriving  in   the  harbour;    and  that   the   improvement 

M2  in 
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Harbour 
Improvb- 
MBNT  Co. 

H1TCHBN8. 


1851.        in  the  harbour  by  means  of  these  works  would  much 

Thb  Sutton  ^^^^    ^^**"*    compensate    the   Defendant  for   such   (if 

any)  additional  expense  as  he  might  have  incurred. 
That  the  coffer  dam  had  been  removed,  and  ihat  no 
obstruction  whatever  at  present  existed  to  the  full  use 
by  the  Defendant  of  his  premises.  That  there  was  not 
any  provision  in  the  Lands  Clauses  Consolidation  Act, 
1845,  or  in  any  other  Act  of  Parliament,  for  ascertaining 
in  the  first  instance  whether  a  case  was  one  in  which  a 
party  was  entitled  to  compensation,  and  such  question 
could  not  be  determined  in  the  first  instance  without 
the  aid  of  a  Court  of  Equity ;  and  that  under  the  circum- 
stances it  was  inequitable  that  the  Defendant  should 
avail  himself  of  the  provisions  of  the  Lands  Clauses 
Consolidation  Act,  1846,  by  proceeding  to  an  arbitrar 
tion,  until  it  should  have  been  previously  ascertained 
that  he  was  entitled  to  some  compensation.  The  prayer 
of  the  bill  was  for  an  injunction  to  restrain  the  Defend- 
ant from  proceeding  to  an  arbitration  under  tlie  Lands 
Clauses  Consolidation  Act,  1846,  under  or  pursuant  to 
his  notice,  and  that  proper  directions  might  be  given 
for  having  his  right  to  compensation  determined  in  the 
first  instance. 


The  Plaintifis  moved  for  an  injunction  on  notice  be- 
fore the  late  Master  of  the  Rolls,  who  after  hearing 
Counsel  on  both  sides  granted  an  injunction  as  sought 
by  the  bill. 


Mr.  Glasse^  in  support  of  the  appeal,  cited  The  East 
and  West  India  Docks^  ^c.  v.  Gattke{a\  and  Soiuth 
Staffordshire  Hallway  Company  v.  Hall{J>\  and  sub- 
mitted that  by  these  authorities  the  case  of  London 
and  North  Western  Railway  Company  v.  Smith  (c),  was 

virtually  overruled. 

Mr. 

(a)  3  Mac.  8f  Q,  155.  (c)  1  Mac.  ^  6.  216. 

(6)  1  Sim.  N.  S.  373. 
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Mp.   R.   Palmer   and   Mr.    C.  Hall  for    the    Re-        1851. 
spondents. 


The  bill  in  this  case  is  framed  upon  the  form  of  that 
in  London  and  North  Western  Railway  Company  v. 
Smithy  which  case  we  submit  has  never  been  overruled. 
In  both  the  subsequent  cases,  cited  on  the  other  side,  the 
obstruction  was  an  mterference  with  private  property, 
and  not  with  a  public  right,  in  which  respect  they  differed 
from  London  and  North  Western  Railway  Company 
V.  Smith;  and  Lord  Truro  expressly  took  that  distinction, 
and  guarded  himself  against  being  understood  as  intend- 
ing to  overrule  London  and  North  Western  Railway 
Company  v.  Smith.  [Lord  Justice  Knight  Bruce. — Sup- 
pose an  excavation  in  a  public  way  such  as  to  prevent  a 
man  from  leaving  his  house,  or  suppose,  by  a  street  being 
torn  up,  a  haberdasher'is  shop  to  be  deserted  by  its 
enstomers.     Can  these  be  called  cases  of  mere  public 
in^ance!  (a).]     Still,  according  to  the  case  decided  by 
Lord  Cottenham^  a  Court  of  Equity  will  not  allow  a 
Company  to  be  involved  in  needless  litigation,  as  to  the 
amount  of  the  damage  in  such  a  case,  before  it  is  ascer- 
tained whether  there  has  been  any  which  entitles  the 
claimant  to  compensation ;  and  the  Defendant's  notice 
placed  the  Company  in  this  dilemma,  that  if  they  ap- 
pointed an  arbitrator,  they  would  thereby  admit  that  some 
compensation  was  due ;  and  if  they  omitted  to  nominate 
an  arbitrator,  and  they  were  ultimately  held  liable,  the 
foil  amount  of  the  claim  would  be  enforced  against  them. 
They  cited  Rex  v.  Bristol  Doch  Company  (J). 

[Lord  Justice  Knight  Bruce  referred  to  Regina  v. 

Eastern  Counties  Railway  Company  (c).] 

In 

(ff)  8te  Rex  v,  London  Dock         (c)  2  Q.  B.  347;  2  Rail,  Ca. 
Co..5ild4-  ^-  178.  736,  5.  C. 

(&)  12  East.  429. 


The  Sutton 

Harbour 

Improvb- 

MBNT  Co. 

V, 

HiTCHBNS. 
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Harbour 
Improve- 
MKNT  Co. 

V. 
HiTCHBNB. 


1851.  In  that  case  the  road  was  lowered,  and  access  to  the 

ThiTsutton  P'^'^tiff's  house  impeded.    The  sixth  section  of  the  Har- 

boursi  Docks,  and  Piers  Clauses  Act,  1847,  shows  in  re- 
spect of  what  damage  compensation  is  to  be  given,  viz., 
damage  by  reason  of  the  exercise  of  the  powers  of  the 
Act,  ''  as  regards  such  landsi""  that  is  to  say,  the  lands 
of  the  person  complaining. 

The  Lord  Justicb  Knight  Bbucb. 

It  is  not  necessary  to  dispute  the  proposition  that 
cases  have  arisen  in  which  this  Court  has  properly  inter- 
fered to  prevent  a  multiplicity  of  suits,  and  what  has  been 
sometimes  called  needless  entanglement  of  rights ;  and 
it  is  not  for  us  to  deny  the  possibility  of  a  case  in  which 
that  equity  would  support  a  bill  founded  upon  an  attempt 
to  resort  to  the  powers  of  enforcing  compulsory  arbitra- 
tion which  are  contained  in  Acts  of  Parliament  of  this  de- 
scription. But  in  each  case  its  circumstances  must  be 
attended  to,  and  if  upon  an  interlocutory  application,  in  a 
particular  instance  of  the  kind,  the  Court  is  satisfied  that 
more  litigation,  more  entanglement,  and  more  expense, 
would  be  occasioned  by  interfering  than  by  declining  to 
interfere,  it  is  the  duty  of  the  Court  to  decline  acting. 
Looking  at  all  the  circumstances  of  this  case  I  have 
come  to  the  conclusion  that  more  litigation,  more  ex- 
pense, more  delay,  more  entanglement  and  more  diffi- 
culties would  be  produced  by  interfering  than  by  de- 
clining to  interfere,  and  leaving  the  parties  to  their  legal 
rights.  I  am  therefore  of  opinion  that  there  ought  to 
be  no  injunction  here. 

The  Lord  Juffncs  Lord  Cbanworth. 

I  am  of  the  same  opinion.  I  wiU  not  needlessly  say 
that  a  case  cannot  arise  in  which  such  an  interposition 
may  take  place  as  that  which  is  now  sought.    But  I 

may 
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may  say  that  where  the  legislature  has  distinctly  said        1861. 
that  a  particular  course  of  proceedings  shall  be  taken,  xhbSutton 
it  must  be  a  very  strong  case  to  justify  the  Court  in    Harbour 
saying  that  such  a  course  will  create  unnecessary  litiga-     mrnt  Co! 
tion,  and  that  resort  shall  not  be  had  to  it  on  that  v* 

account*     In  the  exercise  of  the  discretionary  jurisdic- 
tion of  the  Court  as  to  interfering  by  injunction  on  an 
interlocutory  applicatioUi  the  amount  in  dispute  is  not 
altogether  immaterial ;  and  this  case  is  distinguished 
from  that  of  London  and  North  Western  Railway  Com- 
pany y.  SmUh^hy  the  circumstance  that  only  15Z.  more 
than  the  minimum  sum  mentioned  in  the  68th  section 
of  the  Act  is  claimed  here,  whereas  the  sum  in  dispute 
there  was  2000/.     I  confess,  however,  that  I  do  not  see 
the  force  of  the  reasoning  in  that  case.     And  I  do  not 
understand  how  the  Company  are  concluded  by  the 
lesolt  of  the  arbitration,  if  they  submit  under  protest 
to  nominate  an  arbitrator.    I  see  no  legal  difficulty  in 
the  way  of  their  afterwards  contesting  the  validity  of 
the  proceeding.     If  any  entanglement  arises  from  the 
process  sought  to  be  restrained,  it  seems  to  me  incal- 
colaUy  smaller  than  that  which  would  arise  from  con- 
timung  the  injunction,  and  rendering  it  necessary  to 
bring  an  action. 


Injunction  dissolved. 


After  the  above  order  was  made,  the  Defendant  gave 
notice  of  motion  before  the  Master  of  the  RoUs  to  dis- 
miflB  the  bill  with  costs,  whereupon  the  Plaintifls  gave 
notice  of  a  cross  motion  that  the  bill  might  be  dismissed 

without 
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1852. 

March  29* 


without  costs.  Both  motions  came  on  to  be  heard  toge- 
ther, and  the  Master  of  the  Rolls  declined  to  make  any 
order  on  the  former  motion,  and  on  the  latter  ordered 
that  the  bill  should  be  dismissed  without  costs. 

The  Defendants  appealed  from  this  order,  and  the 
appeal  now  came  on  to  be  heard.  After  some  diBCUssion 
it  was  agreed  that  the  cause  should  be  considered  aa 
having  come  on  for  hearing,  the  affidavits  being  treated 
as  depositions,  and  the  Plaintiffii  admitting  that  in  the 
existing  state  of  the  law  they  could  not  ask  for  a  decree, 
and  could  only  argue  the  question  of  costs. 


Mr.  BetheU  and  Mr.  T.  H.  Terrell,  for  the  De- 
fendants. 

Considering  the  case  with  reference  to  the  question  of 
costs  only,  the  suit  cannot  be  said  to  be  justified  by  that 
of  London  and  North  Western  Railway  Company  v. 
Smith,  in  which  the  amount  in  dispute  was  considerable. 
In  such  a  case  as  this,  (as  viras  said  by  your  Lordships 
when  it  was  before  you  upon  the  motion  for  an  injunc- 
tion,) it  was  quite  clear  that  infinitely  more  expense  and 
inconvenience  would  be  produced  by  the  interference  of 
the  Court  than  by  its  refusal  to  interfere.  Therefore, 
even  if  SmitlCs  case  were  still  considered  to  have  been 
well  decided,  it  would  not  justify  such  a  suit  as  the  pre- 
sent. 

Mr.  R.  Palmer  and  Mr.  C.  HaU,  for  the  Plabti£&. 

The  case  of  the  London  and  North  Western  Railway 
Company  v.  Smith  (a)  was  a  sufficient  authority  for  the 

institution 


(a)  1  Mae.  4*  G.  216. 
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institation  of  this  suit.    And  the  cases  which  have  been 
relied  on  as  being  at  variance  with  that  authority  were 
disUngiiished  from  it  by  the  learned  Judges  who  decided 
them,  and  who  expressly  disclaimed  any  intention  of 
overruling  London  and  North  Western  Railway  Com- 
pamf  V.  Smith  (a).  That  case  has  now,  therefore,  been  for 
the  first  time  overruled,  and  this  circumstance  should  ex- 
empt the  Plaintiflb  from  payment  of  costs :  Robinson  v. 
Bosker  (ft).  If  the  Company  had  nominated  an  arbitrator, 
that  step  would  amount  to  an  admission  of  the  existence 
of  some  damage.    This,  indeed,  is  a  stronger  case  for 
the  interference  of  the  Court  than  Smith's  case^  on 
account  of  the  provisions  of  the  Harbours,  Docks,  and 
Piers  Cbuises  Act. 
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Mr.  Terrell,  in  reply. 


The  Lord  Justicb  Lord  Cranwobth. 

We  think  that  the  order  of  the  Master  of  the  Rolls 
vas  quite  right,  except  that  the  Defendant  ought  to  have 
kid  the  costs  of  his  motion  to  dismiss,  and  with  the 
qoalification  which  I  shall  mention ;  for  we  think  that 
tile  bill  was  filed  upon  the  authority  of  existing,  much- 
ooomdered  decisions,  which  were  sufiicient  to  warrant 
tbe  PIainti&  in  filing  the  bill,  and  so  to  entitle  them,  as 
was  held  by  my  learned  Brother  in  Robinson  v.  Rosher{b), 
to  ha?e  their  bill  dismissed  without  costs.  It  was  argued 
tbat  this  was  a  special  case,  and  not  within  the  authority 
rf  London  and  North  Western  Railway  Company  v. 
Smith  (a),  but  we  look  in  vain  for  any  valid  distinction 
between  them.  The  cases  are  as  nearly  similar  as  two 
SQch  cases  can  be  expected  to  be.  It  has  been  said  that 
the  smallness  of  demand  ought  to  induce  the  Court  to 

say 

(a)  1  Mac,  *  G.  ai6.  (b)  1  Y.  Sr  C.  C.  C.  7. 
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1852.       say  that  the  bill  ought  never  to  have  been  filed.    That, 
^  "^"^q""^      however,  is  always  a  difi^ult  question  to  deal  with,  and 

it  seems  that  there  were  many  other  persons  besides  the 
Defendant  who  would  be  affected  by  the  question.  We 
think  the  case  was  within  the  authority  of  London  and 
North  Western  Railway  Company  v.  Smithy  and  as  the 
doctrine  on  which  that  case  proceeded  has  been  since  got 
rid  of,  the  Defendant  is  entitled  to  have  the  bill  dis* 
missed,  but  without  costs,  so  far  as  that  case  warranted 
the  institution  of  the  present  suit.  But  there  is  nothing 
in  that  case  to  lead  to  the  inference  that  the  Defendant 
there  would  not  have  had  his  costs  if  the  case  had  pro- 
ceeded, and  he  had  obtained  compensation  in  the  action 
which  the  Court  there  held  must  be  brought.  And  in 
the  present  case  if  the  Defendant  should  establish  a  right 
to  compensation,  he  will  be  in  a  different  position  from 
that  in  which  he  now  stands.  We  propose,  therefore,  to 
vary  the  order  of  the  Master  of  the  Rolls,  by  giving  the 
Defendant  the  costs  of  his  motion  to  dismiss,  and  to 
affirm  the  order  in  other  respects ;  but  to  give  the  De- 
fendant liberty  to  apply  as  to  the  other  costs  of  the  suit, 
if  he  shall  before  the  last  day  of  Trinity  Term  next 
tablish  his  right  to  compensation. 
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LEAF  V.  COLES.* 

AND 

In  the  Matter  of  JAMES  COLES,  a  Lunatic ;  and  of      Dec,  lo. 

the  Act,  8  &  9  Vict.  c.  100. 

rPHE  Pliuntiffi,  William  JLeafy  William  Smithy  Mir     Before  The 

-""     chael  BrunJuton,    William    Saddler   Leaf,    and  jJ^JS^ 

Charles  James  Leaf  were  partners  with  the  Defendant       Truro.  , 

James  Coles  as  merchants.     The  object  of  the  suit  was  f^^  the  dis- 

to  obtain  a  dissolution  as  against  the  Defendant  James  solution  of  a 
n  t  •  •       partnership 

(km  of  the  partnership  then  subsisting  between  him  m  conse- 

and  the  Plaintiffi.     The  Defendant  who  had  become  q«enceof  the 

lunacy  of  one 

hnatic  was  found  to  be  such  by  the  report  of  the  Master  of  the  part- 
nuder  the  provisions  of  the  Act  8  &  9  Vict.  c.  1 00,  ^®"' 
thoa^  not  found  such  by  inquisition. 

The  bin,  which  was  filed  on  the  20th  November  1851 , 

stated  that  the  partnership  had  been  constituted  by  deed, 

and  that  it  was  to  have  endured  for  the  period  of  seven 

years  from  the  31st  December  1844.      It  then  set  out 

the  partnership  deed ;  the  only  clauses  of  which  material 

to  the  present  case  were  the  46th  and  60th.     By  the 

45th  it  was  in  substance  provided,  that  in  case  any  one 

of  the  co-partners  for  the  time  being  in  the  co-partner- 

ahip,  other  than  William  Leaf  should  die  during  the 

tenn  of  seven  years,  the  business  of  the  co-partnership 

should  be  carried  on  as  usual  up  to  and  until  the  31st 

day  of  December  next  after  the  co-partnership  business 

and  all  benefit  and  advantage  thereof  should,  as  to  the 

partner  so  dying,  cease  and  determine,  with  provisions 

for 

*  Thif  cause  was  heard  by  special  leave  before  the  Lord  Chan- 
ccQor  in  the  first  instance,  together  with  the  petition. 
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1851.  for  the  payment  of  the  deceaaed  partner^s  share  in  the 
capital  and  profits  up  to  the  end  of  December  foDowing 
his  death ;  and  by  the  60th  ckuse  it  was  provided  that 
twelve  calendar  months  before  the  expiration  of  the 
said  term  of  seven  years,  all  the  then  partners  in  the 
joint  trade  should  meet  and  determine  the  conditions 
of  a  new  partnership,  or  the  terms  upon  which  the  then 
existing  one  was  to  be  continued  or  dissolved ;  and  it 
was  provided  that  if  the  partners  did  not  meet  or  could 
not  agree  upon  one  of  such  courses,  then  that  the  stodr, 
goods,  wares  and  merchandize  belonging  to  the  partiea 
should  be  sold  and  disposed  of  by  public  auction ;  and 
after  payment  of  the  debts  of  the  partnership,  the  pro- 
ceeds of  the  sale  were  to  be  divided  among  the  partners. 

The  bill  then  stated  that  James  Coles  had  taken  no 
part  in  the  management  or  carrying  on  of  the  partner^ 
ship  business  since  May  1850,  and  that  he  was  from 
that  time  up  to  the  period  of  the  filing  of  the  bill  of 
unsound  mind ;  and  after  stating  an  offer  on  the  part 
of  the  Plaintifi^  in  order  to  avoid  the  trouble  of  taking 
the  accounts,  to  pay  into  Court  the  amount  of  capital 
standing  to  the  credit  of  the  Defendant  in  the  partner- 
ship books  on  the  Slst  December  1850  and  interest 
thereon  at  52.  per  cent.,  and  in  lieu  of  the  profits  of  the 
year  1851  to  pay  a  similar  sum  as  for  the  profits  of  the 
year  1850,  prayed  a  dissolution  of  the  partnership  as 
to  the  Defendant  James  Coles, 

The  petition  was  presented  in  the  name  of  James 
Coles^  by  George  Coles  his  brother,  who  had  also  ap- 
peared and  put  in  the  formal  answer  as  guardian  in  the 
suit.  The  petition,  after  detailing  the  facts  as  stated  in 
the  bill,  prayed  a  reference  to  the  Master,  whether  the 
offer  of  the  Plainti&  above  referred  to  should  be  ac- 
cepted. 

The 
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The  books  of  account  of  the  partnership  on  the  basis        1851. 

of  which  the  offer  was  made,  and  the  evidence  of  the 

lunacy,  were  all  formally  proved  in  the  cause.     In  the 

Qsoal  course  of  business  the  accounts  for  the  year  ending 

in  December  1861,  would  not  be  made  up  until  the 

Jmne  following.    It  appeared  by  the  books,  that  the 

Defendant's  share  of  the  profits  of  the  partnership  had 

on  ao  average  of  six  years  preceding  1850,  been  about 

45002.  per  annum ;  it  was  proposed  at  once  to  pay  the 

sum  of  46132.  into  Court,  in  respect  of  the  Defendant's 

share  of  the  profits  for  the  year  ending  3l8t  December 

1851,  being  the  same  amount  as  he  was  entitled  to  in 

Teq)ect  of  the  profits  for  the  year  ending  December 

1850,  together  with  the  sum  of  66,474/.  as  for  the 

Defendant's  share  in  the  capital  of  the  partnership.     It 

appeared  also,  that  Mr.  George  Coles^  who  had  been 

appointed  the  receiver  of  the  lunatic's  estate  under  an 

order  in  the  lunacy,  was  a  merchant,  and  had  examined 

the  accounts,  and  was  satisfied  as  to  their  correctness. 

Mr.  Betkell  and  Mr.  C.  Barber  for  the  Plaintifis  in 
the  suit,  the  Respondents  to  the  petition,  referred  to  the 
96th  section  of  the  Act  8  &  9  VicL  c.  100,  and  to  the 
3rd  general  Order  in  Lunacy  of  the  1st  December  1845,  as 
authorizing  the  Master  in  Lunacy  to  receive  proposals 
SB  to  the  estate  of  the  Lunatic,  and  asked  for  a  decree  in 
^  tenns  of  the  prayer  of  the  bill.  They  submitted  that 
the  incapacity  of  the  Lunatic  ought  to  be  considered  as 
^valent  to  his  death ;  that  the  proposal  therefore  of 
^  Plamtiffi(  was  liberal,  seeing  that  they  had  not  had 
the  advantage  of  the  Defendant's  assistance  for  eighteen 
montEs  in  the  busine^;  that  by  reason  of  his  inability 
^  ^e  to  any  terms  for  the  continuance  of  the  partner- 
^1  the  whole  stock  of  the  partnership  would,  accord- 
^H  to  the  provisions  of  the  65th  clause  of  the  partner- 
^P  deed,  have  to  be  immediately  sold  by  auction,  which 

would 
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1851.       would  be  equally  injorious  to  the  interests  of  the  De- 
fendant and  the  Plaintifife. 

Mr.  Bacon  and  Mr.  Steventf  for  the  Defendant  and 
Petitioner,  consented  on  the  part  of  George  Colesy  the 
guardian,  to  the  proposed  decree  for  an  immediate  dis- 
solution of  the  partnershipi  and  to  the  terms  for  the 
payment  of  the  Lunatic^s  share  of  the  profits  of  the 
partnership. 

The  Lord  Chancellor. 

The  Court  is  here  asked,  under  its  ordinary  joris- 
'diction,  to  decree  the  dissolution  of  a  partnership, 
on  the  ground  that  one  of  the  members  is  by  reason 
of  his  lunacy  incapacitated  from  any  longer  canying  on 
the  affairs  of  the  partnership.  It  must  be  understood 
that  it  is  not  every  temporary  illness  or  incapacity  that 
should  warrant  an  application  for  a  dissolution  of  a 
partnership.  Where,  however,  as  in  the  present  case, 
the  incapacity  has  continued  for  a  period  of  eighteen 
months,  and  the  evidence  shows  a  reasonable  ground 
for  supposing  a  recovery  to  be  hopeless,  or  at  least  very 
improbable,  during  the  remainder  of  the  time  for  which 
the  partnership  contract  is  to  endure,  I  think  the  appli- 
cation for  a  dissolution  very  proper.  It  is  founded  upon 
the  incapacity  of  the  Defendant  to  perform  that  portion 
of  his  contract  for  which  he  has  engaged.  The  sale  by 
auction  of  the  partnership  effects,  which,  according  to  the 
partnership  deed,  must  take  place  in  less  than  a  month, 
would  be  productive  of  no  advantage  to  the  Defendant, 
while  it  might  be  attended  with  much  detriment  to  the 
Plainti& ;  and  this  sufficiently  accounts  for  the  unusual 
course  of  appljring  for  a  dissolution  of  a  partnership, 
which  by  the  provisions  of  its  deed  would  expire  eo 
shortly  by  effluxion  of  time.  As  then  it  appears  to  me 
that  the  right  to  a  dissolution  is  established,  the  only 

thing 
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thing  which  remams  to  be  considered  is,  as  to  the  terms       1851. 
upon  which  it  should  be  carried  out.     It  is  quite  dear 
that  in  the  absence  of  the  lunacy,  all  the  parties  might 
bj  arrangement  among  themselves  have  altered  any 
article  in  their  deed  of  partnership ;  and  that  this  Court 
mij^t  also  have  modified  the  terms  of  the  partnership 
deed  where  the  justice  of  the  case  required  it,  for, 
generally  speaking,  the  administration  of  partnership 
affiurs  is  within  the  special  province  of  Courts  of  Equity. 
Here,  however,  the  receiver  and  guardian  of  the  Lunatic 
is  a  consenting  party  to  the  decree,  and,  being  a  mer- 
chant, is  more  competent  than  the  Court  to  form  an 
estimate  as  to  the  fdmess  of  the  proposal;   and  he 
is  also  greatly  interested,  from  the  fact  of  his  being 
presumptively  entitled  to  the  property  of  the  Lunatic. 

The  net  profits  of  the  year  1850  exceed  those  of  1849, 
in  which  year  as  appears  by  the  evidence  the  Defendant 
signed  and  approved  the  accounts  for  himself ;  and  the 
proposed  amount  of  profits  for  this  year,  being  the  same 
as  that  realized  in  1850,  exceeds  the  yearly  average  of 
profits  for  the  six  years  preceding ;  but  even  assuming 
that  it  should  eventually  turn  out  that  the  profits  of  the 
eorrent  year  should  exceed  that  of  1850,  still  it  is  obvious 
that  no  small  sacrifice  should  reasonably  be  made  in  order 
to  arrive  at  a  short  end ;  and  thus  to  avoid  the  delay  and 

expense  of  taking  the  account  in  the  Master'^s  Ofiice. 

It  seems  to  me,  therefore,  that  I  shall  only  be  doing 

what  is  right  and  fair  towards  all  parties  in  making  the 

decree  which  is  asked. 
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^•6.*  KEKEVVICH  ».  MANNING. 

Dec*  15. 

Lord"  JS.  JROBERT  KEKEWICH  by  his  will,  in   1822, 

TicBs.  bequeathed    his    stocks,    funds,   and    securities, 

tate  coi^t!''  ^  ^^®  ^^^^  Elizabeth  and   his  daughter  Susannah^  in 

ing  of  money    trust  for  the  wife  for  her  life,  with  remainder  to  the 

was  bequeath-  daughter  absolutely;  and  he  appointed  his  wife  and 

ed  to  a  mother  daughter  executrixes  of  his  will.  The  subject  of  the 
and  daughter  ^  ■^ 

in  trust  for       bequest  consisted  of  10,500/.  New  3  J  per  Cents.,  and 

fo?life?S!d      ^^^-  ^^°g  Annuities,  which  were  transferred  mto  the 

afterwards  for  names  of  the  executrixes. 

the  daughter 

absolutelv. 

By «  settle-  In  February  1834,  Susannah^  the  daughter,  married 

contemplation  ^^^  Henry  Maturin  Farrington^  and  a  settlement  was 

of  the  dangh-    made  in  contemplation  of  that  marriage  between  Susan- 

tersmamage, 

the  daughter    nah  Kekewich  of  the  first  part,  Sir  Henry  Maturin 

Stl^  under  ^^*^^^^  ^^  ^^^  second  part,  and  trustees  of  the  third 
the  will  to  part.  It  recited  the  intended  marriage,  and  the  agree- 
l!Slfoi?hT  °^«°te  made  with  reference  thereto.  The  witnessing 
issue  of  the  part  was  thus  expressed : — "  Now  this  indenture  wit- 
marriage,  and  nesseth,  that  in  pursuance  and  execution  of  the  said 
^^X^^^^       agreement,  and  in  consideration  of  the   said  intended 

daughter  and  marriage, 

the  issue  of 

the  niece. 

The  daughter's  husband  died  soon  after  the  marriage,  of  which  there  was  no 

issue.    The  mother  was  not  a  party  to  the  settlement,  but  had  notice  of  it  before 

the  husband's  death. 

Held,  that  even  if  the  settlement  was  voluntary  as  regarded  the  trusts  in  favour 
of  the  niece,  it  was  a  complete  alienation,  so  as  to  be  capable  of  enforcement  at  the 
instance  of  the  trustees  ot  the  settlement  against  the  daughter,  and  the  trustees  of 
another  settlement  which  she  made  upon  a  second  marriage  inconsistent  with  the 
former  settlement. 

Whedier  the  first  settlement  was  voluntary  as  regarded  the  trust  for  the  niece, 
qu€Bre. 
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manjage,  she  the  said  Susannah  Kebewich  (with  the 
priyity,  consent,  and  approbation  of  the  said  Sir  Henry 
Farrington^  her  intended  husband,  testified  by  his  exe- 
cuting these  presents),  hath  granted,  bargained,  sold, 
assigned,  transferred,  and  set  over,  and  by  these  pre- 
sents doth  grant,  bargain,   sell,  assign,  and  set  over 
unto   the  said   Charles  Kekewich^   Samuel   Trehawke 
Kdtewichp  and  George  Granville  Kekewxch^  their  exe- 
eotors,  administrators,  and  assigns,  all  that  the  said 
ci^ital  sum  of  10,500/.  New  3^  per  Cent.  Bank  An- 
miities,  and  also  all  that  the  said  annual  sum  of  600/. 
Long  Annuities,  to  which  respectively  the  said  Susan- 
nah Kekewich  is  entitled  as  aforesaid  (subject  to  such 
fife  interest  therein  of  the  said  Elizabeth  Kekewich  as 
aforesaid),  and  all  and  every  the  funds  and  securities,  or 
fimd  and  security  upon  which  the  same  respectively  or 
aoy  part  thereof,  now  is,  or  are,  or  hereafter  shall  or 
may  be  placed  out  or  invested,  and  all  dividends,  inte- 
rest, and  annual  proceeds  and  other  produce  of  the  same 
req>ectively,  and  all  the  estate,  right,  title,  interest, 
benefit,  property,  claim,  and  demand  whatsoever,  of  her 
the  said  Susannah  Kekewich^  of,  in,  to,  and  out  of  the 
8ud  funds,  stocks,  and  annuities,  and  each  of  them,  and 
the  dividends  and  other  produce  thereof,  and  of  every 
part  thereof  respectively ;  to  have,  hold,  receive,  take, 
and  enjoy  the  said  stocks,  funds,  and  annuities,  and 
ether  the  premises  hereinbefore  assigned  or  intended  so 
to  be,  and  every  part  thereof,  unto  and  by  them  the  said 
Charles  Kekewich,    Samuel    Trehawke  Kekewich  ^   and 
Gmjrge  Granville  Kekewich,  their  executors,  adminis- 
trators, and  assigns,  subject  nevertheless   to  the  life 
interest  therein  respectively  of  the  said  Elizabeth  Keke- 
wich^ as  aforesaid,  upon  the  trusts,  and  to  and  for  the 
•eferal  ends,  intents,  and  purposes  hereinafter  declared 
or  expressed  concerning  the  same ;  and  for  the  more 
cffiictaally  enabling  the  said  Charles  Kekewich,  Samuel 
Vol.  I.  N  d.  m.  g.     Trehawke 
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1851.         Trehawke  Kekewiche^  and  Oeorge  GranviUe  Kekewieh^ 
KsKBwicH    ^^^  ^^^  survivors  and  survivor  of  them^  and  the  trustee 


^'  or  trustees  of  this  settlement  for  the  time  being,  to 

demand,  and  receive  the  said  capital,  stock,  and  annui- 
ties hereinbefore  assigned,  and  all  necessary  transfers  of 
the  same,  (from  and  after  the  decease  of  the  said  JElizor 
beih  Keketvich,)  and  all  interest,  dividends,  and  accumu- 
lations thereof,  she  the  said  Susannah  Kekewich,  with 
the  privity  and  approbation  of  the  said  Sir  Henry  Ma- 
turin  Farrington^  her  intended  husband,  testified  as 
aforesaid,  hath  made,  ordained,  constituted,  and  ap- 
pointed, and  by  these  presents  doth  absolutely  and  irre- 
vocably make,  ordain,  constitute,  and  appoint,  and  the 
said  Sir  Henry  Maturin  Farrington  doth  also  make,  or- 
dain, constitute,  and  appoint  the  said  Charles  Kekewich^ 
Samuel  Trehawke  Kekewichj  and  George  Granville 
Kekewich,  and  the  survivors  and  survivor  of  them,  his 
executors  and  administrators,  and  the  trustee  or  trusr 
tees  of  this  settlement  for  the  time  being,  their  and  each 
of  their  true  and  lawful  attomies  and  attorney  for  them 
and  each  of  them,  and  in  their  or  either  of  their  names 
or  name,  but  upon  the  trusts  hereinafter  declared,  to 
ask,  demand,  recover,  and  receive,  by  all  lawful  ways  and 
means  whatsoever,  from  and  immediately  after  the  death 
of  the  said  Elizabeth  Kekewichy  the  said  capital,  stock, 
annuities,  and  premises  hereinbefore  assigned,  and  all 
necessary  transfers  of  the  same,  and  all  interest,  divi- 
dends, proceeds  and  produce  thereof  respectively ;  and 
to  give  acquittances,  releases  and  discharges  for  the 
same,  or  any  and  every  part  thereof  respectively,  and 
upon  non-payment  or  non-transfer  of  the  said  capital, 
funds,  dividends  and  produce,  or  any  part  thereof  re- 
spectively, in  the  name  or  names  of  the  said  Sir  Henry 
Maturin  Farrington  and  Susannah  Kekewich  or  either 
of  them,  or  of  the  trustees  or  trustee  of  these  presents 
for  the  time  being,  but  upon  the  trusts  hereinafter  de- 
clared. 
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ebured,  to  commence  and  prosecute  all  actions,  suits,  and  1851. 
proceedinsa,  and  use,  exercise,  and  enforce  all  such  or  J^^^^r 
tbe  like  powers  and  remedies  for  compelling  payment  v. 

and  transfer  of  the  said  capital,  funds,  dividends  and  pro- 
duce respectively  as  they  the  said  Susannah  Kekewich 
and  Sir  Henry  Maturin  Farrington,  or  either  of  them, 
might  or  could  do  or  have  done  if  these  presents  had 
not  been  made.      And  the  said    Susannah  Kekewich 
doth  hereby  (with  the  like  privity  and  approbation  of 
the  said   Sir  Henry  Maturin  Farrington^  testified  as 
aforesaid,)  authorize  and  expressly  direct  that  all  and 
every  the  person  and   persons  in  whom  the  said  stock 
and  annuities,  or  any  part  thereof  respectively,  shall 
or  may  be  vested  on  the  decease  of  the  said  Elizabeth 
Kehewichj  shall  and  do  forthwith,  on  the  decease  of 
the  said  Elizabeth  Kekewich,  transfer  and  make  over 
the  said  sum  of  10,500/.  New  3  J  per  Cent.  Annuities, 
and  also  the  said  500/.  per  annum  Long  Annuities,  and 
the  dividends,  interest  and  produce  thereof,   unto  the 
nid  Ciarles  Kekewich^  Samuel  Trehawke  Kekewich,  and 
George  Granville  Kekewich^  and  the  survivors  and  sur^ 
rivor  of  them,  or  the  trustees  or  trustee  of  this  settle- 
ment for  the  time  being,  according  to  the  purport,  effect, 
and  true  intent  and  meaning  of  these  presents.  And  it  is 
hereby  expressly  agreed  and  declared,  by  and  between 
all  the  said  parties  hereto,  that  they  the  said  Charles 
Kekewich^  Samuel    Trehawke  Kekewich^  and    George 
Granmlle  Kekewich,  and  their  executors,  administra- 
tors, and  assigns,  and  the  trustee  or  trustees  of  this  set- 
tiaaeot  for  the  time  being,  shall  stand  possessed  of  and 
interested  in  the  siud  sum  of  10,500/.  New  3^  per  Cent. 
Annuities,  and  the  said  annual  sum  of  500/.  Long  Annui- 
ties (subject  nevertheless  to  the  life  estate  of  the  said 
Elizabeth  Kekewich  therein  as  aforesaid),  and  of  and  in 
the  produce,  interest,  dividends,  and  annual  proceeds 

N  2  thereof 
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1851.        thereof  respectively  upon  the  trusts,  and  for  the  ends, 
Kbkbwich    ^^^^'^  ^^^  purposes  following,   (that  is  to  say,)    in 
V.  trust  for  the  said  Susannah  Kekewich^  her  executors, 

administrators  and  assigns,  until  the  said  intended  mar- 
riage shall  take  effect  and  be  solenmized.^  The  trusts, 
after  the  solemnization  of  the  marriage,  were  for 
Susannah  Kekewich  for  her  life  for  her  separate  use, 
and  after  her  decease,  as  to  the  500^  Long  Annuities, 
in  trust  for  Sir  Henry  Farrington  for  his  life,  and, 
after  the  decease  of  the  survivor,  as  to  the  whole  of 
the  trust  funds,  upon  such  trusts  for  Elizabeth  Brad- 
netff  (a  niece  of  Susannah  Kekeunchy)  and  the  childreD 
of  the  intended  marriage,  and  for  the  issue  of  Eliza-' 
beth  Bradney,  and  for  the  issue  of  the  children  of 
the  intended  marriage,  as  Susannah  Kekewich  diould 
appoint,  and,  in  default  of  appointment,  for  Elizabeth 
Bradney  and  such  children  equally,  as  tenants  in 
conunon. 

The  settlement  then  contained  the  following  proviso : 
— *'  Provided  always,  and  it  is  hereby  expressly  declared 
by  and  between  the  said  parties  to  these  pres^its,  that 
in  case  there  shall  be  no  child  or  children  of  the  said  in- 
tended marriage,  or,  there  being  such,  all  of  them  shall 
happen  to  die  before  his,  her  or  their  share  and  interest 
under  the  provisions  hereinbefore  contained  shall  have 
become  vested  as  aforesaid,  then  immediately  after  the 
decease  of  the  said  Susannah  Kekewich^  (notwithstand* 
ing  all  or  any  of  the  trusts,  powers,  provisoes  and 
declarations  hereinbefore  expressed  and  declared,) 
the  said  capital  sum  of  10,500Z.  New  3  J  per  Cent. 
Annuities,  and  the  said  500/.  per  annum  Long  Annuities, 
(subject  nevertheless  as  to  the  said  5(K)/.  per  annmn 
Long  Annuities  to  the  interest  therein  of  the  Sir  Henry 
Maturin  Farrington  for  his  life  as  aforesaid,)  and  the 

several 
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sevenl  dindends,  interest  and  annual  proceeds  thereof       1851. 
respectively  shall  be  upon  the  trusts,  and  for  the  ends,    k'^^^h 
intents  and  purpoeea  hereinafter  expressed  and  declared,  v, 

(ihat  is  to  say,)  as  to*  for  and  concerning  the  said  5002. 
IjODg  Annuities,  (subject  to  the  interest  for  life  therein 
of  the  said  Sir  Henry  Maturin  Harrington  as  aforesaid,) 
an4  also  as  to  the  capital  sum  of  5000Z.  stock,  part  of 
the  said  capital  stock  of  10,500/.  New  3^  per  Cent.  An- 
nuities, and  the  dividends,  interest  and  proceeds  thereof, 
the  same  respectively,  immediately  upon  the  decease  of 
the  said  Susantuih  Kekewichy  shall  be  upon  trust  for  the 
md  MUzabeih  Frances  Bradney  for  her  own  benefit, 
and  become  vested  in  her  on  her  attaining  her  age  of 
tweiity-<»)e  years,  but  not  to  be  payable  or  transferable 
until  after  the  decease  of  the  said  Susannah  Kekewich" 
The  residue  of  the  trust  funds  was  in  the  above  events 
to  be  held  upon  such  trusts  as  Susannah  Kekewich 
ahoold  by  will  appoint,  and  in  default  of  appointment  in 
trust  for  her  next  of  kin. 

Mn.  J^izabeth  Kekewich  had  notice  of  the  settlement 
at  or  shortly  after  its  execution,  but  it  did  not  appear 
tbat  any  request  was  made  to  her  to  concur  in  a  transfer 
of  the  fund,  and  no  such  transfer  was  made. 

There  was  no  issue  of  the  marriage,  and  Sir  Henry 
Farringtan  died  shortly  after  its  olemnization,  leaving 
Lady  Farrimgion  surviving. 

In  1838,  she  married  a  Mr.  Manning.  In  contem- 
plation of  this  second  marriage,  another  settlement 
ivas  made  dated  in  June,  1838,  whereby  the  stock 
and  Long  Annuities  were  assigned  by  Lady  Far- 
riagUm  to  Qeorge  Manning  and  another,  upon  trust, 
after  the  decease  of  Lady  Farrington^  for  such  of  them, 
Elizabeth  Frances  Bradney  and  the  children  of  the  said 

second 
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1851.        second  marriage,  as  Lady  Farrington  should  by  will 

K  BKBwicu    *PP^"**>  *"*^  *°  default  of  appointment  for  the  children 
V.  of  the  marriage  equally,  and  if  there  should  be  no  such 

children,  as  to  5000/.  stock,  part  of  the  said  10,50021 
stock,  in  trust  for  Elizabeth  Frances  Bradney^  if  she 
should  survive  Lady  Farrington. 

* 

There  was  issue  of  the  second  marriage  one  child. 
The  second  husband,  died  in  1844 ;  Elizabeth,  the 
widow  of  the  testator,  died  in  1 847. 

The  bill  was  filed  by  the  trustees  of  the  settlement  of 
February  1834,  and  John  Bailward  and  Elizabeth 
Frances  his  wife,  formerly  Elizabeth  Frances  Bradney^ 
against  Lady  Farri'ngton^  the  trustees  of  the  settle- 
ment of  June  1838,  and  the  child  of  the  second 
marriage ;  and  it  prayed  that  Lady  Farrington  might 
be  ordered  to  transfer  the  stock,  or  50002.  part  thereof, 
and  the  Long  Annuities  into  the  names  of  the  trus- 
tees of  the  settlement  of  February  1834,  upon  the 
trusts  thereof,  and  that  the  same  might  be  executed 
under  the  direction  of  the  Court,  and  that  Lady 
Farrington  might  be  restrained  from  transferring  the 
said  fund  into  the  names  of  the  trustees  of  the 
second  settlement,  or  of  any  persons  other  than  the 
Plaintifis. 

The  Defendants  insisted  upon  the  power  of  Lady 
Farrington  to  make  the  second  settlement,  notwithstand- 
ing the  existence  of  the  deed  of  February  1834,  and  they 
claimed  under  the  second  settlement  accordingly. 

The  Vice- Chancellor  dismissed  the  bill  with  costs. 
The  Plaintifik  appealed  from  that  decision. 

Mr.  Rolt  and  Mr.  Baza^etie,  for  the  Appellants* 

First, 
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First,   the  trust  for    Miss  Bradney  is  sufficiently  1851. 

8U[qx»ted   by  the  marriage  contract:  Marchington  v.  v-^bwich 

Vemam  (a),  Johnson  ▼•  Legard  {b)y  Clayton  v.  Earl  of  v. 

Wili(m(c),  ItheU   v.   Beane  (d).   Heap  v.   Tonge(e\  M^^"*"^®- 
Chtgory  ▼.  Williams  (/),  Qregory  v.  Nash  (g\  Osgood 
▼.  8irode{h)y  Davenport  v.  Bishoppii)^  Pulvertoft  v. 

In  Gt^jrreove  v.  Lady  Mulgrave{jl\  Lord  Longdate 
said,  **  Where  two  persons  for  valuable  considerations 
between  themselves  covenant  to  do  some  act  for  the 
benefit  of  a  mere  stranger,  that  stranger  has  not  a  right 
to  enforce  the  covenant  against  the  other  two,  although 
each  one  might  as  against  the  other.'^  Here  a  party 
to  the  contract  is  suing,  which  therefore  brings  the  case 
within  Lord  Langdal^s  rule. 

Secondly,   even  if   the  trust  should   be  considered 

voluntary,  still  it  is  a  complete  gift,  since  everything 

was  done  of  which  the  subject  was  susceptible,  and  to 

hold  the  gift  to  be  ineffectual  will  be  to  say  that  an 

interest  of  this  description  cannot  be  aliened  except 

for  value :  Collinson  v.  Patrick  (wi),  Wheatley  v.  Purr{n\ 

Bycrofi  v.  Christy  (o),  Fortescue  v.  Bamett(p)y  Ex 

parte  Pye  (y),  James  v.  Byddes  (r),  Ellison  v.  Ellison  (s), 

Sloane  v.  Cadogan  (t). 

The 

(a)  I  B.^P.  101, «.  {k)  18  Ves.  192. 

{h)  3  Madd,  302;  6  M,^  S.  66;  (l)2Keen,9S;  andseeMTad- 

IWrs.  381.  den  v.  Jenkyns,  1  PUL  155. 

(e)  Und,,  noU,  and  6  M.  ^  S.  (m)  2  Keen,  123. 

67.  in)  1  Keen,  551. 

(d)  I  Vet.  sen.  215.  (o)  3  Beav.  238. 

(e)  9  Hare,  104.  ip)  3  3fy/.  ^  K.  36. 
[/)  3  Mer.  582.  (g)  18  Ves.  148. 

ig)  3  J/*.  186.  (r)  4  Beat;.  600. 

(i)  2  P.  FTmf .  245.  («)  6  Fm.  663. 

(i)  2  r.  4-  C.  C.  C.  453;  1  Phil.  (/)  Sii^.   F.  ^  P.  1119  (HM 

701.  edit.). 
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1851.  The  cases  of  Edwards  v.  Jones  (a)  and  others,  which 

Kbkewicu    "^y  ^  cited  for  the  Respondents,  are  not  inconsistent 
o.  with  this  argament.     The  utmost  that  they  will  be 

found  to  establish  in  favour  of  the  Respondents  is,  that 
where  the  property  consists  of  a  merely  legal  interest,  an 
alienation  of  it  which  does  not  give  a  complete  legal  title 
will  not  be  enforced  in  equity  at  the  instance  of  a  mere 
volunteer.  Supposing  the  doctrine  established  even  to 
that  extent,  it  cannot  apply  to  a  case  where  the  property 
being  equitable,  an  assignment  is  a  complete  alienation. 

Mr.  Metcalfe,  for  the  Respondents. 

In  the  first  place,  the  Plaintiffs  are  volunteers ;  for 
Miss  Bradney  being  a  niece  only  of  the  intended  wife, 
cannot  be  considered  within  the  consideration  of  mar- 
riage, so  as  to  support  a  settlement  of  the  intended 
wife's  property:  Sutton  v.  Chetwynd(b\  Cotterell  v. 
Homer  (c). 

Secondly,  the  Court  will  not  assist  a  volunteer  if  the 
gift  is  not  complete,  but  anything  remains  to  be  done. 

Thirdly,  the  transaction  is  imperfect.  There  is  no  de- 
claration of  trust,  nor  is  the  legal  estate  in  the  Plaintiflb. 
They  are  obliged  to  come  to  this  Court  to  enforce  the 
agreement.  The  settlement  is  not,  in  form  or  substance, 
a  declaration  of  trust ;  it  is  an  assignment.  It  is  settled 
that  the  Court  will  not  convert  an  imperfect  gift  into  a 
trust :  HoUoway  v.  Headington  {d)^  Dillon  v.  Coppin  (tf)» 
Antrobus  v.  Smith  (/),  Edwards  v.  Jones  (g). 

In 

(fl)  1  MyL  4"  Cr.  226.  (d)  8  Sim.  328. 

ifi)  3  Mer.  249 ;  Tum.  296 ;  (e)  4  MyL  if  Cr.  647. 

mnd  see  2  F.  ^  C.  C.  C.  456  ;  (/)  12  Ves.  39. 

Sug.  Law  of  Property,  153.  (^f)  1  Myl  ^  Cr,  226. 

ic)  13  Sim.  506. 
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In  ColyetBT  v.  Lady  JUtdyrave  (a)j  referred  to  on  the        1851. 
other  aide,  the  decision  was  against  the  voluntary  deed,    i^^^^^^^u 

Ward  y.  Audland  (b)  is  decisive  against  the  Appellant :  v. 

T  y    .  T  /T>    •     r  V  Manning. 

jeffene$  v.  Jeffenei  (c). 

[The  Lord  Justice  Knight  Bruce  referred  to  Ellis  v. 
Nimmo  (d),  and  asked  if  the  argument  was  that  the 
word ''  trust "  or  ^'  confidence  ^  must  be  used  to  create  a 
trust.] 

In  Meek  v.Kettlewell  (e),  Vice-Chancellor  Wigram  said, 

**  If  the  owner  of  property,  having  the  legal  interest  in 

himself,  were  to  execute  an  instrument  by  which  he  had 

declared  himself  a  trustee  for  another,  and  had  disclosed 

that  instrument  to  the  cestui  que  trusty  and  afterwards 

acted    upon    it,    that    might    perhaps    be    sufficient." 

^^  Again,  if  the  equitable  owner  of  property,  the  legal 

interest  of  which  was  in  a  trustee,  should  execute  a 

voluntary  assignment  of  the  property,  and  authorize  the 

assignee  to  sue  for  and  recover  the  property  from  that 

trustee,  and  the  assignor  should  give  notice  to  the 

trustee,  and  the  trustee  should  accept  the  notice,  and 

act  upon  it,  by  paying  the  dividends  or  interest  of  the 

trust  property  to  the  assignee  during  the  life  of  the 

assignor,  and  with  his  consent,  it  might  be  difficult  for 

the  executor  or  administrator  of  the  assignor  afterwards 

to  contend  that  the  gift  of  the  property  was  not  perfect 

m  equity.     But  such  circumstances  do  not  occur  in  the 

present  case.^ 

The  reasons  assigned  by  Sir  J.  Wigram  for  his  deci- 
sion in  the  present  case,  are  altogether  unanswered 
by  the  argument  for  the  Appellants.  They  are  among 
others  these : — 

In 

(o)  2  Keen^  81.  (rf)  Lloyd  ^  G.  C.  /.  Sug,  333. 

(fc)  8  Beav.  201.  (e)  1  Hare,  475. 

(c)  Cr.  if  P.  138. 
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1851.  In  a  case  in  which  there  are  no  means  of  transferring 

KsKRwicH    ^^^  property  in  law,  and  there  is  an  agreement  to 
V.  transfer,  it  is  admitted  that  in  the  absence  of  consi- 

deration the  Court  will  not  convert  that  voluntary 
agreement  into  a  trust.  Therefore,  if  the  person  having 
the  property  is  called  upon  to  transfer  it,  this  Court 
will  not  enforce  the  demand.  Again,  supposing  the 
subject  in  dispute  to  be  property  which  cannot  be  trans- 
ferred at  law  by  the  act  of  the  beneficial  owner,  and 
instead  of  there  being  an  agreement  to  transfer,  the 
transaction  takes  the  form  of  an  absolute  assignment ; 
still,  if  there  be  a  want  of  consideration,  and  the  deed 
of  itself  is  inoperative  as  an  assignment,  then,  it  is  well 
settled  that  in  the  absence  of  consideration,  this  Court 
does  not  distinguish  the  assignment  in  form  from  the 
agreement  to  assign.  On  the  other  hand  if  there  be  a 
consideration,  it  is  immaterial  whether  it  be  an  agree- 
ment or  an  assignment. 

With  regard  to  the  argument  that  where  the  parties 
could  do  no  more  than  they  have  done,  there  the  Court 
must  consider  that  they  have  done  sufficient  to  deprive 
themselves  of  all  interest  in  the  property,  the  case  of 
Edwards  v.  Jones  (a)  is  as  distinct  in  answer  as  anything 
could  possibly  be  to  that  argument.  There  the  obligee 
of  a  bond,  five  days  before  his  death,  indorsed  upon  it 
that  which  in  form  was  an  assignment,  and  parted  with 
the  possession  of  the  bond  to  the  person  to  whom  he 
desired  to  transfer  it. 

Nor  can  it  be  said  that  the  trustee  of  the  property, 
at  the  time  when  the  settlement  was  made,  was  a  party 
to  it ;  for  Lady  Farringtan  was  not  a  party  to  the  deed 
as  a  trustee,  but  as  a  party  beneficially  interested ;  and 
the  whole  scope  of  the  instrument  went  to  this,  that 

she 

(a  )  1  Jtfy/.  4-  Cr.  226. 
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she  aasigned  her  interest  in  the  property  when  it  should        1851. 
&0  into  possession  to  trustees  to  be  held  by  them  on    ^^^^^     ' 
certain  trusts.  If  the  mother  and  daughter  had  accepted    ^^    v. 
the  trusts,  the  transaction  might  perhaps  be  said  to  have 
been  complete. 


Manning. 


[LardJustice  Knight  Bruce  asked  if  the  Respondents' 
case  could  be  supported  consistently  with  Shane  v. 
Cadogan  (a),  and  Fortescue  v.  Bamett  (&).] 

Mr.  Metcalfe. — Those  cases  must  be  considered  as, 
in  effect,  no  longer  binding  authorities:  Beatson  v. 
JBeaison  (c),  Colman  v.  Sarrell  (d),  Meek  v.  Kettle- 
well  (tf),  Edwards  v.  Janes  (/),  Sugden^  Vendors  and 
Purchasers  (g). 

Mr.  Rolty  in  reply. 

The  Lord  Justice  Kniqht  Bruce.  Dec,  15. 

The  present  case  has  raised,  necessarily  or  unneces- 
sarily, a  question  which  on  several  occasions,  under 
different  aspects,  and  in  various  circumstances,  has  been 
brought  before  this  Court,  especially  since  the  time  of 
Lord  Hardteicke — the  question,  namely,  whether  an  act 
or  intended  act  of  bounty, — whether  a  gift  or  a  promised 
or  intended  gift,  was  in  truth  a  perfect  act,  a  completed 
gift,  resting  neither  in  promise  merely,  nor  merely  in 
unfolfiUed  intention  ;  or  was  incomplete,  was  imperfect, 
and  rested  merely  in  promise  or  unfulfilled  intention. 

Generally,  this  question,  when  arising  here,  is  very 
material.     For  as,  upon  one  hand,  it  is,  on  legal  and 

equitable 

(a)  8ug.  V.  4-  P.  {llth  edit.)  /im.  50. 
1119.  (e)  1  Hare,  475. 

(5)  3  Ify/.  e^  K.  36.  (/)  1  MyL  Sf  Cr,  226. 

(c)  12  Sim.  294.  (g)  p.  934,  llM  edit, 

id)  3  Bro,  C,  C.  12;  1  Ve$. 
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1851.        equitable  principles  we  apprehend,  clear  that  a  person 
Kbkbwich    ****  J**'^>  acting  fireely,  fairly,  and  with  sufficient  imow- 
V.  ledge,  ought  to  have  and  has  it  in  his  power  to  make,  in 

a  binding  and  effectual  manner,  a  voluntary  gift  of  any 
part  of  his  property,  whether  capable  or  incapable  of 
manual  deUveiy,  whether  in  possession  or  revendoiiarjr, 
and  howsoever  circumstanced,  so,  on  the  other,  it  is  as 
clear  generally,  if  not  universally,  that  a  gratuitously 
expressed  intention,  a  promise  merely  voluntary,  or  to 
use  a  familiar  phrase,  nudum  pactum^  does  not  (the 
matter  resting  there)  bind  legally  or  equitably.  I  have 
been  speaking  of  transactions  without  any  sealed  writing. 
But  though  it  is  true  that  in  cases  where  such  an  inten- 
tion, such  a  promise,  is  expressed  in  a  deed,  it  may 
bind  generally  at  law  as  a  covenant  by  reason  of  the  light 
in  which  the  particular  kind  of  instrument  called  a  deed 
is  regarded  at  law,  yet  in  equity,  where  at  least  the 
covenantor  is  living,  or  where  specific  performance  of 
such  a  covenant  is  sought,  it  stands  scarcely,  or  not 
at  all,  on  a  better  footing  than  if  it  were  contained  in 
an  instrument  unsealed.  The  rules  and  the  distinctu>n 
or  distinctions  between  them  are,  in  theory,  plain  and 
simple  enough,  but  are  sometimes  found  to  be  of  difficult 
application  practically;  nor,  considering  the  position 
and  circumstances,  in  many  instances,  of  property,  the 
administration  of  which,  or  the  decision  of  the  title  to 
which,  belongs  to  this  jurisdiction,  ought  one  to  be 
surprised  if  he  should  find  here  occasionally  a  case  so 
near  the  boundary  line  separating  the  two  main  classes, 
as  to  render  it  no  light  or  easy  task  to  say  to  which  side 
of  it  the  case  belongs.  Such  instances  have  occurred  not 
very  unfrequently.  To  state,  however,  a  simple  case : — 
Suppose  stock  or  money  to  be  legally  vested  in  ^.  as  a 
trustee  for  B.  for  life,  and,  subject  to  B.^s  life  interest, 
for  C.  absolutely ;  surely  it  must  be  competent  to  C  in 
B^s  lifetime,  with  or  without  the  consent  of  il.,  to  make 

an 


Manning. 


CASES  IN  CHANCERY.  189 

an  eflSBCtiud  gift  of  C.^s  interest  to  D.  by  way  of  mere        1851. 
bounty,  leaving  the  legal  interest  and  legal  title  un-    v^^^^"^^ 
dianged  and  untouched.     Surely  it  would  not  be  con-  v. 

aiatent  with  natural  equity  or  with  reason  or  expediency 
to  hdd  the  contrary,  C.  being  sin  juris^  and  acting 
freely,  &irly,  and  with  sufficient  advice  and  knowledge. 
If  80,  can  C  do  this  better  or  more  effectually  than 
by  executing  an  assignment  to  2>.  f  It  may  possibly  be 
thought  neeessary  to  the  complete  validity  of  such  a 
transaction,  that  notice  should  be  given  to  A.  Upon 
that  we  do  not  express  an  opinion. 

Suppose  the  case  only  varied  by  the  fact  that  A.  and 
C  are  the  trustees  jointly  instead  of  A.  being  so  alone ! 
Does  that  make  any  substantial  difference  as  to  CJ^s 
power,  the  mode  of  making  the  gift,  or  the  effect  of  the 
act,  C  not  severing  nor  affecting  the  legal  joint  tenancy  7 
C  would  necessarily  have  notice.  Possibly  it  may  be 
thought  material  that  A.  should  have  notice  likewise, 
but  upon  that  we  avoid  saying  anything  beyond  referring 
to  Meux  V.  BeU(a)^  and  to  Smith  v.  Smithy  mentioned 
in  Memx  v.  Bdl. 

It  is  probably  or  certainly  in  some  instances  the 
course  of  this  jurisdiction  to  decline  acting  at  the  suit  of 
those  whom  it  terms  '^  volunteers,'*  though  within  that 
description  a  person  claiming  directly,  and  merely,  under 
a  gratuitous  promise,  oral  or  not  under  seal,  which  is 
mudmrn  pactum^  may  be  thought  perhaps  hardly  to  come, 
for  such  a  person  has  in  effect  had  no  promise  at  all. 
In  effect  no  contract  has  been  made  with  him.  But 
whatever  rule  there  may  be  against  ^'volunteers'*^  it 
does  not  apply  to  the  case  of  one  who,  in  the  language 
of  this  Court,  is  termed  a  cestui  que  trusty  claiming 
against  his  trustee.  For  that  which  is  considered  by 
this  jurisdiction  a  trust  may  certainly  be  created  gra- 
tuitously. 

(a)  I  Hare,  73. 
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1851.        tuitously.     So  that  the  absence  of  consideration  for  its 

k'"kbwich    c'®*^'^'*  *® '°  general  absolutely  immaterial.    To  this  doc- 
V.  trine  Lord  Eldon  often  referred.    He  did  so  especially  in 

Ellison  V.  Ellison  (a),  Pulveriofi  v.  Pulvertoft  {b),  and 
Ex  parte  Pye  (c).  In  which  two  latter  cases  his  language 
is  sufficient  to  correct  any  erroneous  notion  of  his  views 
that  some  part  of  his  judgment  in  Ellison  v.  Ellison^ 
narrowly  construed,  might  possibly  in  some  minds  create. 

Ellison  V.  Ellison  is  among  the  valuable  and  instruc- 
tive cases,  various  in  kind  and  many  in  number^  which 
we  owe  to  the  great  learning,  great  carefulness,  and 
great  powers  of  that  most  distinguished  man.  With 
reference  to  the  present  litigation  it  is  of  the  utmost 
importance.  The  necessity  of  sparing  time  as  much  as 
reasonably  possible,  and  the  recollection  that  probably 
every  member  of  this  bar  is  familiar  with  the  report, 
alone  prevent  me  from  reading  it  now  throughout.  Let 
the  report  however  be  considered  as  read — and  let  it  be 
particularly  borne  in  mind  that  when  Mr.  Ellison  exe- 
cuted the  deed  of  ISth  June  1796,  he  had  an  equitable 
interest,  and  only  an  equitable  interest,  in  the  property, 
wholly  personal,  but  partly  movable  and  partly  immov- 
able, which  was  the  subject  of  the  deed ;  that  the  legal 
interest  became  afterwards,  and  probably  at  his  own  re- 
quest, vested  in  him  by  means  of  the  indenture  of  3rd 
July  1797,  which  seems  not  to  have  taken  notice  of  the 
deed  of  1796,  but  to  liave  been  just  such  an  instrument 
as  would  have  been  proper  if  the  deed  of  1796  had 
never  existed — that  the  trustee  of  the  property  before, 
and  independently  of  the  deed  of  1796,  was  the  trustee 
of  the  deed  of  1796,  and  the  assignor  of  1797 — that 
whether  this  trustee,  who  had  died  before  the  suit,  had 
notice  of  the  deed  of  1796  previously  to  his  execution  of 
the  deed  of  1797,  or  perhaps  even  in  Mr.  EllisovCs  life- 
time, 

{a)  C  Ves.  656.  (fi)  18  Fm.84.  (c)  18  Fm.  140. 
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time,  does  not  appear  clearly,  or  does  not  appear  at  all,         1851. 
and  that  the  deed  of  1796  was  after  Mr.  EllwnCs  death    ^ — "     ' 
^iforoed  against  his  residuary  legatees ;  at  the  instance,    ^^    o. 
I  agree,  of  Plaintifib,  of  whom  one  was  Mr.  EllisoiCs  ex- 
ecutrix.    The  decision,  however,  seems  not   to  have 
turned  in  any  degree  on  that  circumstance,  but  would, 
it  is  our  clear  impression,  have   been   the  same  had 
tlie  parties  to  the  suit  been  reversed  or  had  the  eldest 
son  been   Plaintiff  alone.     The  ordering  part  of  the 
decree  which  we  have  had  extracted  from  the  Regis- 
trar's  Book  is   thus :  '^  Whereupon,  and   upon  debate 
of  the  matter,' and  hearing  the  deed  of  trust  dated  the 
18th  June  1796  read,   and  what  was   alleged  by  the 
counsel  on  both  sides,  his  Lordship  doth  declare  that 
the  trusts  of  the  said  deed,   bearing  date   18th  June 
1796,  ought  to  be  performed  and  carried  into  execu- 
tion, and  doth  order  and  decree  the  same  accordingly. 
And  it  is   further  ordered  and   decreed^   that   it   be 
referred  to  Mr.  Ord^  one  of  the  Masters  of  this  Court, 
to  appoint  a  new  trustee  or  trustees  of  the  premises 
comprised  in  the  said  trust  deed,  and  that  the  share 
of  the  said  testator  Nathaniel  Ellison^  of  and  in  the  said 
collieries,  and  the  stock  and  effects  belonging  thereto 
comprised  in  the  said  deed,  be  assigned  to  such  new 
trustee  or  trustees  so  to  be  appointed  upon  the  trusts, 
and  for  the  intents  and  purposes  declared  by  the  said 
deed  concerning  the  same,  and  such   new  trustee  or 
trustees  is  or  are  to  declare  the  trusts  thereof  accord- 
ingly, and  the  said  Master  is  to  settle  such  assignment ; 
and  it  is  ordered  that  the  said  Master  do  tax  alf  parties 
tbeir  costs  of  this  suit,  and  that  such  costs,  wheh  taxed, 
be  paid  out  of  the  estate  of  the  said  testator,  and  any  of 
the  parties  are  to  be  at  liberty  to  apply  to  this  Court,  as 
there  shall  be  occasion.^^  Some  years  afterwards  occurred 
Pnbertoft  v.  Puhertofly  and  Ex  parte  Pye,     In  the 
former  of  these,  Lord  Eldon  after  saying  of  Lord  TTiur- 

loti% 
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1851.        low^  ''  I  must  take  his  opinion  to  have  been,  as  I  believe 
v^^"''^^*^      it  was,  that  with  a  mere  voluntary  settlement  this  Court 
V,  has  nothing  to  do,''^  used  tliis  language :  ^^  The  distinc* 

tion  is  settled  that  in  the  case  of  a  contract  merely  vo- 
luntary, (I  do  not  speak  of  valuable  or  meritorious  con- 
sideration,) this  Court  will  do  nothing ;  but  if  it  does  not 
rest  in  a  voluntary  agreement,  but  an  actual  trust  is 
created,  the  Court  does  take  jurisdiction.^ 

And  in  JEx  parte  Pye  (a),  it  is  said  by  the  same 
authority,  ^'  The  other  question  involves,  not  only  the  con- 
struction of  the  French  law,  and  the  point  whether  that 
has  been  sufficiently  investigated,  but  further,  whether  the 
power  of  attorney  amounts  here  to  a  declaration  of  trust. 
It  is  clear  that  this  Court  will  not  assist  a  volunteer : 
yet  if  the  act  is  completed,  though  voluntary,  the  Court 
will  act  upon  it.  It  has  been  decided,  that  upon  an 
agreement  to  transfer  stock,  this  Court  will  not  interpose ; 
but  if  the  party  had  declared  himself  to  be  the  trustee 
of  that  stock,  it  becomes  the  property  of  the  cestui  que 
trust  without  more,  and  the  Court  will  act  upon  it."^ 

The  case  of  Cadogan  v.  Sloane  (6),  (commonly  called 
Sloane  v.  Cadogan^)  the  nature  and  effect  of  which,  the 
whole  profession  knows,  from  a  valuable  note  in  one  of 
Sir  Edward  SugderCs  works,  and  which  we  have  exa- 
mined in  the  Registrar's  Books,  is  a  decision  also  of  great 
weight.  The  Plaintiff  there  was  the  widow  and  exe- 
cutrix of  Mr.  William  Bromley  Cadogan.  The  Defend- 
ants were  the  surviving  trustee  of  the  original  settle- 
ment of  1747,  and  the  executors  of  Lord  Cadogan^  of 
whom  that  trustee  was  one.  It  does  not,  we  believe, 
appear  that  in  Cadogan  v.  Sloane  any  point  was,  if  any 
could  have  been,  made,  as  to  notice  or  the  absence  of 
notice,  or  as  to  the  position  of  the  legal  title.  It  is 
observable,  however,  that  Sir  E.  Sugden  in  arguing  the 


(fl)  18  Ves.  140.  (6)  Sugd.  V.  «V  P-  1119  (lU*  edit.) 
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canse  said,  ^'  Here  Mr.  Cadogan  did  all  he  could,  but 
that  18  not  enough.^  Sir  E.  Sugden  was  certainly  as 
unlikely  as  any  man  could  be  to  omit  any  view  or  sug- 
gestion possibly  favourable  to  the  side  on  which  he  was 
counsel,  though  I  think  that  I  have  heard  him  say  that  it 
was  the  first  case  that  he  ever  argued  in  Court,  and 
there  were  other  counsel  of  great  consideration  upon  the 
same  side.  Perhaps  Cadogan  v.  Shane  could  not  have 
been  decided  as  to  the  point  of  gift  or  trust,  otherwise  than 
it  was,  without  contravening  Ellison  v.  EUison.  In  An- 
trohu  V.  Smith  (a),  which  was  near  the  time  of  Cadogan 
V.  SloaMe^hvit  we  think  before  it,  there  were  very  particular 
circumstances.  The  property  seems  to  have  been  Scotch^ 
and  though  probably  the  legal  title  might  have  been 
rightfully  and  effectually  transferred  or  changed  by  Mr. 
Crawford  at  his  pleasure,  he  seems  not  to  have  so  acted, 
but  seems  to  have  retained  it.  Sir  W.  Chrant^  who 
appears  to  have  dismissed  the  bill  on  the  ground  that 
Mr.  Crawford  was  not  at  his  death  a  trustee  for  Mr.  or 
Mrs.  Antrobus,  upon  the  particular  facts  and  in  the 
{^articular  circumstances  of  the  case,  did  not  in  our  opi- 
nion mean  to  do  or  to  say  anything  of  a  nature  with  which 
that  eminent  Judge's  decision  or  language  in  Cadogan 
^»  Sloanevf^BSLi  variance.  In  our  view  Cadogan  v.  Sloane 
^  entirely  consistent  with  the  decision  in  Antrobus  v. 
^^mith,  but,  if  it  is  not,  we  think  Cadogan  v.  Sloane  the 

P^'^ferable  and  more  correct  decision — subject  only  to  the 

I'^^estion,  if  any,  of  notice. 


1851. 
Kbkbwich 
Manning. 


Id  an  earlier  case,  Coleman  v.  Sarel,  (of  which  the 
contractus  or  turpis  causa  was  sufficient  to  dis- 
^)  the  alleged  donor  Oeorge  Davy  had  (as  probably 
^^r.  Crawford,  in  Antrobus  v.  Smithy  had)  the  power  and 
^^C^^t  of  varying  and  transferring  the  legal  title  but  did 

not 


Vol.  I. 


(fl)  1 2  Ves.  39. 
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1851.        not  do  80 ;  nor  did  George  Davy^  we  believe,  make  me 
Kekbwich    ^^  ^^  i^rm  " confidence '^  or  "trust,''  or  the  word 
f.  'Hrustee,"  circumstances  to  which  attention  was  due, 

but  which  perhaps  were  not  of  themselves  decisive.  We 
do  not  know  certainly  that  if  a  man  entitled  beneficially 
to  the  absolute  interest  in  stock  standing  in  his  name 
should  deliberately  and  advisedly  execute  a  deed  de- 
claring himself  a  trustee  of  the  stock  for  certain  pur- 
poses to  take  efiect  immediately,  and  should  conununi- 
cate  and  deliver  the  deed  to  the  cestuis  que  trustent  or  one 
of  them,  this  Court  would  decline  to  enforce  the  trusts 
against  their  author,  because  he  executed  the  deed, 
though  fairly  and  advisedly  yet  voluntarily,  that  is  to 
say,  without  consideration.  Nor  do  we  know  that  an 
instrument  may  not  be  effectual  as  a  declaration  of  trust, 
or  tantamount  to  a  declaration  of  trust,  though  it  con- 
tain not  the  word  "  confidence,"  the  word  "  trust,''  or 
the  word  *' trustee.'^  And  this  we  should  have  said,  even 
if  Lord  JEldon  had  not  in  JSx  parte  Pye  (a)  expressed 
himself  and  acted  as  he  did  with  respect  to  the  French 
annuity  there  in  question.  In  the  recent  case  of  Edr 
wards  v.  Jones  (6),  however,  the  subject  of  the  alleged 
gift,  a  bond  debt,  was  from  its  nature  incapable  of  being 
legally  assigned,  incapable  of  being  transferred  at  law. 
Notice  certainly  of  the  assignment  does  not  appear  to 
have  been  given  to  the  debtor,  though  whether  that 
circumstance  was  material  or  immaterial  the  decision 
seems  not  to  have  proceeded  upon  it,  and  was  against 
the  alleged  gift.  But  Fortescue  v.  Barnett  (c),  decided 
by  Sir  John  Leach  j  Wheatley  v.  Purr  {d  )  by  Lord  Lang- 
dale^  and  Blaheley  v.  Brady  {e)  by  Lord  Plunkett^  have 
without  question  followed  Cadogan  v.  Sloane^  and  if  it 

could  require  support  supported  it. 

Having, 

(a)  18  Ves,  140.  (d)  1  Keen,  551. 

(b)  1  MyL  4-  Cr.  22G.  (e)  2  Dr.  i^  fVaUh,  311. 

(c)  3  Myl.  Sf  K,  36. 
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Having,  with  my  learned  Brothcr^s  concurrence,  made        1861. 

these  remarks  on  his  behalf,  as  well  as  my  own,  I  proceed  ir""^^''^ 
to  the  particular  circumstances  of  the  case  before  the  v. 

Court.  Manning. 

In  the  year  1834,  a  sum  of  10,500/.  Three  and  a  half 
or  Three  and  a  quarter  per  Cent.  Bank  Annuities,  and  a 
sum  of  5002.  per  annum  Long  Annuities,  were  standing 
in  the  joint  names  of  Mrs.  Elizabeth  Kehewich  and  her 
daughter  Miss  Susanna  Kehewich^  in  the  books  of  the 
Bank  of  England.  The  property  was  derived  imme- 
diately from  Mr.  Robert  Kekewich^  the  deceased  husband 
of  one  of  the  ladies,  father  of  the  other. 

The  ladies,  under  his  will,  held  these  sums  as  trustees 
for  their  own  benefit,  that  is  to  say,  for  the  benefit  of 
Mrs.  E.  Kehewich  for  her  life,  and  subject  to  her  life 
interest  for  the  absolute  benefit  of  Miss  Kehewich. 

They  had  therefore  between  them  as  well  the  whole 
beneficial  as  the  whole  legal  interest  in  the  property.  In 
this  state  of  things  Miss  Kehewich  having  attained  her 
Dttjority  agreed  to  marry  Sir  Henry  Maturin  Farrington^ 
ttd  in  contemplation  of  that  marriage  executed  a  deed  of 
ftetUement  dated  the  Ist  oi  February  1834,  which  was 
•Iw  executed  by  him.  The  material  parts  of  this  deed 
were  thus : — (His  Lordship  stated  them  as  set  out  above). 

Soon  after  the  execution  of  this  instrument  by  Sir 
Bmy  Farrington  and  Miss  Kehewich^  and  the  three 
trustees  of  it,  the  intended  marriage  was  solemnized.  The 
tuaband,  Sir  Henry  Farrington^  died,  however,  soon  af- 
^^fwards,  and  there  never  was  any  issue  of  the  marriage. 

It  will  have  been  observed  that  Mrs.  Elizabeth  Kehe- 
•*ci  was  not  a  party  to  the  deed,  but  contempora- 
'^^oudy  with  it,  or  at  least  in  Sir  Henry  Farrington  s 
lifetime,  she  had  notice  of  it.    She  survived  him  several 

O  2  years, 
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1851.  years,  and  died  shortly  before  the  institution  of  the 

t/^""^^'^^^  present  suit.     Upon  her  death,  the  legal  title  to  the 

p.  Bank  annuities  having  remained  as  I  have  stated,  that 

ANNiNo.  j^gj  ^j^i^  became  vested,  of  course,  by  survivorship,  in 

I^ady  Farrmgton  solely,  and  so  it  now  continues.  But 
between  the  deaths  of  Sir  Henry  Farnngton  and  Mrs. 
Elizabeth  Kekewich^  certain  trusts  of  the  Bank  an- 
nuities were  for  a  valuable  consideration  created  by 
Lady  Farrington,  so  far  as  she  could,  and  declared  by  her, 
which  are  at  variance  with  the  trusts  of  the  settlement 
of  1834,  and  opposed  to  them.  And  the  question  in  the 
cause  is,  whether  against  the  trusts  so  created  or  at- 
tempted to  be  created,  after  Sir  Henry  Farrington*s 
death,  whether  against  the  present  wishes  of  Lady  Far- 
ringtony  who  now  desires  to  resist  and  defeat  the  settle- 
ment of  1834,  that  settlement  ought  to  stand  and 
prevail,  the  legal  title,  as  I  have  said,  having  con- 
tinually and  uniformly  remained  as  it  was  when  the 
settlement  of  1834  was  made  (for  the  death  of  Mrs. 
Elizabeth  Kekewich  is  as  to  that  nothing),  and  the 
dealings  of  Lady  Farrington  with  the  property  having 
therefore  had  eifect,  if  at  all,  only  as  to  the  equitable  title. 

The  Plaintiff  in  the  cause  are  the  three  trustees  of 
the  settlement  of  1834,  with  Mr.  and  Mrs.  Baibvard. 
That  lady  was  formerly  Miss  Bradney.  She  is  the 
person  of  that  name  mentioned  in  the  settlement  of  1834, 
and  is  a  granddaughter  of  Mr.  Robert  Kekewich.  She 
has  attained  majority.  The  five  Plaintii&  seek  the 
benefit  of  the  settlement  to  its  full  extent;  and  I  may 
here  at  once  state  that,  in  the  opinion  of  Lord  Oon- 
worth  and  myself,  the  suit  is  constructed  at  least  as 
favourably  and  beneficially  for  each  of  the  Plaintiflb,  as 
if  any  one  or  more  of  them  had  been  the  single  Plaintiff^ 
or  the  only  Plaintiffs,  and  the  others  or  other  of  them 
had  been  among  the  Defendants.     Lady  Farrington  is 

of 
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bf  course  one  Defendant.     The  others  are  the  persons        1851. 
claiming  under  her  dealings,  since  Sir  Henry  Farring'    k«^I^h 
tatCs  death,  which  have  been  adverted  to,  and  claiming  v, 

therefore  (as  she  does)  against  the  settlement  of  1834. 
It  may  be  right  here  to  mention,  that  it  does  not  appear 
whether  there  is  or  ever  was  a  personal  representative 
of  Sir  Henry  Farrington :  of  course  therefore  it  cannot 
be  taken  that  a  personal  representative  of  that  gentle- 
man is  a  party  to  the  cause. 

The  Defendants  resist  the  Plaintifls^  claim,  on  the 
ground  that,  as  the  Defendants  insist,  the  provision, 
purporting  to  be  made  for  Mrs.  Bailward  by  the  deed 
of  1834,  was  one  merely  of  a  voluntary  kind,  was 
nothing  more  than  an  intended  or  a  promised  gift  not 
perfected,  not  completed,  and  ought  therefore  not  to 
be  enforced  either  at  her  instance,  or  at  that  of  the 
tnisiees  of  the  deed,  by  a  Court  of  Equity. 

The  Defendants  contend  in  terms  that  neither  Lady 
Farrington  nor  her  mother  ever  became  a  trustee  of 
the  funds  for  the  purposes  of  the  settlement  of  1834, 
or  at  least  for  the  benefit,  to  any  extent  or  in  any  event, 
of  Mrs.  Bcdlward.  We  should  perhaps,  however, 
qualify  the  last  remark  by  saying,  that  though  Lady 
Farrington  may  possibly  die  intestate,  and  though  by 
poasibiiity  her  sole  next  of  kin  at  her  death  may  be  Mrs. 
SaUward  (notwithstanding  that  Lady  Farrington,  now 
the  widow  of  a  second  husband  whom  she  married  in 
1838,  has  a  child  of  that  marriage  living),  we  do  not 
'^llect  that  anything  was  said  in  the  argument  specifi- 
cally as  to  any  part  of  the  contingent  trusts  provided  by 
^  deed  to  take  effect,  if  there  should  be  no  issue  of 
the  marriage  of  1834,  in  the  event  of  Lady  Farrington^ s 

• 

rotestacy.     It  is  true,   as  has  been  stated,  that  Mrs. 
Bailward  has  attained  majority ;  but  that  fact  is,  as  to 

a  portion 
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1851.        a  portion  of  those  contingent  trusts,  immaterial*    Now 
if^"^*"""^*^      of  the  two  persons  in  whom  the  legal  title  to  the  funds 
V.  was  at  the  time  of  the  settlement  of  1834,  and  at  the 

time  of  the  marriage  that  it  contemplated, — the  two 
persons  in  whom  the  funds  were  then  actually  vested  at 
law,  and  who  had  then  full  and  absolute  power  legally 
over  them, — one  was  a  principal  party  to  the  settlement 
of  1834,  and  the  other,  who,  though  not  a  party  to  it, 
had  contemporaneously  or  before  Sir  Henry  FarringtotCs 
death  certainly  notice  of  it,  was  beneficially  interested  in 
the  funds,  to  the  extent  already  mentioned,  by  a  title 
paramount,  and  could  not  therefore  have  been  rightfully 
or  eifectually  required  to  make  or  join  in  a  transfer  of  the 
funds  to  the  trustees  of  the  settlement  of  1834,  or  to  affect 
in  any  way  her  legal  or  equitable  title  in  favour  or  conse* 
quence  of  that  settlement.  Why  then  should  the  gift  (if 
that  is  the  proper  term)  be  considered  inchoate  only,  or 
incomplete,  or  as  resting  merely  in  promise!  What 
more  could  have  been  done  that  it  was  within  the  power 
or  competency  of  Sir  Henry  Farrington  or  Lady  Far- 
rinyton  to  do  or  enforce!  Was  it  to  depend  on  the 
pleasure  of  the  mother  whether  the  daughter  should  be 
able  to  give  away  her  own  property  or  not!  Can  a 
trustee,  by  saying  ''  I  refuse  to  accept  a  trusteeship  for 
the  new  claimant  to  a  participation  in  the  beneficial 
interest  whom  you,  my  cestui  que  trusty  have  introduced 
or  endeavoured  to  introduce?  I  object  to  the  claim 
and  oppose  it ;  I  will  not  deal  with  the  legal  title,  nor 
shall  you.**  'Can  a  trustee,  we  repeat,  by  thus  saying 
and  thus  acting  prevent  the  cestui  que  trtut  from  making 
an  effectual  gift  of  his  interest  in  the  trust  property,  or 
any  part  of  it!  Surely  not.  It  may  be  said,  and 
perhaps  truly,  that  not  only  did  Mrs.  F.  Kekewich  never 
make  or  join  in  a  transfer  or  declare  herself  a  trustee  for 
the  purposes  of  the  settlement  of  1834,  subject  or  not 
subject  to  her  life  interest  already  mentioned,  or  so  sub- 
ject 
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jeot  or  not  so  subject,  accept  a  trusteeship  for  those        1851. 
puipoees,  or  consent  to  be  a  trustee  either  for  the    |,^ — "'''^'^ 

IV,  B  K  R^iric  u 

trustees  of  that  settlement  in  that  character  or  for  Mrs.  v, 

Baikoard;  but  that  no  request  having  any  such  object    ^'^^^*^®' 
was  ever  made,  and  that  it  is  unknown  and  inconjec- 
turable  what    Mrs.  E.   Kekewich    would    have    done 
had  any  request  or  application  been    made   to    her. 
This  we  think  immaterial.     How  the  case  would  have 
stood  if  she  had  not  had  notice  of  the  settlement  in 
Sir  Henry  Farringtons  lifetime,   or  if  she  had   not 
had  any  beneficial  interest  in  the  iunds,  but  had  been 
merely  a  trustee  of  them  for  Lady  Farrington^  or,  if  be- 
fore the  marriage,  Lady  Farrington  had  survived  her 
mother,  it  is  altogether  unnecessary  for  us  to  pronounce 
any  opinion,  and  we  decline  doing  so.     It  has  been  said 
Uiat  there  is  not  to  be  found  any  express  declaration,  or 
express  direction,  or  express  contract,  that  the  trustees  of 
the  funds,  namely,  Lady  Farrington  and  her  mother, 
should  become  or  hold  the  funds  as  trustees  of  them  for 
the  purposes  of  the  settlement  of  1834,  or  for  the 
trustees  of  it  in  that  diaracter,  subject  or  not  subject  to 
Mrs.  E,  KekewicKs  life  interest.     Whether  this  obser- 
vation is  correct  in  point  of  verbal  accuracy  or  not  we 
diink  it  of  no  weight,  being,  as  we  are,  of  opinion,  upon 
lUthe  language  of  the  settlement  of  1834,  taken  toge- 
ther, that  it  is,  for  every  purpose,  of  equal  efficacy  and 
vilne  with  a  formal  and  plain  declaration  of  the  most 
eiplidt  kind  on  the  part  of  Sir  Henry  and  Lady  Far- 
ni^Um^  that  she  and  her  mother  should,  subject  to  the 
life  interest  already  mentioned  of  the  latter,  stand  pos- 
86tted  of  the  funds  in  trust  for  the  purposes  of  that  set- 
tlement, or  for  the  trustees  of  it  in  that  character. 

We  do  not  attribute  essential  importance  to  the  clause 
thus  worded:  "And  the  said  Susannah  Kekewich  Ao\\\ 
"^^cbyjwith  the  like  privity  and  approbation  of  the  said  Sir 

H.  Maturin 
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1851 .        H.  Maiunn  Farringtcn  (testified  as  aforesaid),  authorize 
Kbkbwicu    ^^^  expressly  direct  that  all  and  every  the  persons  and 
V,  person  in  whom  the  said  stocks  and  annuities,  or  any 

part  thereof,  shall  or  may  be  vested  on  the  decease  of  the 
said  Elizabeth  Kehewich^  shall  and  do  forthwith,  on  the 
decease  of  the  said  E.  Kekewich,  transfer  and  make  over 
the  said  sum  of  10,500/.  New  Three  and  a  half  per 
Cent.  Annuities,  and  also  the  said  500/.  Long  Annuities, 
and  the  dividends,  interest  and  produce  thereof,  unto  the 
said  Charles  Kekewich,  Samuel  Kekewich^  and  George 
Oranville  Kekewich,  and  the  survivors  or  survivor  of 
them,  or  the  trustees  or  trustee  of  this  settlement  for  the 
time  being,  according  to  the  purposes,  effect  and  true  in- 
tent and  meaning  of  these  presents."  Certainly,  how- 
ever, that  clause  as  a  part  of  the  settlement  is  not  to  be 
disregarded,  and  must  be  considered  especially  unfavour- 
able to  a  portion  of  the  Defendants'  argument. 

We  consider  the  Plaintiflb  entitled  to  a  decree.  But 
this  is  on  the  assumption  that  we  are  not  precluded  by 
authority  from  acting  on  our  opinion  of  what  is  right. 
Are  we,  then,  so  precluded!  The  Plaintiff  of  course 
contend  that  we  are  not ;  the  Defendants  that  we  are. 

The  cases  of  Ellison  v.  Ellison  (a),  Pulvertoft  v.  Ptd" 
vertoft  (&),  and  Ex  parte  Pye  (c),  appear  to  us  not  merely 
to  contain  no  doctrine  opposed  to  the  Plaintiff,  but  to  be 
in  their  favour.  Not  only  do  we  not  question  anything 
said  in  either  of  those  cases  by  Lord  Eldon,  but  we 
are  persuaded  that  had  the  present  case  come  before 
him  he  would  have  decided  it  against  the  Defendants. 
Of  Antrobus  v.  Smith  (d)  we  need  say  no  more  than  has 
already  been  said.  As  to  Wheatley  v.  Purr  {e)  (the  re- 
port 

(a)  6  Fw.  656.  (rf)  12  Ves,  39. 

(h)  18  Ves.  84.  (0  1  Keen,  561. 

(c)  18  Ves,  140. 
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port  of  which  has  ''  1835  "  for  ''  1825;'  and  seemhigly  an 
incorrect  margwal  note),  the  author  of  the  trust  could 
have  transferred  the  legal  title,  but  appears  not  to  have 
done  80.  Lord  Langdale  nevertheless  established  the  trust. 
That  case,  and  those  of  Cadogan  v.  Sloane  (a),  Fortescue 
▼•  JSametUby,  and  Blakely  v.  Brady  (c),  are  in  our  opi- 
nion direct  and  clear  authorities  for  the  Plaintifib.    But 
others  cited  during  the  argument  are  said  to  be  strongly 
opposed  to  their  title  to  relief.     Whether  these  autho- 
rities, and  particularly  whether  Colman  v.  Sarel  {d)^ 
Cofyear  v.  Lady  Mulgrave{e)y  Ward  v.  Audland{f), 
Holhway  v.  Headiiigton  (^),  Dillon  v.  Coppin  (A),  Jef- 
fays  V.  Jefferys  (t),  Oodsal  v.  Webh  (j),  James  v.  Byd- 
dn  (i)y  Beatson  v.  Beatsan  (/),  Bayley  v.  Boulcott  (m), 
TkfaeU  V.  Constable  (n),  Oaskell  v.  GaskeU  (o),  Far- 
quharson  v.  Cave  (p),  Edwards  r.  Jones  (q),  and  Meek  v. 
Kettlewell  (r),  or  any  one  or  more  of  them,  ought  in  our 
opinion  to  be  considered  as  contravening  or  contravened 
lij  Ellison  V.  JEUison  («),  Cadogan  y.  Sloane  (t\  Fortescue 
t.  Bamett  (it),   Wheatley   v.  Pwrr  (t;),   or  Blakely  v. 
Brady  {w\  or  as  opposed  to  the  Plaintiffs'  title  to  relief, 
ve  think  it  unnecessary  to  say ;  for  assuming  that  con- 
tmention,  assuming  that  opposition,  we  think  neverthe- 
less that  Ellison  v.  Ellison  (5),   Cadogan  v.  Sloane  (/), 

Fortescue 
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(p)  2  Co//.  356. 

(g)  1  Afy/.  4-  Cr.  226. 

(r)  1  Hare,  475. 

(*)  6  Fw.  656. 

(0  Sug,  V,  Sf  P,  1119  (llM 

(tt)  3  %/.  4-  a:.  36. 

(i>)   1  ATeen,  551. 

(u>)  2Dr.Sf  WaUh,zn. 


1851. 
Kbkbwicu 

V. 

Manning. 


Manning. 


202  CASES  IN  CHANCERY. 

1851.        Fortescue  v.  Barnett  (a),   WheatUy  v.  Purr  {b)^  and 
J''"^^^^^      Blakely  v.  Brady  (c),  support  and  are  authorities  for 

JEW  B  K  B^V  ACH 

V,  the  Plaintiffs'  claim  ;  that  we  are  justified  in  following 

those  five  cases,  so  far  at  least  as  is  necessary  for  the 
purpose  of  giving  effect  to  it,  circumstanced  as  it  is,  and 
we  do  80  accordingly.  In  this  we  are  certainly  differing 
from  the  very  able,  learned  and  careful  Judge  before 
whom  the  suit  originally  came.  He,  however,  in  the 
particular  station  which  judicially  he  filled  with  so  much 
advantage  to  the  country  may  have  considered  himself 
placed  in  a  position  with  respect  to  former  decisions  in 
which  we  do  not  consider  ourselves  to  be. 

Hitherto  it  will  have  been  observed  that  I  have  treated 
the  Plaintiff  as  being  what  are  commonly  called  in 
equity  ^'  volunteers,^'  as  persons  claiming  under  a  trust 
created  without  consideration  and  by  the  mere  bounty 
of  Lady  Farrington,  But  is  the  true  view  of  the  case  so ! 
The  Plaintiff,  relying  littleor  not  atall  on  the  relationship 
of  Mrs.  Bailward  io  Lady  Farrington  and  to  her  father, 
insist  that  the  participation  of  Sir  Henry  Farrington  in 
the  settlement  of  1834  precludes  any  effectual  conten- 
tion that  Mrs.  Bailward  is  a  mere  "  volunteer.'^  The 
Plaintiffs  say  that  Sir  Henry  Farrington  stipulated  and 
contracted  as  much  for  the  provision  under  which  Mr. 
and  Mrs.  Bailward  claim  as  for  any  other  part  of  the 
provisions  of  the  settlement  of  1834  (although  she  is  not 
proved  to  have  been  related  to  Sir  Henry  FarringUmi 
and  although  possibly  his  only  acquaintance  with  her,  if 
any,  and  his  only  interest  in  her,  if  any,  were  through  his 
intended  wife) ;  and  that  even  if,  with  the  consent  of  Sir 
Henry  Farrington  or  a  personal  representative  of  that 
gentleman,  any  part  of  the  trusts  or  purposes  of  the 
deed  might  have  been  or  could  be  varied  or  disappointed, 

there 

(a)  3  Myl.  if  K.  36.    (6)  1  Keen,  551.    (c)  2  Dr.  4-  WaUk,  31 1. 
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there  can  without  that  consent  be  no  such  variation,  no 
such  disappointment. 

We  think  this  contention  upon  the  PlaintifiGs^  part  not 
by  any  means  unworthy  of  attention.     How  do  we  know 
that  Sir  Henry  Farrington  did  not  take  a  strong  in- 
terest in  the  welfare  of  Mrs.  Bailward  f    How  do  we 
know  that  he  did  not  believe  in  the  existence  of  a  moral 
obligation,  upon  the  part  of  Miss  Kehewichy  in  the  cir- 
cumstances of  the  case,  to  make  a  provision  for  her 
niece  ?    How  do  we  know  that  he  would  have  concurred 
in  any  settlement  not  making  a  provision   for   Mrs. 
Bailward  f     How  do  we  know  that  if  he  had  refused  to 
concur  in  a  settlement,  the  marriage  would  not  have 
tak^  place  !    How  could  it  be  known  that  he  would  not 
survive  his  wife !  How  is  it  clear  that  he  was  indifferent 
to  her  state  of  freedom  as  to  property,  after  his  death, 
if  she  should  survive  him,  or  to  her  marrying  a  second 
time,  or  the  consequences  of  that  step  ? 

Were  it  in  our  opinion  necessary  to  decide  this  point, 

we  should   probably  first  deem  it  prudent  to  consult 

carefully  various  authorities,  from  Goring  v.  Nash  (a),  or 

eirlier,  down  to  Davenport  v.  Bishopp  (&).  But  we  do  not 

conader  it  necessary.    We  dispose  of  the  cause  on  the 

other  view  of  it — ^that  into  which  wo  have  more  fully 

entered ;  we  decide  it  upon  Ellison  v.  Ellison  (c),  upon 

Gwfoyon  V.  Shane  (rf)»  and  upon  principle  chiefly,  but 

secondarily  also  upon  Fortescue  v.  Bamett  («),  Wheailey 

▼.  PioT  (/),  and  Blakely  v.  Brady  {g\  in  the  Plaintiffs' 
iavoor. 
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1851. 


Ex  parte  JONATHAN  HIGGINSON. 


Dec,  5. 
Before  The 

JE.  &    In  the  Matter  of  JONATHAN    HIGGINSON,   and 
Truro.  RICHARD  DEANE,  Bankrupts. 

to  review  the    T^HIS  was  an  appeal,  in  the  form  of  a  Special  Case, 

decision  of  a  from  the  decision  of  the  Vice-Chancellor  Knight 

Commission-     ^^  ,.      .    . 

er  who  has       Bruce^  dismissing  the  petition  of  the  Appellant  Jonathan 

wSfioite  un-  ^W*'**^^*     The  following  were  the  material  facts,  as 

der  ^e  39th     they  appeared  in  the  Special  Case. 

section  of  the 

Act6.&6Vict. 

c.  122,  is  not        A  fiat  in  bankruptcy  was  issued  in  November  1847 

for  the  con-     Against  Jonathan  Higginson  and  his  partner  Richard 

tinouice  of  Deane^  and  under  this  fiat  they  were  found  bankrupts 
which  provi-  ,  ,  "^  '^ 

sion  is  made     and  assignees  were  appointed.     J.  Higginson  passed  his 

8(M:tionof  the  ^^^  examination  on  the  20th  September  1848,  and,  on 

Act  12  &  13  the  same  day,  the  Court  appointed  a  public  sitting  for 

and  such  pro-  ^^^  allowance  of  the  certificate,  to  be  held  on  the  14th 

ceedingcan-  October  following.      On   that  day,  Mr.  Commissioner 

tuted  except  Ludhw  refused  J,  Higginson  his  certificate,  the  applica- 

on  one  of  the  ^Jq^  being  opposed  by  the  assignee,  acting  also  for  a 

cified  in  die  creditor,   who  rested  his   opposition  on  the  fact   of  «/. 

of  £  £""  ^V9i^on  having  pledged  certain  sugars  belonging  to 

Statute.  his  creditors,  and  which  were  in  his  possession.     The 

Theexpres-  ^  .  , 

sion  in  the  Statement 

4th  section, 

that  nothing  in  the  Act  is  "  to  lessen  or  affect  any  right,  title,"  &c,,  of  a  person 
by  yirtue  of  proceedings  under  then  existing  bankruptcies,  has  reference  only 
to  the  continuance  and  completion  of  proceedings  affecting  Uie  administration  of 
a  bankrupt's  estate. 

In  1847  the  Commissioner  refused  the  allowance  of  a  bankrupt's  certificate 
under  the  39th  section  of  the  Act  5  &  6  Vict.  c.  122 ;  in  1851,  after  the  death  of  the 
Commissioner,  the  bankrupt  applied  to  his  successor  with  the  view  of  having  the 
matter  reheard,  alleging  that  the  statement  of  the  opposing  creditor  on  the  occa- 
sion of  the  refusal  was  partial  and  imperfect :  Held,  that  the  application  could 
only  be  made  under  the  provisions  of  the  207th  section  of  the  Act  12  &  13  Vict, 
c.  106 ;  and  that  inasmuch  as  the  refusal  of  the  certificate  was  not  obtsined  by 
false  evidence  or  improper  suppression  of  evidence  or  by  fraud  the  original 
decision  could  not  be  reviewed. 
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statement  made  to  the  Commissioner  with  respect  to        1851. 
the  pledging  was  a  partial  and  imperfect  statement ;      ^^    ^^^^ 
but  it  was  on  the  gromid  that  the  sugars  had  been  Hioginson. 
pledged,  as  represented,  that  the  Commissioner  refused 
/.  Higginson  his  certificate. 

Mr.  Commissioner  Ludlow  having  died,  J,  Higgin- 
son on  the  27th  February  1851  presented  a  petition 
to  the   District  Omrt  of  Bankruptcy,  for  the  purpose 
of  having  his  application  for  a  certificate  reheard  by 
the  Commissioner  then   acting  in  the   prosecution   of 
the  fiat.      This  petition  stated  to   the    eifect    above 
mentioned,   and    also   set  forth    matters  which  were 
not   in    evidence  before   the   Commissioner  when  the 
application  of  J.  Higginson  for  his  certificate  was  re- 
fused, explanatory  of  the  circumstances  under  which  the 
sngars  were  pledged :  it  further  stated  that  «/•  Higgin- 
9on  was  advised  that  these  facts  were  such  as  to  warrant 
Ub  renewing    his    application    for    his   certificate :  it 
prayed  that  a  public  sitting  might  be  appointed  by  the 
Court  for  the  allowance  of  the  certificate.     The  peti- 
tion was  heard  by  Mr.  Commissioner  Stevenson  on  the 
20th  March  1851,  and  he  made  an  order  dated  the 
26th  March  1851,  which,  after  stating  the  petition,  was 
in  the  following  terms, — '*  This   Court   doth  consider 
that  it  hath  no  jurisdiction  in  the  case,  and  doth  dismiss 
the  said  petition  with  costs.^ 

On  the  16th  April  1851,  X  Higginson  presented  a 
petition  to  the  Vice-Chancellor  Knight  JBruce^  praying 
I  rdiearing  by  his  Honor  of  the  petition  to  the  Com- 
iniaBioner,  and  that  it  might  be  declared  that  the  Com- 
nunioner  had  jurisdiction  to  hear  that  petition,  and  that 
^  order  of  the  Commissioner  might  be  reversed,  and 
that  the  petition  might  be  remitted  to  the  Commis- 
sioner to  be  heard  and  adjudicated  upon.     This  petition 

was 
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1851.        ^as  heard  by  the  Vice-Chancellor  on  the  30th  April 
Ex  parte      1B61,  and  was  dismissed  by  him  without  costs,   his 
HiooiNsoN.    Honor  considering  that,  havmg  regard  to  the  provi- 
sions of  the  Bankrupt  Law  Consolidation  Act,  1849, 
he  could  not  make  an  order  upon  it. 

The  Special  Case  now  came  on  to  be  argued,  together 
with  an  appeal  petition,  which  was  also  presented,  pray- 
ing that  the  petition  presented  to  the  Vice-Chan- 
cellor might  be  reheard  before  the  Lord  Chancellor  and 
that  an  order  might  be  made  in  conformity  with  its 
prayer. 

Mr.  J.  Russell  and  Mr.  C.  Hall^  in  support  of  the 
appeal. 

We  submit  that  the  present  Commissioner  has  power 
to  review  the  decision  of  his  predecessor,  inasmuch  as 
that  decision  was  founded  on  imperfect  evidence.  The 
case,  we  admit,  does  not  fall  within  any  one  of  the  precise 
conditions  on  which  by  the  207th  section  of  the  Act 
12  &  13  Vict.  c.  106,  the  allowance  or  refusal  or  sus- 
pension of  the  allowance  of  the  certificate  can  be  re- 
viewed, but  inasmuch  as  that  Statute  did  not  come  into 
operation  until  after  the  refusal  of  the  certificate  by  the 
Commissioner  in  1848,  it  cannot  be  construed  so  as  to 
have  a  retrospective  effect,  the  necessary  consequence  cf 
which  would  be  that  ail  decisions  of  Commissioners  pre- 
viously to  the  Act  would  be  irreversible.  Under  the 
39th  section  of  the  Act  5  &  6  Vict.  c.  122,  there  was 
no  limit  to  the  application  for  a  rehearing  before  a  Com- 
missioner  to  review  his  decision  with  respect  to  the  al- 
lowance of  a  bankrupt's  certificate ;  every  creditor  had  a 
right  to  be  heard  against  such  allowance,  and  there  can 
be  no  doubt  but  that  the  bankrupt  had  a  corresponding 
right  to  be  heard  against  the  refusal  by  the  Commis- 
sioner 
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aooer  to  grant  the  certificate,  the  allowance  of  the  cer-        1851 . 
tificate  by  the  Commissioner  being  itself  an  act  which      ^^       ^ 
required  the  confirmation  of  the  Court  of  Review.     If  Hiooinson. 
the  right  to  have  such  a  decision  reviewed  were  taken 
away  by  implication,  the  position  of  a  bankrupt  would 
be  clearly  prejudiced  by  the  operation  of  the  12  &  13 
Fiet.  c.  106,  whereas  the  4th  section  of  that  Act  pro- 
vides that  nothing  therein  is  ^^to  lessen  or  afiect  any 
ri^t  title  claim  demand  or  remedy"  theretofore  exist- 
ii^.   (They  referred  to  Ex  parte  Roffey  (a),  Ex  parte 
Baker  (b).) 

Mr.  Bacon  and  Mr.  Selwyuy  contra. 

When  a  certificate  was  applied  for  under  the  law  as  it 
stood  before  the  passing  of  the  Act  1 2  &  13  Vict.  c.  106, 
the  Commissioner  had  only  power,  (acting  under  the  39th 
section  of  the  6  &  6  Vict.  c.  122,)  to  decide  once  for  all, 
at  the  time  of  the  application.  By  that  Statute  the  power 
of  granting  or  withholding  the  certificate  was  transferred 
from  the  creditors  to  the  Commissioner,  and  it  then  be- 
came a  judicial  act  to  be  performed  by  him,  from  which 
there  has  been  no  instance  of  a  rehearing ;  and  the  right 
to  rehear  could  not  have  been  conceded  to  a  bankrupt 
without  also  its  being  conceded  to  every  creditor.     Ad- 
mitting that  the  allowance  of  the  certificate  by  the  Com- 
nuasioner  under  the   5  &  6  Vict.  c.  122,  was  an  act 
which  required  confirmation  by  the  Court  of  Review, 
yet  that  Court  no  longer  exists.     If  the  present  applica- 
&n  succeeds,  the  result  will  be  that  in  all  bankrupt- 
cies occurring  before  the  passing  of  the  Act  12  &  13 
^t,  c.  106,  each  party  to  any  subsequent  proceedings 
will  have  the  power  of  electing  to  avail  himself  either  of 
^  provisions  of  the  repealed  Act  or  of  the  present 

Statute, 

(a)  19  Fes.  4G8.  (6)  Mont,  cV  M.  279. 
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1851.        Statute,  the  exercise  of  which  power  would  lead  to  inex* 
^T^^''^      tricable  confusion. 

Jix  parte 

HlOOINSON. 

Mr.  C.  Hail  in  reply. 

The  Lord  Changrllor. 

In  this  case  the  bankrupt  appears  to  have  made  an 
application  for  his  certificate  under  the  thirty-ninth  sec- 
tion of  the  Act  5  &  6  Vict.  c.  122.  Under  that  section 
it  became  the  duty  of  the  Court  to  appoint  a  public  sit- 
ting for  the  allowance  of  the  certificate ;  but  it  is  to  be 
observed,  that  the  creditors  were  to  have  no  voice  at  the 
meeting,  that  is  to  say,  the  Commissioner  was  to  be  the 
sole  judge  of  the  party^s  conformity  to  the  bankrupt 
laws,  and  of  his  conduct  as  well  before  as  after  his 
bankruptcy ;  he  was  also  to  ^'  judge  of  any  objection 
against  allowing  such  certificate,  and  either  find  the 
bankrupt  entitled  thereto  and  allow  the  same,  or  refuse 
or  suspend  the  allowance  thereof,  or  annex  such  condi- 
tions thereto  as  the  justice  of  the  case  may  require," — 
in  short,  he  had  power  either  to  decide  at  once  or  io  re- 
serve his  decision,  to  withhold  the  certificate  altogether 
or  to  annex  certain  conditions  on  granting  it. 

In  the  present  case,  it  appears  that  the  Commissioner 
exercised  the  jurisdiction  thus  conferred  on  him.  Having 
power  to  reserve  the  consideration  of  the  question  he 
did  not  exercise  that  power,  nor  did  he  suspend  the 
grant;  but  his  adjudication  was  decisive,  and  he  used 
words  clearly  importing  that  the  bankrupt  was  not  en- 
titled to  his  certificate.  So  matters  continued  during 
the  life  of  the  Commissioner ;  but  subsequently  to  his 
death,  and  after  the  passing  of  the  Act  12  &  13  Vict.  e. 
106,  the  bankrupt  applied  to  another  Commissioner  to 
appoint  a  new  sitting,  in  order  to  ascertain,  regard 
being  had  to  all  the  circumstances  of  the  case,  whether 

the 
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the  bankrupt  was  or  was  not  entitled  to  his  certificate.        1861. 
The  Commissioner  however  attending  to  the  207th  see-      ^^"""^ 
tion  of  the  Act  12  &  13  Vict.  c.  126,  which  expressly    Hiooinsgn. 
states  the  only  grounds  on  which  the  allowance  refusal 
or  suspension  of  a  certificate  can  be  reviewed^  and  per- 
ceiving that  the  application  did  not  fall  within  any  of  the 
circinnstanoes  which  gave  him  jurisdiction  to  review  a 
matter  which  had  been  solemnly  adjudicated  upon  by  his 
predecessor,  concluded  that  he  had  no  jurisdiction. 

Under  the  earlier  Statute  there  was  no  provision  that 
the  Commissioner  should  rehear  a  matter  as  to  whether 
a  certificate  had  or  had  not  been  rightly  withheld  or 
granted,  in  fact  he  was  not  to  be  called  upon  to  come  to 
any  other  than  one  decision  upon  the  point  of  the  issuing 
of  the  certificate.     The  cases  which  have  been  cited  by 
the  Appellant  stand  on  a  perfectly  different  footing  from 
the  present,  and  I  think  that  they  have  no  analogy.     It 
appears  to  me  that  in  this  instance  all  the  formali- 
ties prescribed  by  the  39th  section  of  the  Act,  5  &  6 
Vict,  c.  122,  with  the  view  of  obtaining  a  final   de- 
termination,   were    observed;    a   public   meeting   was 
duly  convened,  and  the  attention  of  the  Commissioner 
was  called  to  all  the  circumstances  of  the  case,  and 
a  final  judgment  was  then  pronounced  by  him.      It 
has  been  asked  why  the  bankrupt  should  not  be   al-  ' 
lowed  to  come  again  before  the   Commissioner,  with 
the  view  of  obtaining  the  certificate  which  had  in  the 
first  instance  been  refused.     It  is  however  to  be  observed 
that  it  is  not  the  object  of  the  Legislature,  in  giving  a 
Charge  to  a  bankrupt,  to  free  a   fraudulent  trader 
i^  his  debts,  aind  if,  therefore,  after  a  full  hearing, 
the  Commissioner  should  be  of  opinion  that  the  bank- 
^  is  not  entitled  to  his  certificate,  it  would  not  be 
J^  that  the  creditors  should  be  liable  to  be  called  upon 
to  BDpport  an  adjudication  whenever  and  as  often  as  it 
Vol.  I.  P  D.  M.  G.    may 
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1851.  may  suit  the  caprice  of  the  bankrapt,  and  as  often  as 
^I^T^  he  thinks  he  can  make  out  a  new  case  for  obtaining 
HiGoiNsoN.  his  certificate.  The  case  of  there  being  additional 
eircamstanees  which  the  buikrupt  n»y  wish  to  bring 
before  the  notice  of  the  Commissioner,  is  provided 
for  by  the  section  which  expressly  enables  the  Com- 
missioner to  adjourn  the  consideration  of  the  qoea- 
tion  to  a  future  meeting,  thus  giving  an  opportunity 
of  hearing  the  matter  as  fully  as  the  justice  of  the 
case  may  require.  When  under  these  circumstances 
both  the  bankrupt  and  the  creditors  have  been  heard 
and  a  solemn  decision  pronounced,  to  admit  the  rif^t 
of  a  bankrupt  at  his  own  option  to  have  the  matter 
reheard,  would  be  tantamount  to  granting  him  his 
certificate  at  once,  and  would,  in  effect,  be  to  repeal 
the  essence  and  substance  of  the  Act.  In  any  inquiry  of 
a  judicial  nature,  like  that  in  question,  there  must  of 
necessity  be  some  limit  to  the  power  of  appealing  from 
the  decision.  The  old  practice  of  calling  upon  the  Com- 
missioner to  reconsider  the  propriety  of  the  grant  of 
the  certificate  was  quite  changed  when  the  Conunis- 
sioner  was  placed  in  the  situation  of  a  judge,  and  his 
judicial  decision  was  substituted  for  the  voice  of  the 
creditors ;  and  on  such  a  matter  once  fully  heard  and 
discussed,  there  is  much  reason  to  suppose  that  it  was 
intended  that  his  determination  should  be  ocmdnaive, 
especially  as  there  is  no  power,  under  the  Act  12  &  18 
Vict.  c.  106,  to  alter  or  review  it,  except  on  certain 
specified  grounds.   ^ 

The  question  whether  the  bankrupt  had  a  right  of 
rehearing  under  the  Act  5  &  6  Vict.  c.  126  does  not 
arise,  for  that  Statute  has  been  repealed  by  the  Act 
12  &  13  Vict.  c.  106,  except  as  to  certain  points 
which  do  not  now  apply.  I  have  therefore  to  con- 
sider whether,  under  the  latter  Statute,  the  bankrupt 

is 
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IB  entitled  to  a  rehearing.    Now,  under  the  fourth,        1851. 

fifth,  and  sixth  sections,  provisions  are  made  for  the      v]^^^ 

oontiniiance  of  certain  proceedings  instituted  under  the    Hioginson. 

fonner  Act  with  the  yiew  of  accomplishing  the  end  of 
ihoBe  proceedings.  It  has  been  said  that  the  fourth 
section  expressly  contemplates  the  continuance  of  rights 
previously  existing;  but  it  appears  to  me  perfectly  plain 
that  the  effect  of  that  section  is  not  to  vary  the  rights  of 
property,  and  that  its  provisions  are  not  to  be  construed 
as  having  relation  to  subjects  of  the  nature  of  the  present 
ease,  but  only  with  reference  to  the  distribution  of  the 
fimds  in  a  bankruptcy,  and  matters  of  that  kind. 

The  only  right,  therefore,  that  the  Appellant  can  have 
is  under  the  provisions  of  the  two  hundred  and  seventh 
aeetion  of  the  Act  12  &  13  Vict,  c,  106.    His  power  to 
have  a  rehearing,  if  it  ever  existed,  is  gone ;  but  as- 
nming  that  there  was,  under  the  former  Act,  though 
by  no  means  admitting  it,  the  same  power  of  rehearing 
as  under  the  section  last  referred  to,  it  is  expressly 
provided  by  that  section,  that  rehearings  shall  be  had 
Qolj  upon  certain  grounds,  those  grounds  not  being  ap- 
plicable to  the  present  case ;  and  I  can  find  no  part  of 
the  Act  12  &  13  Vict.  c.  106,  which  gives  the  right  to 
omtinue  proceedings  in  the  sense  in  which  it  has  been 
bere  contended  for,  or  which  at  all  warrants  such  a 
^.    Taking  the  most  favourable  view  of  the  matter 
fcr  the  Appellant,  it  appears  to  me  he  has  failed  to 
Wng  his  case  within  any  of  the  grounds  on  which  alone 
a  rdiearing  can  now  be  had,  and  under  these  circum- 
itanoes,  I  think  the  Conmiissioner  and  the  Vice-Chan- 
^^^  Knight  Bruce  were  right  in  refusing  the  appli- 
catioD. 

In  the  absence  of  any  knowledge  as  to  the  facts,  the 
^ice-Chancellor  may  have  thrown  out  some  expressions 

P  2  which 
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1851.        which  have  tended  to  encourage  this  appeal;  but  I  do 

^^^■"JJ^      not  think  that  his  declining  to  make  an  order  on  the 

HiGGiNsoN.    application,  implied  that  he  had  any  doubts  upon  the 

construction  of  the  Act.  Having  regard  to  all  the  cir- 
cumstances of  the  case,  which  appears  to  be  the  first 
upon  the  point,  the  present  application  will  be  dismissed 
without  costs. 


Dec.  5. 12. 

Before  The 
Lord  Chan* 
ceUor,  Lord 
Truro. 

Where  a 
bankrupt 
does  not  con« 
test  the  vali* 
dity  of  an 
adjudication 
of  his  bank- 
ruptcy before 
a  Commia- 
sioner 
within  the 
period  pre- 
scribed by  the 
104th  section 
of  the  Act 
13  &  13  Vict, 
c.  106  for 
showing 
cause  af^ainst 
such  adjudi- 
cation, the 
Commis- 
sioner has, 
after  that  pe- 
riod, no  au- 
thority to  en- 
tertain an  ap; 
plication  to 
review  the  ad- 
judication, 
either  under 
that  section, 
or  under  the 
233rd  section. 


Ex  parte  CARTER. 
In  the  matter  of  CARTER,  a  Bankrupt. 

rriHIS  was  an  appeal,  by  the  petitioning  creditors  in 
the  above  bankruptcy,  in  the  form  of  a  Special  Case, 
from  the  decision  of  the  Vice-Chancellor  Knight  Bruce. 
The  Special  Case  contained  a  statement  of  the  facts  to 
the  following  effect. 

The  petition  for  adjudication  of  bankruptcy  bore  date 
the  15  th  February  1851,  and  was  filed  by  Josiah  Dim- 
mocky  Timothy  Dimmock,  and  Thomas  Keeling^  as  peti- 
tioning creditors,  against  the  bankrupt,  in  the  Court  of 
Bankruptcy  for  the  Birmingham  district;  and  under 
this  petition,  the  bankrupt  was,  on  the  same  day,  ad- 
judged a  bankrupt  by  one  of  the  Commissioners  acting 
in  the  prosecution  of  petitions  for  adjudication  of  bank- 
ruptcy at  the  said  Court.  The  debt  upon  which  the 
petition  for  adjudication  was  filed,  and  the  adjudication 
made,  was  a  judgment  recovered  by  the  petitioning 
creditors  against  the  bankrupt  in  the  Court  of  Exche- 
quer for  the  sum  of  65/.  7«.  9(f.,  which  judgment  was 
entered  up  on  the  23rd  July  1850.  On  the  26th  July 
1850,  the  petitioning  creditors  issued  a  writ  of  capias  ad 
satisfaciendum^  directed  to  the  sheriff  of  the  county  of 

Stafford^ 
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Staffmlf  against  the  bankrupt  upon  the  judgment^  and  1851. 
on  this  writ  the  bankrupt  was,  on  the  30th  July  1860,  kT^''^ 
duly  taken  in  execution  and  committed  to  the  county  Cartxr. 
gsol,  where  he  remained  confined,  under  the  judgment 
and  execution,  up  to  and  at  the  time  of  the  filing  of  the 
petition  for  adjudication  and  the  adjudication  there- 
under,  and  thenceforth  until  his  discharge  as  after  men- 
tioned. On  the  19th  February  1851  a  duplicate  of  the 
adjudication  was  duly  served  on  the  bankrupt  person- 
ally, and  on  the  same  day  the  bankrupt  was  discharged 
from  custody,  and  under  such  discharge  was  released 
from  custody  by  the  sheriff.  The  bankrupt  did  not, 
within  the  time  allowed  under  the  104th  section  of  the 
Act  12  &  13  VicL  c.  106,  show  cause  against  the  validity 
of  the  adjudication,  and  notice  of  the  adjudication  was 
duly  inserted  in  the  London  Oazeite  of  the  28th  Feb- 
nary  1851.  The  first  public  sitting  in  the  bankruptcy 
was  held  on  the  10th  March  1851,  on  which  day  the 
l^aokrupt  surrendered. 

On  the  19th  March  1851  the  bankrupt  presented  his 
petition  to  the  Court  of  Bankruptcy  for  the  Birmingham 
district,  and  to  John  Balgvy^  Esq.,  a  Commissioner 
^ing  in  the  prosecution  of  petitions  for  adjudication  of 
l^^okniptcy  at  the  said  Court,  praying  that  the  petition 
'of  adjudication  of  bankruptcy,  or  the  adjudication  there- 
^r,  might  be  annulled.  The  petition  was  heard  on 
^  \Mi  April  1851,  and  on  that  day  the  Court 
oriered  that  the  petition  of  the  bankrupt  should  be 
diBmisBed. 

^  the  23rd  April  1851  the  bankrupt  presented  a  pe- 
tition of  appeal  to  Sir  J.  i.  Knight  Bruce^  the  Vice-  - 
^oellor  appointed  and  sitting  in  Bankruptcy,  pray- 
^  that  his  Honor  would  be  pleasied  to  order  that  the 
order  dismissing  the  bankrupt's  petition  might  be  set 

aside 
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1851.  aside  with  costs,  and  that  the  petiti<m  for  adjudic»- 
^^"^^^  tion,  or  the  adjudication,  might  be  annulled,  or  that 
Cartbr.  his  Honor  would  be  pleased  to  make  such  other  oir* 
der  in  the  premises  as  to  his  Honor  should  seem  fit. 
This  petition  was  heard  on  the  10th  May  1861. 
At  the  hearing,  the  petitioning  creditors  did  not  op> 
pose  it  on  the  merits ;  but  it  was  contended  on  tlieir 
behalf,  first,  that  as  the  bankrupt  did  not  within  the 
time  allowed  under  the  104th  section  of  the  Act  12  & 
13  Vict.  c.  106,  show  cause  to  the  Court  against  the 
validity  of  the  adjudication,  his  petition  to  annul  the 
adjudication  ought  to  have  been  presented  to  the  Vice- 
Chancellor,  and  not  to  the  Conmiissioner,  and  that 
therefore  the  petition  was  properly  dismissed  by  the 
Commissioner;  and,  secondly,  that  as  the  petition  to 
the  Vice-Chancellor  was  not  presented  either  within 
twenty-one  days  from  the  date  of  the  order  of  adju- 
dication or  within  twenty-one  days  after  the  notice 
of  the  adjudication  had  been  inserted  in  the  London 
Gazette^  such  last-mentioned  petition  was  presented 
too  late  and  therefore  ought  to  be  dismissed.  The 
Vice-Chancellor,  however,  ordered  that  the  adjudicati<»i 
of  bankruptcy  made  on  the  15  th  February  1851  should 
be  annulled,  and  that  the  Respondents  (the  petitioning 
creditors)  should  pay  to  the  petitioner  his  costs  of  and 
incidental  to  that  application.  From  this  order  the 
petitioning  creditors  appealed,  insisting  that  it  was  erro- 
neous in  matter  of  law  and  ought  to  be  reversed. 

By  the  104th  section  of  the  Bankrupt  Law  CSon- 
solidation  Act,  1849,  a  bankrupt  has,  before  the  adver- 
tisement in  the  Gazette,  a  period  of  seven  or  fourteen 
days  to  contest  the  validity  of  the  adjudication  of  bank- 
ruptcy before  the  Commissioner :  by  the  233rd  section, 
in  the  event  of  no  action  suit  or  other  proceeding  being 
taken  by  him  to  dispute  the  adjudication  after  its  adver- 
tisement 
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iisement  in  the  Gazette,  the  Gazette  containing  such 
adverUaemoDtt  is  conduaive  evidence  of  the  adjudication : 
and  by  the  12th  section  a  period  of  twenty-one  days 
18  limited  for  appealing  from  decisions  of  the  Commis- 
sioner  to  the  Vice-Chancellor.  It  will  be  seen  that,  in 
the  present  case,  the  bankrupt  did  not  take  any  steps 
to  ooQtest  the  validity  of  the  adjudication  before  the 
Commissioner  until  a  period  considerably  beyond  that 
prescribed  by  the  104  th  section ;  and  also  that  the  peti- 
tion to  the  Vice-Chancellor  was  not  presented  until  the 
twenty-one  days  allowed  by  the  12th  section  and  the 
twenty-one  days  allowed  by  the  233rd  section  had  re- 
spectively expired.* 

The 


1851. 

Ex  parte 
Carter. 


*  The  following  are  the  sec- 
tKAi  of  the  Act  12  &  13  Vict, 
c.  106,  above  referred  to  :— 

Section  12.  «'That^  the  Court, 
in  the  exercise  of  iti  primary  jja- 
riidiction  by  yirtue  of  this  Act, 
linll  have  superintendence  and 
ttntrol  in  all  matters  of  bank- 
ni{rtc]r,  and  shall  hear,  deter- 
■ine,  and  make  order  in  any 
Btttter  of    bankruptcy    what- 
ever, lo  far  as  the  assignees  are 
coBcenied,  relating  to  the  dis- 
poiition  of  the  estate  and  effects 
of  the  bankrupt,  or  of  any  estate 
or  effects  taken  under  the  bank- 
niptcy  and  claimed  by  the  as- 
>>gDeei  for  the  benefit  of  the 
^tori,  or  relating  to  any  acts 
done  or  sought  to  be  done  by 
^  ungnees  in  their  character 
fifavignees,  by  virtue  or  under 
^*to  of  the  bankruptcy,  and 
^  in  any  matter  of  bankruptcy 
vhatever  as  between  the  assig- 
Aeci  tnd  any  creditor  or  other 
P^'^ini  appearing  and  submit- 


ting to  the  jurisdiction  of  the 
Court;  and  also  in  any  appli- 
cation for  a  certificate  of  con- 
formity, and  in  any  other  matter 
(whether  in  bankruptcy  or  not) 
where  the  Court  by  virtue  of 
this  Act  has  jurisdiction  over 
the  subject  of  the  petition  or 
application,  save  and  except  as 
may  be  by  this  Act  otherwise 
specially  provided,  and  subject 
in  all  cases  to  an  appeal  to  such 
one  of  the  Vice-Chancellors  of 
the  High  Coiut  of  Chancery  as 
the  Lord  Chancellor  shall  from 
time  to  time  be  pleased  to  appoint 
to  sit  in  bankruptcy :  Provided 
always,  that  if  no  such  appeal 
shall  be  entered  within  twenty- 
one  days  from  the  date  of  any 
decision  or  order  of  the  Court, 
and  be  thereafter  duly  prose- 
cuted, every  such  decision  or 
order  shall  be  final;  and  that 
every  appeal  shall  be  subject  to 
such  regulation  in  regard  to  de- 
posit of  costs  as  shall  by  any 

general 


216 


CASES  IN  CHANCERY. 


1851. 

Ex  parte 
Carter. 


The  Special  Case,  which  was  stated  at  the  instance  of 
the  petitioning  creditors,  now  came  on  to  be  argued  be- 
fore the  Lord  Chancellor. 

Mr. 


general  rule  or  order  to  be  made 
Id  pursuance  of  this  Act  be  di- 
rected." 

Section  104.  '<  That  before  no- 
tice of  any  adjudication  of  bank- 
ruptcy shall  be  given  in  the 
London  Gazette,  and  at  or  before 
the  time  of  putting  in  execution 
any  warrant  of  seizure  which 
shall  have  been  granted  upon 
such  adjudication,  a  duplicate 
of  such  adjudication  shall  be 
served  on  the  person  adjudged 
bankrupt,  pe|*sonally,  or  by  leav- 
ing the  same  at  the  usual  or 
last  known  place  of  abode  or 
place  of  business  of  such  per- 
son, and  such  person  shall  be 
allowed  seven  days,  or  such  ex- 
tended time,  not  exceeding  four- 
teen days  in  the  whole,  as  the 
Court  shall  think  fit,  from  the 
service  of  such  duplicate,  to  show 
cause  to  the  Court  against  the 
validity  of  such  adjudication; 
and  if  such  person  shall  within 
such  time  show  to  the  satis- 
faction of  the  Court  that  the 
petitioning  creditor's  debt,  trad- 
ing, and  act  of  bankruptcy  upon 
which  such  adjudication  has  been 
grounded,  or  any  or  either  of 
such  matters,  are  insufficient  to 
support  such  adjudication,  and 
upon  such  showing  no  other 
creditor's  debt,  trading,  and  act 
of  bankruptcy  sufficient  to  sup- 
port such  adjudication,  or  such  of 
the  said  last-mentioned  matters 


as  shall  be  requisite  to  support 
such  adjudication  in  lieu  of  the 
petitioning  creditor's  debt,  trad- 
ing, and  act  of  bankruptcy,  or 
any  or  either  of  such  matters, 
which  shall  be  deemed  insuffi- 
cient in  that  behalf,  as  the  case 
may  be,  shall  be  proved  to  the 
satisfaction  of  the  Court,  the 
Court  shall  thereupon  order  (in 
the  form  contained  in  schedule 
U.  to  this  Act  annexed,  or  to 
the  like  effect)  such  adjudica- 
tion to  be  annulled,  and  the 
same  shall  by  such  order  be 
annulled  accordingly ;  but  if  at 
the  expiration  of  the  said  time 
no  cause  shall  have  been  shown 
to  the  satisfaction  of  the  Court 
for  the  annulling  of  such  adju- 
dication, the  Court  shall  forth- 
with,after  the  expiration  of  such 
time,  cause  notice  of  such  ad- 
judication to  be  given  in  the 
London  Gazette,  and  shall 
thereby  appoint  two  public  sit- 
tings of  the  Court  for  the  bank- 
rupt to  surrender  and  conform, 
the  last  of  which  sittings  shall 
be  on  a  day  not  less  than  thirty 
days  and  not  exceeding  sixty 
days  from  such  advertisement, 
and  shall  be  the  day  limited  for 
such  surrender :  Provided  al- 
ways, that  the  Court  shall  bave 
power  from  time  to  time  to  en- 
large the  time  for  the  bankrupt 
surrendering  himself  for  such 
time  as  the  Court  shall  think 

fit. 
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Mr.  SwMHitan  and  Mr.  W.  W.  Cooper^  in  support  of 
the  appeal. 

If  an  appeal  with  a  view  to  annul  the  decision  of 
the  CommiaBioner  were  allowed  to  be  made  to  himself 
after  the  expiration  of  the  period  prescribed  by  the 
104th  section  of  the  Act,  it  would  amount  to  an  entire 

evasion 


1851. 

Ex  parte 
Cabtkr. 


fit,  so  as  every  such  order  be 
made  aiz  days  at  least  before 
the  day  on  which  such  bank- 
rapt  was  to  surrender  himself: 
Provided  also,  that  if  any  per- 
lOD  so  adjudged  bankrupt  shall, 
be£are  the  expiration  of  the  time 
lUowed  for  showing  cause,  sur- 
render himself,  and   give   his 
consent,    testified    in    writing 
under  his  hand,  to  such  adju- 
diestbn  being  advertised,  the 
Coort,  afiter  such  consent  so 
Riven,  shall  forthwith  cause  the 
notice  of  adjudication  to  be  ad- 
vertiaed,  and  appoint  the  sit- 
tiogt  for  the  bankrupt  to  sar- 
R&der  and  conform." 

Section  233.    "That   if  the 

^krapt  shall  not  (if  he  were 

vithin  the  United  Kingdom  at 

the  date  of  the  adjudication), 

^^i^  t¥renty-one  days  after  the 

adrertitement  of  the  bankruptcy 

in  the  Londtm  Gazette,  or  (if  he 

We  in  any  other  part  of  Europe 

St  the  date  of  the  adjudication) 

*^  three  months  after  such 

^dTotiseinent,  or  (if    he  were 

l^ere  at  the  date  of  the  ad- 

^*^icition)within  twelve  months 

^  inch  advertisement,  have 

***»n«nced  an  action,  suit,  or 

^ner  proceeding  to  dispute  or 


annul  the  fiat,  or  the  petition  for 
adjudication,  and  shall  not  have 
prosecuted  the  same  with  due 
diligence  and  with  effect,  the 
Gazette  containing  such  ad- 
vertisement shall  be  conclusive 
evidence  in  all  cases  as  against 
such  bankrupt,  and  in  all  ac- 
tions at  law  or  suits  in  equity 
brought  by  the  assignees  for 
any  debt  or  demand  for  which 
such  bankrupt  might  have  sus- 
tained any  action  or  suit  had 
he  not  been  adjudged  bankrupt, 
that  such  person  so  adjudged 
bankrupt  became  a  bankrupt 
before  the  date  and  suing  forth 
of  such  fiat,  or  before  the  date 
and  filing  of  the  petition  for  ad- 
judication, and  that  such  fiat 
was  sued  forth,  or  such  petition 
filed,  on  the  day  on  which  the 
same  is  stated  in  the  Gazette  to 
bear  date." 

Section  276  enacts,  that  the 
term  "  the  Court,"  and  the  term 
the  "Ck)urt  of  Bankruptcy," 
shall  mean  her  Majesty's  Court 
of  Bankruptcy,  and  shall  mean 
also  and  include  any  Commis- 
sioner or  Commissioners  of  her 
Majesty's  Court  of  Bankruptcy 
constituting  and  acting  as  a 
Court  under  the  Act. 
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1851.  evasion  of  the  provisions  of  that  section,  as  the  bankrupt 
^"'^''^  would  thus  be  enabled  to  extend  the  time  beyond  the 
Carter,  twenty-one  days  limited  by  the  12th  section  for  appeal- 
ing to  the  Vice-Chancellor  from  decisions  of  the  Com- 
missioner. The  Act  clearly  defines  the  powers  of  the 
Commissioners;  they  have  the  power  of  adjudicationy 
and  they  have  also  power  under  the  104th  section  to 
review  such  adjudication,  but  this  must  be  within  seven 
or  fourteen  days,  as  the  case  may  be ;  and  it  is  to  be 
observed  that  this  was  an  extension  of  the  period  of  five 
days  given  to  a  bankrupt  to  dispute  the  bankruptcy 
under  the  23rd  section  of  the  Act  5  &  6  Vict.  c.  122.  It 
is  clear  that  before  the  passing  of  the  Consolidation  Act 
the  Commissioners  had  no  power  to  annul,  and  as  that 
Act  has  not  specifically  conferred  such  a  power  it  cannot 
be  implied.  The  Court  of  Review  had  such  powers,  but 
they  were  expressly  conferred  on  it  by  the  Act  1  &  2 
Will.  4,  c.  66,  and  when  the  jurisdiction  of  that  Court 
was  transferred  to  one  of  the  Vice-chancellors  in  Bank- 
ruptcy by  the  Act  10  &  11  Vict.  c.  102,  and  subse- 
quently to  the  Lords  Justices  by  the  7th  section  of  the 
Act  14  &  15  Vict.  c.  83,  their  respective  powers  were 
clearly  defined,  and  there  is  no  expression  in  either  of 
these  Acts  referring  to  any  such  powers  in  the  Commis- 
sioners. With  respect  to  the  merits  upon  which  it  may 
be  attempted  to  repeat  the  argument  which  was  used  be- 
fore the  Vice-Chancellor,  it  is  not  disputed  that  a  creditor, 
after  taking  his  debtor  in  execution,  cannot  sue  for  the 
same  debt,  Cohen  v.  Cunningham  (a),  but  it  is  submitted, 
that  as  the  bankrupt  has  obtained  his  discharge  and  as- 
sented to  the  advertisement  of  the  adjudication,  having 
refrained  from  disputing  it  within  the  period  prescribed 
under  the  104th  section,  he  has  elected  to  be  bound  by  it 
and  cannot  now  dispute  it.     In  this  respect  the  present 

case 

(a)  8  r.  R.  123. 
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cue  iiSsrs  from  JEx  parte  Oould  (a),  where  the  bank-  1851. 

rupt  had  obtained  no  advantage.     It  is  further  submitted  ^^     ^^ 

thftt  the  Vice-Chancellor's  judgment  was  wrong  in  order-  Carter. 
ing  the  presoit  Appellants  to  pay  the  costs. 

[The  Lord  Chancellor  referred  to  the  cases  of  Goldie  v. 
Ountkm  {b),  and  Watson  v.  Wiace  (c).] 

Hr.  Danielf  controL. 

Under  the  circumstances  set  forth  in  the  Special  Case 
the  petitioning  creditor's  debt  on  which  this  adjudication 
was  based  is  clearly  invalid.     The  104th  section  of  the 
Act  is  perfectly  distinct  from  and  ou^ht  not  to  be  con- 
strued with  the  12th  and  233rd  sections ;  its  only  object 
is  to  prevent  any  injury  to  the   bankrupt  from  the 
publication  of  the  adjudication  in  the  Gazette.    The 
language  of  the  12th  section  is  quite  comprehensive 
enough  to  give  the  Commissioner  jurisdiction ;  if  not, 
the  adjudication  cannot  be  reviewed  by  any  tribunal,  for 
the  only  jurisdiction  which  can  be  exercised  by  the  Vice- 
chancellor  under  the  Act  is  appellate,  and  an  application 
to  review  an   ex  parte  order  like  the  present  is  an 
original  application  ;  it  is  therefore  submitted  that  it  is 
&  proceeding  within  the  meaning  of  the  233rd  section, 
£r  forte  Thorold  (d).     It  is  also  to  be  observed,  that 
hf  the  12th  section  the  jurisdiction  to  review  the  adjudi- 
cation is  conferred  on  "  the  Court,"*^  which  by  the  inter- 
Potation  clause  of  the  Consolidation  Act  is  defined  to 
iiiM  and  include  not  only  her   Majesty's   Court  of 
wnkniptcy  but  also  any  Commissioner  thereof  consti- 
tuting and  acting  as  a  Court  under  the  Act. 

Ur.  Swanston,  in  reply. 

The 

(«)  1  De  Gear,  29.  (c)  5  B.  ^  C.  163. 

'  W  4  Con^.  381.  (d)  3  Mont.  D,  4-  De  G.  285. 
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1861.  The  LoBD  Chancbllob. 

Ex  parte  The  real  question  in  this  case  is,  whether  the  petition 

Cartbr.      presented  to  the  Commissioner  on  the  19th  March  1851, 
was,  or  not,  a  proceeding  before  the  proper  tribunal,  with 
the  view  of  annulling  the  previous  adjudication  of  the 
Commissioner,  within  the  meaning  of  the  Statute  12  &  13 
VicL  c.  106.     After  that  Act  became  law  there  was 
an  end  of  fiats,  and  the  only  matter  which  was  the  foun- 
dation of  a  bankruptcy  was  the  adjudication.     The 
adjudication  then  is  not,   as  the  old  commission  was, 
merely  a  ministerial  act  on  the  part  of  the  Commis- 
sioner, but  is  a  public  proceeding  and  a  judicial  act  of 
the  Commissioner,  whose  decision  both  as  to  the  law  and 
fact  is  founded  upon  the  evidence  before  him.    As,  how- 
ever, that  proceeding  is  ex  parte  and  might  sometimes 
be  found  to  work  unjustly,  a  remedy  is  given  to  the 
trader  enabling  him,  before  anything  final  can  be  done, 
to  come  and  show  cause  against  the  validity  of  the 
adjudication;  and  accordingly  by  the  104th  section  the 
trader  is  to  have  notice  by  a  service  of  the  duplicate  of 
the  adjudication ;  but  if  after  such  service  the  trader 
fails  to  show  to  the  satisfaction  of  the  Conunissioner 
sufficient  grounds  for  annulling  the  adjudication  within 
seven  or  fourteen  days,  as  the  case  may  be,  the  Court 
shall  forthwith  cause  notice  of  such  adjudication  to  be 
given  in  the  Gazette. 

It  appears,  that  by  the  12th  section  very  extensive 
powers  are  conferred  on  the  Commissioner,  but  inai»- 
much  as  it  was  not  intended  that  his  decision  should  be 
final,  it  is  provided  that  an  appeal  shall  in  all  cases  lie 
to  one  of  the  Vice-Chancellors ;  the  word  '^  Court  ^  at 
the  beginning  of  the  section  obviously  meaning  the 
Commissioner.  There  is  no  doubt  that  the  petition  for 
adjudication  was  a  matter  over  which  the  Commissioner 
had  jurisdiction,  and  this  section,  therefore,  in  defining 

the 
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the  jurisdiction,  states  ^Hhat  the  Court  (that  is  the        1851. 
CofflmissiQner)  shall  have  superintendence  and  control      kT^^!^ 
over  all  matters  of  bankruptcy,'^  but  '^  subject  in  all      Cartbr. 
cases  to  an  appeal  to  such  one  of  the  Vice-Chancellors 
of  the  High  Court  of  Chancery,  as  the  Lord  Chancellor 
shall  from  time  to  time  be  pleased  to  appoint  to  sit 
in  bankruptcy;"  this  shows  that  no  such  evil  would 
arise  as  that  the  party  would  be  without  remedy  by 
the  adjudication  of  the  Conmiissioner. 

It  must  be  borne  in  mind,  that  it  had  invariably  been 
the  object  of  the  Legislature,  in  all  previous  Statutes  re- 
lating to  bankrupts,  to  limit  the  period  within  which  a 
bankrupt  might  appear  to  set  aside  a  commission.  It  had 
been  ascertained  that  the  expense  of  attempts  to  set 
aside  conmussions  was  enormous,  and  that  such  attempts 
were  productive  of  nothing  short  of  the  dissipation  of  the 
bankrupt's  estate,  and  the  total  ruin  of  the  bankrupt 
himself.    The  Legislature  has  therefore  attempted  by 
various  steps,  and  by  different  courses  of  proceedings,  to 
determine  the  validity  of  the  bankruptcy  at  the  earliest 
possible  period.    The  present  Statute  follows  the  same 
coarse,  and  with  that  view  provides,  by  the  104th  sec- 
tion, that  the  bankrupt  shall  have  the  power  of  contesting 
within  seven  or  fourteen  days  the  first  judicial  act  which 
the  Commissioner  has  power  to  perform ;  and  by  the  12th 
^tion  it  gives  the  power  of  appealing  in  all  cases  to  such 
one  of  the  Vice-chancellors  as  may  have  been  appointed, 
but  this  must  be  done  within  twenty-one  days.    The  first 
8tep  then  is  by  way  of  showing  cause  before  the  Commis- 
^'ooer,  the  next  by  way  of  appeal  to  the  Vice-Chancellor. 
If  however  the  bankrupt  does  not  take  either  of  these 
P'oceedings  within  the  prescribed  periods,  the  next  step 
^iuch  the  Act  of  Parliament  has  directed,  is  to  be 
'oimdin  the  233rd  section,  which,  with  the  same  object, 
Provides  that  if  the  bankrupt  shall  not,  if  he  were 

within 
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1861 .  within  the  United  Kingdom  at  the  date  of  the 
^'^'^T^  tion,  within  twenty-one  days  after  the  advertisement  of 
Cartxb.  the  bankruptcy  in  the  London  Gazette ^  have  commenced 
an  action  suit  or  other  proceeding  to  dispute  or  annul 
the  fiat  or  the  petition  for  adjudication,  the  Gazette  con- 
taining such  advertisement  shall  be  conclusive  evidence 
of  the  bankruptcy. 

The  general  object  of  the  Statute  being  to  procure  an 
early  decision  as  to  the  validity  of  the  bankruptcy,  what 
has  the  bankrupt  done  in  the  present  case.  He  has  not 
contested  the  validity  of  the  adjudication  within  the 
period  prescribed  under  the  104Ui  section,  but  after  the 
expiration  of  that  period,  and  within  twenty-one  days 
after  the  advertisement  of  the  bankruptcy,  he  has  applied 
to  the  Commissioner  to  annul  the  adjudication.  It  has 
been  contended^  on  the  part  of  the  creditors,  that  when 
the  Commissioner  has  heard  all  the  evidence  and  has 
once  pronounced  his  decision,  he  has  done  all  he  has 
power  to  do,  and  that  the  only  mode  of  disputing  that  de- 
cision, if  found  &ult  with,  is  by  way  of  appeal ;  that  when- 
ever a  proceeding  by  way  of  appeal  is  to  be  resorted  to, 
the  Act  of  Parliament  must  be  consulted  for  the  mode 
of  regulating  such  appeal ;  and  that  when  appellate  juris- 
diction is  given  by  the  Act,  it  is  expressly  given  to  one 
of  the  Vice-Chancellors.  On  the  part  of  the  bankrupt, 
it  has  been  urged  that  the  application  was  an  orif^nal 
application,  the  efiect  of  this  being  in  fact  to  extend  the 
period  for  appealing  beyond  the  twenty-one  days  limited 
by  the  1 2th  section,  and  to  enlarge  the  period  of  showing 
cause  under  the  104th  section,  from  within  seven  or 
fourteen  days,  as  the  case  may  be,  to  twenty-one  days. 

It  is  quite  clear  that  the  bankrupt  had  the  power 
to  question  the  propriety  of  the  adjudication,  but  it  is 
equally  clear  that  the  application  to  the  Commissioner 

ought 
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ooght  to  have  been  within  the  time  prescribed  under  the        1851. 
VMk  secUcm.    It  appears  to  me  that  it  was  not  in-     ^ETvarte 
tended  by  the  Act  to  enable  the  Commissioner  to  review      Cabtbr. 
his  own  judgment,  except  within  the  period  prescribed 
bjr  the  104th  section ;  and  that  therefore  the  petition 
of  appeal  in  this  case  was  not  presented  to  a  competent 
tribanal,  and  that  it  ought  to  have  been  presented  to  the 
Viee-Chanoenor. 

I  think  therefore  that  the  judgment  of  ^the  Com- 
minioDer  was  correct,  in  holding  that  the  party  was 
wnmg  in  applying  to  him  after  the  expiration  of  the 
time  appointed  for  showing  cause ;  and  that  the  order  of 
tlie  Viee-Chancellor  cannot  be  sustained. 
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1851. 


Dee.  20.  Ex  parte  WILLIAxM  STANTON. 

In  the  Matter  of  WILLIAM  STANTON, 

a  Bankrupt. 


Before  The 
Lord  Chan' 


rriHIS  was  a  motion  on  the  part  of  William  Stanton^ 

ceSor  Lord  ^^^  bankrupt,  to  reverse  the  decision  of  Mr.  Coni- 

Tbubo,  and  niissioner  Evans  ^  refusing  to  set  aside  a  certificate  signed 

Justices.  by  him  in  this  matter  on  the  13th  October  1851,  under 

The  Commis-  ^^^  257th  section  of  the  Bankrupt  Law  Consolidation 

sioner  may  on  Act,  1849,  whereby  he  certified  that  the  assignees  of  the 

referred  to  in  bankrupt  were  creditors  of  the  bankrupt,  as  such  assig- 

the  256th  sec-  nees,  for  the  sum  of  1207/.  12«.  5d.,  in  trust  for  the  ere- 

Bankrupt  ditors  of  the  bankrupt,  and  that  the  bankrupt  was  not 

A^^  ^ T*^^'  protected  by  the  Court  from  process  against  his  person, 

1849  (12  &  13  and  also  refusing  to  discharge  the  bankrupt  out  of  cus- 

ref^'seV^^'t  ^'^^y*  '^^^^  motion  further  sought  to  set  aside  the  said 
the  bankrupt  certificate  and  the  execution  issued  thereon  ;  and  that  the 
tectionon^  bankrupt  might  be  discharged  from  custody  on  the 
other  {^rounds  ground  that  the  certificate  and  execution  were  irregular 
of  the  offences  ^^^  invalid,  and  not  warranted  by  the  proceedings  in  the 

specified  in  q^^^q  q^  otherwise ;  and  that  the  assignees  mieht  be  or- 
that  section.  .       . 

The  term      dered  to  pay  the  costs  of  the  application  made  to  the 

'^•^fP^^'   Commissioner  and  of  the  present  application. 

the  257th 

section  is  not        The  bankrupt   had    earned  on    the  business  of    a 

referable  to  watchmaker,  jeweller,  and  stationer  at  Buckingham, 
cases  in  which  and  had  been  declared  a  bankrupt   on  his  own  peti- 

tectionhas       ^^^^  ^^  ^^^   ^^^  ^'  December   1850.       Having    duly 

been  refused,  surrendered 

on  account  of 

the  commission  of  any  of  the  offences  specified  in  the  256th  section ;  and  the  cer- 
tificate in  the  form  contained  in  the  schedule  B  a  to  the  Act,  and  mentioned  in 
the  257th  section,  may  be  gianted  where  farther  protection  has  been  refused  oo 
other  grounds  thud  for  one  of  the  offences  enumerated  in  the  256th  section. 

The  words  "  this  enactment,"  in  the  259th  section,  are  not  referable  to  the  whole 
Act,  but  to  that  particular  section  only. 
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amreiidered  on  the  14th  January  1851,  his  ejcamina-        1851. 
tion  had  been   adjourned  by  the  Commissioner  until      ^^^'"^ 
the  20th  February  1851,  on  the  ground  that  he  had     Stanton. 
not  filed  any  stock  account  or  proper  cash  account  with 
his  balance  sheet.    On  the  20th  February  1851  the  ex- 
amination was  resumed,  and  was  again  adjourned  for  the 
same  cause,  and  with  protection  until  the  27th  March 
1851. 

The  bankrupt  was  subsequently,  on  the  13th  October 
1851,  served  with  a  summons  to  appear  before  the  Com- 
missioner to  show  cause  why  he  had  not  filed  a  stock  or 
ctth  account ;  and  the  bankrupt  having  duly  appeared 
before  the  Commissioner  on  the  day  named,  declared  that 
the  reason  why  he  had  not  filed  a  stock  and  cash  account 
18  required  by  his  assignees  was,  that  '^  he  was  not  able 
to  furnish  such  account  ;^  whereupon  the  Commissioner, 
byamemonuidum  in  writing,  certified  that  the  bankrupt 
being  examined  had  not  a  filed  a  cash  account  and  stock 
Mcount  as  required  by  his  assignees,  and  therefore  he, 
the  Commissioner,  refused  the  bankrupt  further  protec- 
tion.   On  the  same  day  the  Commissioner  also  granted  a 
certificate  under  the  seal  of  the' Court,  in  the  form  con- 
tained in  the  schedule  B  a  to  the  12  &  13  Vict.  c.  106, 
to  the  effect  that  the  assignees  of  the  bankrupt  were 
creditors  of  the  bankrupt  for  the  sum  of  1207Z.  12*.  6^., 

• 

^  trust  for  the  creditors  of  the  bankrupt,  and  that  the 
bankrupt  was  not  protected  from  process  against  his 
person.  On  the  21st  October  1851  the  bankrupt  was 
^^'ested  and  committed  to  prison  by  virtue  of  a  writ  of 
^eeution  issued  on  such  certificate,  and  on  the  20th 
^^^^^mber  applied  to  the  Commissioner  to  set  aside  the 
•^mentioned  certificate,  on  the  ground  that  it  was  not 
^"'^''aoted  by  the  proceedings  and  proof  in  the  case,  and 
**^  to  be  discharged  out  of  custody.  This  application 
baving  been  refused  by  the  Commissioner,  the  bankrupt 
Vol.  I.  Q  D.  M.  G.         appealed 
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B9  parte 
Stanton. 


appealed  to  the  Lords  Justices.  The  motion  came  onto 
be  heard  before  their  Lordships  on  the  3rd  and  13th 
December,  but  no  judgment  was  upon  either  of  these 
occasions  delivered  by  their  Lordships,  and  it  was  ulti- 
mately arranged  that  the  motion  should  be  heard  before 
the  Lord  Chancellor  and  the  Lords  Justices. 


The  questions  involved  in  the  case  depended  mainly 
upon  the  construction  of  the  256th9  267th,  and  269th 
sections  of  the  Bankrupt  Law  Consolidation  Act,  1849 
(12  &  13  Vict.  c.  106),  and  were,  first,  whether  it  was 
competent  for  the  Commissioner  to  have  refused  further 
protection,  except  for  one  of  the  offences  enumerated  in 
the  256th  section ;  and  secondly,  whether  the  Commis- 
sioner had  the  power  to  grant  the  certificate  in  the 
form  mentioned  in  schedule  B  a  under  the  257th  section, 
except  in  a  case  where  further  protection  had  been 
refused  in  respect  of  one  of  the  oflences  specified  in  the 

256th  section.* 

[On 


*  The  foUowing  are  the  sec- 
tioDS  of  the  Act  above  referred 
to.  The  offeDces  annexed  to 
the  256th  section  are  not,  how- 
ever, set  forth,  aa  it  was  ad- 
mitted by  the  Counsel  for  the 
assignees  that  the  bankrupt 
bad  not  been  guilty  of  any  of 
such  offences." 

Section  256.  '' That  if  at  the 
sitting  appointed  for  the  last 
examination  of  any  bankrupt,  or 
at  any  adjournment  thereof,  it 
shall  appear  to  the  Court  that 
the  bankrupt  has  committed 
any  of  the  offences  hereinafter 
enumerated,  the  Court  shall 
refuse  to  grant  the  bankrupt 
any  farther  protection  from  ar- 
rest; and  if,  at  any  sitting  or 


adjourned  sitting  for  the  al- 
lowance of  the  certificate  of  any 
bankrupt,  it  shall  appear  that 
he  has  committed  any  of  such 
offences,  the  Court  shall  refbae 
to  grant  such  certificate,  or  ahall 
suspend  the  same  for  soch 
time  as  it  shall  think  fit,  and 
shall  in  like  manner  refdae  to 
grant  the  bankrapt  any  further 
protection." 

Section  257-  "That  the  as. 
signees  for  the  time  being  of  the 
estate  and  eflects  of  any  bank- 
rupt, when  the  accounts  relating 
to  his  estate  shall  have  bacome 
records  of  the  Court,  shall  bs 
deemed  judgment  creditors  of 
such  bankrapt  for  the  total 
amount   of  Uie   debta   whidi 

shall 
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[Oa  the  opening  of  the  motion  a  preliminary  objection 
tiken  on  bdialf  of  the  assignees  that  the  application 
too  hte ;  that  the  appeal  was  in  reality  from  the 

order 


1851. 

E^  parte 
Stanton. 


dan  hf  rach  secounta  appear 
to  1^  due  from  him  to  hia  cre- 
diton;  and  every  creditor  of 
nj  bankrupt,  immediately  after 
liw  proof  of  hia  debt  ahall  have 
btea  admitted,  ahaU  be  deemed 
a  judgment  creditor  of  such 
bnknipt  to  the  extent  of  such 
pnwf ;  and  the  Conrt»  when  it 
than  have  refhaed  to  grant  the 
baabapt  any  fiirther  protection 
or  ihall  hare  refiiaed  or  aoa- 
pnded  hia  certificate,  ahall,  on 
the  appUcation  of  aoch  assig- 
UM  or  of  any  auch  creditor, 
gnat  a  certificate  nnder  the 
«al  of  the  Court  in  the  form 
eoDtained  in  schedule  B  a  to 
^  Act  annexed,  and  every 
wA  certificate  ahall  have  the 
liKt  of  a  judgment  entered  up 
ia  one  of  her  Blajeaty'a  superior 
Coots  of  common  law  at 
Westminster  until  the  allow- 
aes  of  the  certificate  of  con- 
ibmutyof  such  bankrupt ;  and 
dM  assignees  or  the  creditor  to 
■liQni,  according  to  such  certi- 
fictte,  the  bankrupt  shall  be  in- 
debted aa  therein  mentioned, 
dttU  be  thereupon  entitled  to 
isms  and  enforce  a  writ  of  exe- 
cotioii  against  the  body  of  such 
bsakrapt;  and  the  production 
of  say  such  certificate  to  the 
praper  officer  of  any  such  su- 
psnor  Court  shall  be  sufficient 
snthority  to  him  to  issue  and 
ml  sodi  writ,  and  it  shall  be 
hnvfal  for  such  superior  Courts 


Q 


to  make  such  orders  and  rules 
in  that  behalf  as  to  them  shall 
seem  fit :  Provided  always,  that 
every  such  last-mentioned  cer- 
tificate shall  be  deemed  to  have 
been  cancelled  and  discharged 
by  the  allowance  of  the  certifi- 
cate of  conformity  of  such 
bankrupt  from  the  time  of  such 
allowance ;  Provided  also,  that 
no  execution,  by  virtue  of  any 
certificate  which  ahall  be  grant- 
ed to  any  creditor  or  assignees 
as  aforesaid  ahall  be  issued,  nor 
shall  any  such  'certificate  or  exe- 
cution in  any  manner  affect  any 
estate  or  effects  which  shall 
come  to  or  be  acquired  by  the 
bankrupt,  after  the  allowance  of 
his  certificate  of  conformity." 

Section  259.  "That  if  any 
bankrupt  shall  be  taken  in  exe- 
cution after  the  refusal  of  pro- 
tection, or  after  the  refusal  or 
suspension  of  his  certificate,  he 
shall  not  be  discharged  from 
such  execution,  until  he  shall 
have  been  in  prison  for  the  full 
period  of  one  year,  except  by 
order  of  the  Court:  Provided 
always,  that  this  enactment  shall 
not  take  effect  until  after  the 
expiration  of  six  months  from 
the  commencement  of  this  Act, 
and  then  only  against  such  per- 
sons as  shall  have  been  adjudg- 
ed bankrupt  under  this  Act, 
and  for  offences  committed  after 
the  commencement  of  this 
Act." 

2 
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1851.       order  of  the  1 3  th  October  1851,  and  that  the  three  weeks 

^X*'^'"^      limited    to  the  bankrupt  for  appealing  by  the  12th 

Stanton,     section  of  the  Act  had  expired.     Against  this,  it  was 

contended  that  it  was  the  order  of  the  24th  November 

1851  that  formed  the  subject  of  the  appeal,  and  that 

therefore  the  objection  did  not  apply. 

[Their  Lordships,  without  positively  deciding  upon 
the  objection,  permitted  the  argument  to  proceed.] 

Mr.  C,  P.  Cooper  and  Mr.  Simpson^  for  the  bankrupt. 

The  term  ''  protection  ^  is  used  in  the  Bankrupt  Law 
Consolidation  Act,  1849,  in  a  double  sense  ;  it  is  used, 
first,  in  reference  to  discretionary  protection  in  the  ordi- 
nary acceptation  of  the  word  before  the  Statute ;  and, 
secondly,  in  a  new  sense  with  reference  to  the  provisions 
of  the  Act,  commencing  with  the  255th  section  and  end- 
ing at  the  259th,  the  256th  section  enumerating  cerUun 
specific  oflences  for  which  such  protection  must  be  refused. 
The  protection  referred  to  in  the  256th  section  can  only 
be  refused  if  the  bankrupt  is  proved  to  have  been  guilty 
of  one  of  the  nine  offences  there  stated ;  and  the  certifi- 
cate in  the  form  in  schedule  B  a,  mentioned  in  the  257th 
section,  can  only  be  issued  in  cases  where  the  bankrupt 
has  been  refused  further  protection  under  the  256th  sec- 
tion :  the  bankrupt  in  the  present  case  has  not  committed 
any  one  of  such  offences.  Before  the  passing  of  the  Act» 
creditors  who  had  proved  could  not  have  arrested  the 
bankrupt,  but  now  by  means  of  the  certificate  consequent 
upon  the  refusal  of  further  protection,  they  are  enabled  to 
do  so  under  the  256th  section,  which  therefore  clearly  con- 
fers a  new  and  additional  benefit  on  creditors.  The  259th 
section  also  shows  that  the  protection  referred  to  in  that 
and  the  previous  sections  is  different  from  the  protection 
existing  under  the  law  as  it  formerly  stood,  for  the  penalty 

there 
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there  indicated  can  only  take  effect  six  months  after  the        1851. 
ptannff  of  the  Act,  and  for  offences  committed  after  the      ^T^''^ 
commencement  of  the  Act.    The  sections  in  question  are    .Stanton. 
highly  penal,  and  ought  to  be  construed  strictly  in  favour 
of  liberty. 

Mr.  J.  Russell  and  Mr.  Sturgeon^  contrd. 

The  fallacy  on  which  the  bankrupt  is  proceeding  lies  in 
assuming  that  the  certificate  in  question  can  be  granted 
only  when  protection  has  been  refused  for  one  of  the  nine 
offences  specified  in  the  266th  section.     The  form  of  the 
certificate  itself  shows  that  it  is  based  on  the  single  fact 
of  protection  having  been  refused ;  if  it  was  intended  that 
it  should  only  issue  when  protection  had  been  refused  for 
one  of  the  offences  in  respect  of  which  the  Commissioner 
has  no  discretion  or  power  to  grant  protection,  it  would 
necessarily  have  been  so  stated  in  the  form.    Besides,  the 
expression  in  the  267th  section,   ''when  the  Court  shall 
have  refused  to  grant  further  protection,^  is  obviously  more 
referable  to  a  case  where  the  granting  or  withholding  pro- 
tection is  in  the  discretion  of  the  Commissioner,  than  to 
cases  in  which  he  can  have  no  alternative  but  to  refuse 
protection. 

Mr.  Simpson^  in  reply. 

The  Lord  Chancellor,  after  recapitulating  the  facts 
of  the  case,  said  : — There  are  two  questions  involved  in 
we  consideration  of  this  matter,  first,  whether  the  Com- 
''^^BBioner  is  authorized  to  refuse  protection  where  a 
''^i^pt  has  not  been  found  guilty  of  one  or  other  of  the 
^''^oces  specified  in  the  266th  section  of  the  Act ;  and, 
B^condly,  supposing  that  the  Commissioner  can  refuse 
protection  for  other  causes,  would  a  refusal  for  any  other 
Cinse  warrant  him  in  granting  a  certificate  in  the  form 

contained 
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1851.        contained  in  the  schedule  B  a  under  the  267th  aection. 
^T'^'"^      I  ain  of  opinion  that  the  Commissioner  came  to  a  cor- 

JSm  parte  *    ^  i    j     *  ^ 

Stanton,     rect  conclusion ;  I  think  that  he  had  the  power  of  re* 

fusing  protection  on  other  grounds  than  for  one  of  the 

offences  specified  in  the  2d6th  section,  and  that  he  was 

fully  justified  in  granting  the  certificate ;  and  that  the 

bankrupt  is  in  legal  custody  for  evasion  of  the  provisions 

of  the  Statute. 

His  Lordship  then  referred  to  the  12th,  112th,  113th, 
160th,  162nd,  198th,  and  199th  sections  of  the  Act, 
and  after  observing  on  the  large  discretionary  powera 
conferred  by  them  on  the  Commissioner  to  grant  or  with* 
hold  protection,  proceeded : — In  this  case  the  Commia-' 
sioner  exercised  the  power  of  protecting  the  bankrapt 
from  arrest  under  the  162nd  section  for  a  period  of  se- 
veral months.  The  discretionary  powers  to  which  I  have 
adverted  are  not  confined  to  any  particular  case,  but  are 
very  general ;  and  it  is  to  be  observed  that  they  are  in 
derogation  of  the  common-law  process  to  which  the 
bankrupt  would  be  amenable  at  the  suit  of  his  creditonBi 
and  which,  but  for  this  Act  of  Parliament,  any  cre- 
ditor might  enforce.  The  Act  after  stating  various 
circumstances  under  which  protection  may  be  ^ven 
or  withheld,  enumerates,  in  the  256th  section,  certain 
specific  offences  with  reference  to  which  the  refusal  of 
protection  is  not  discretionary,  but  imperative  on  the 
Commissioner.  Then  comes  the  257th  section,  which,  as 
it  appears  to  me,  was  intended  to  embrace  the  whole  Aet. 
All  that  falls  within  or  without  the  Conunissioner^s  dis- 
cretion having  been  previously  stated,  it  enacts  that 
when  the  state  of  the  accounts  relating  to  the  faaok* 
rupt^s  estate  shall  have  become  matters  of  reoordi 
the  assignees  shall  become  judgment  creditors  for  the 
amount  due  by  the  bankrupt ;  and  if  the  Commiasioiier 
refuses  protection,  it  is  not  in  his  power  to  withhdd  the 

grant 
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gciBt;  of  the  eertificate  which  by  the  expreee  terms  of  ihe        1851. 

see&oii  18  to  have  theforce  of  a  judgment*  ]Sipmie 

Stanton. 

Itow  when  it  is  considered  that  all  the  common-law 

lemedies  are  taken  away,  there    being    no  mode  of 

punishment  except  through  the  operation  of  the  Act,  I 

really  see   no    reason   why  the   section    in    question 

thoold  have  a  limited  appUcation ;   and  when  in  cases 

like  the  present  a  bankrupt  has  not  made  that  full 

disdosore  which  the  Conmiissioner  was  of  opinion  he 

on^t  to  have  made,  I  think  it  very  reasonable  that  the 

Commissicmer  should  withhold  protection  in  order  that 

the  creditors  may  have   the  power  to   enforce  their 

ii(^itB»  otherwise  the  bankrupt^  who  was  refused  proteo- 

iioQ  for  any  other  ofience  than  one  under  the  256th  sec- 

tido,  might  escape  punishment  altogether,  and  the  credir 

ion  would  be  deprived  of  all  remedy.    On  the  whole, 

thetefcure,  it  appears  to  me  that  there  is  no  ambiguity  in 

the  257th  section,  and  that  it  is  more  reasonable  to  apply 

it  to  all  oases  in  which  the  Commissioner  has  power  to 

RfiiBe  protection  than  to  those  only  in  which  the  bank- 

npi  may  have  been  .guilty  of  one  or  other  of  the  nine 

oSaoees  q>ecified  in  the  256th  section. 

Then  with  respect  to  the  259th  section,  upon  which 
'dianee  has  been  placed,  it  is  true  that  the  latter  part  of 
it  professes  only  to  apply  to  persons  who  have  been  ad- 
Jiidged  bankrupt  under  the  Act,  and  at  a  certain  period, 
ud  for  ofiences  committed  after  the  commencement  of 
^Act;  but  it  must  be  borne  in  mind  that,  with  refer- 
®i^  toold  bankruptcies,  it  is  expressly  provided  by  the 
Ml  section,  that  they  are  to  be  continued  under  the  Act 
^^^cept  when  otherwise  provided  for.  I  do  not  think, 
^'^^ore,  that  the  proviso  in  the  259th  section  limits 
^  application  of  the  preceding  sections  to  bankruptcies 
^^^ciUTmg  after  the  passing  of  the  Act.     It  appears  to 

me 
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1851 .        me  that  the  words  ^^  this  enactment,"  do  not  confine  the 
^'"''^      previous  part  of  the  section  to  any  particular  portions  of 
Stanton,     the  Act,  but  that  they  apply  only  to  the  particular  sec- 
tion itself. 

Ttu  Lord  Justicb  Lord  Cranwobth. 

I  entirely  concur  in  the  opinion  expressed  by  the  Lord 
Chancellor.  The  question  is,  whether  the  Commissioner 
was  justified  in  refusing  further  protection ;  for  if  this  was 
the  case,  he  was  bound  to  grant  the  certificate,  it  being 
clear  upon  the  construction  of  section  257,  that  in  all  cases 
where  the  Commissioner  is  authorized  to  refiise  further 
protection  and  does  so,  the  certificate  issues  upon  the  ap- 
plication of  the  assignees  as  of  course.  In  the  present  case 
the  Conmiissioner  had  refused  further  protection,  and  the 
assignees  applied  for  the  certificate,  so  that  the  very  case 
mentioned  in  the  257th  section  had  occurred.  But  Uien 
it  is  said  that  although  that  is  the  literal  construction  of 
the  words  of  the  Act,  yet  that  when  one  reads  that  sec- 
tion with  the  other  sections  there  is  enough  upon  the  Act 
of  Parliament  to  satisfy  the  Court  that  the  primd  facU 
meaning  of  these  words  is  not  to  |;>e  followed.  I  cannot 
arrive  at  that  conclusion.  The  argument  upon  that 
point  was  of  this  nature,  that  the  Legislature  has  declared 
by  the  256th  section,  that  whenever  a  bankrupt  shall 
have  committed  any  one  of  the  offences  enumerated  in 
that  section,  the  Commissioner  shall  be  bound  to  refiiae 
the  bankrupt  any  further  protection,  and  to  refuse  or  sus- 
pend his  certificate  of  conformity  ;  and  that  when,  there- 
fore, the  Legislature  in  the  next  section  says  that  when 
the  Court  shall  have  refused  to  grant  the  bankrupt  any 
further  protection,  or  shall  have  refused  or  suspended  his 
certificate  of  conformity,  it  shall  grant  the  certificate  set 
out  in  schedule  B  a,  it  must  be  taken  to  refer  only  to 
cases  in  which  such  refusal  or  suspension  took  place  on 
account  of  the  commission  of  one  of  the  previously  enu- 
merated 
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memted  oflSsnoes,  particularly  when  it  is  considered  that        1852. 
this  Act  of  Parliament  was  divided  into  groups  of  clauses,      ^^^^^^e 
and  that  this  particular  group  related  solely  to  offences.     STAitTON. 
I  confess  that  argument  never  had  much  weight  with  me. 
There  is  no  rule  more  safe  than  to  construe  Acts  of  Par- 
liament according  to  the  plain  meaning  of  the  words 
used,  unless  a  manifest  absurdity  results  therefrom.     If 
we  look  to  the  other  sections  of  the  Act,  they  will  be 
found  not  to  support  the  interpretation,  which  would  cut 
down  the  generality  of  the  257th  section.     For  example* 
the  201st  section  provides,  '*  that  no  bankrupt  shall  be 
^titled  to  a  certificate  of  conformity  if  the  bankrupt 
shall  have  lost  by  any  sort  of  gaming  20/.  or  200/.  by 
stock  jobbing.^    According  to  the  argument  to  which  I 
am  addressing  myself,  these  offences  not  being  enumerated 
in  the  list  in  the  256th  would  not  be  within  the  257th, 
whereas  it  seems  that  this  would  be  exactly  the  case 
where  it  would  be  the  duty  of  the  Commissioner  to  refuse 
^!>rther  protection,  and  to  issue  the  certificate  in  the 
^rtn  set  out  in  schedule  B  a. 

fiut  then  it  is  said,  in  consequence  of  an  observation 
^^Ich  fell  from  Liord  Justice  Knight  Bruce^  that  because 
™^  257th  section  speaks  of  the  refusal  of  "further^' 
P*"'^c^tection,  and  the  256th  section  is  the  only  other  sec- 
**^^^  where  the  word  "  further  ^*  occurs,  the  Legislature, 
"^      -the  267th,  refers  only  to  the  refusal  of  "  further " 
I^'^c^tection  mentioned  in  the  256th,  where  this  particular 
**^junct  **  farther  *"  occurs.     But  I  do  not  think  that  this 
P^^^suliarity  of  phrase  controls  the  general  enactment,  for 
**t:^liotigh  the  expression  "  further  protection  "  does  not 
^^^^<^  in  the  previous  sections,  yet  in  the  162nd  section 
^  is  enacted,  that  if  at  the  last  examination  of  the  bank- 
^^pt  the  Commissioner  should  adjourn  the  examination 
'^ne  cfie,  the  bankrupt  shall  be  free  from  arrest  for  such 
^me  (if  any)  as  the  Commissioner  should  think  fit  to  in- 
dorse 
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1851.  dorse  upon  the  summons.  Now,  if  the  Commissioner 
^^S^^''^  ^^^^  ^^^  indorse  any  time  upon  the  sununons,  that  is 
Stanton,     substantially  refusing  "  further  ^  protection. 

Moreover,  the  267th  section  says  that  the  Commissioner 
shall  issue  the  certificate  for  judgment  where  he  has  pre> 
viously  refused  or  suspended  the  certificate  of  conformi^. 
Now  in  section  198,  which  relates  to  the  granting  of  the 
certificate  of  conformity,  power  is  given  to  the  Commis- 
sioner to  refuse  or  suspend  the  allowance  thereof,  as  the 
justice  of  the  case  may  require^  and,  as  1  have  said,  the 
201st  section  renders  it  incumbent  on  him  to  refuse  it  in 
some  cases  which  are  not  comprehended  in  section  256. 

These  were  the  arguments  raised  on  the  266th  and 
257th  sections,  but  the  main  argument  has  been  rested 
on  the  259th  section ;  and  though,  as  the  Lord  Chancel- 
lor has  observed,  there  is  a  degree  of  ambiguity  about  it, 
yet  I  think  I  see  my  way  to  a  rational  construction,  and 
that  the  objection  raised  upon  it  cannot  control  the  oon- 
struction  of  the  two  previous  sections.  I  construe  the 
words  'Hhis  enactment^'  as  if  they  had  been  ^^this 
clause.*^  Can  the  words  '*  this  enactment  ^'  refer  to  the 
whole  of  the  enactments  in  this  group  t  If  so,  it  would 
amount  to  a  le^lative  declaration  of  impunity  for  all 
offbnces  against  the  bankrupt  law  there  specified  which 
might  be  committed  for  six  months.  This  appears  to 
me  an  unanswerable  argument. 

Another  argument  founded  on  these  words  was,  that 
they  might  mean  all  that  was  new  in  the  present  Act. 
But  it  appears  to  me  a  fallacy  to  speak  of  one  part  of  the 
Act  being  more  new  than  another.  The  whole  is  new. 
All  the  previous  Acts  were  repealed  with  the  exceptions 
mentioned  in  the  schedule.  For  these  reasons  I  can 
only  construe  the  259th  section  by  itself. 

The 
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The  LoBD  JusTiOB  Knioht  Bruce.  1851. 

a  majority  of  the  Court  have  agreed  upon  a  parti-      jBx  parte 
eolar  construction  of  thb  Act  of  Parliament,  it  would  be     Stanton. 
of  ao  importance  were  I  to  say  that  I  dissent  from  them 
—and  considering  the  great  and  obvious  ambiguities 
^Mxsh  unfortunately  pervade  the  Statute  in  so  many 
iDBtances,  it  would  not  be  matter  for  wonder  had  I  dis- 
fieoted  from  the  other  members  of  the  Court.     But  to 
ny  that  I  dissent  would  be  to  represent  not  quite  accu- 
ntely  the  condition  of  my  mind.     I  only  doubt. 

The  grounds  for  this  doubt,  or  a  part  of  the  grounds 
for  it,  I  will  state  in  a  few  words.  I  find  sections 
256,  257,  258,  and  259  standing  together.  They  are 
wboDy  new  in  this  sense,  that  there  were  no  provi- 
SODS  similar  to  them  in  the  law  of  this  country  pre- 
viously. But  there  are  in  the  same  Statute  immediately 
preceding  and  immediately  following  this  new  matter, 
CDictments  which,  with  a  very  slight  variation,  were  the 
hw  of  England  before,  and  for  that  reason,  though  not 
aloDe  for  that  reason,  it  may  perhaps  be  considered  that 
tlie  four  sections  containing  the  new  matter  ought  to  be 
regarded  as  one  entire  and  undivided  provision,  of  which 
every  part  is  dependent  upon  the  rest,  and  to  be  construed 
with  the  rest. 

The  256th  section  provides  that  in  certain  cases  the 
Court,  without  exercising  any  option  or  discretion  what- 
ever, shall  refuse  any  further  protection  to  the  bankrupt, 
or  refuse  or  suspend  the  certificate  of  conformity.  It 
^^  proceeds  to  enumerate  with  particularity  the  cases 
in  which  the  Court  is  so  to  refuse  protection,  or  refuse 
o'  suspend  the  certificate.  These  are  not  the  only 
poiishable  offences  against  the  bankrupt  law,  but  they 
^^e  offences  placed  beyond  the  discretion  of  the  Com- 
niinioner.    Then  the  257th  section  provides  that  when 

the 
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1851.  the  Court  shall  have  refused  further  protection,  or  re- 
V'^''^  fused  or  suspended  the  certificate  of  conformity^  the  Court 
Stanton.  "  shall  '**  (not  "  may  **')  grant  a  certificate  of  judgment. 
My  doubt  upon  this  and  other  grounds  is,  whether  these 
clauses,  which  leave  no  discretion  to  the  Commissioner, 
are  not  to  be  taken  together,  and  whether  the  Commis- 
sioner could  grant  a  certificate  of  judgment  except  in  a 
case  where  it  was  obligatory  upon  him  to  refuse  protec- 
tion,  or  to  refuse  or  suspend  the  certificate  of  conformity. 

It  is  not  necessary  for  me  to  enter  into  the  matter 
further.  I  make  these  remarks  by  way  of  apology  for 
doubts  which  probably  I  shall  ever  entertain;  but  I 
say  again  that  to  represent  the  state  of  my  mind  as  one 
of  absolute  dissent,  would  be  inaccurate. 
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1861. 


Ex  parte  HOLTHOUSE.  ^<^'  5.  n. 

In  the  Matter  of  HOLTHOUSE. 

rPHIS  was  the  appeal  of  the  bankrupt  from  the  re-     Before  Tke 
fosal  of  his  certificate  of  conformity.  ticbs.^'" 

A  creditor 
It  was  admitted  that  he  had  been  in  the  habit  of  buy-  Si^^"""* 

ing  goods  on  credit,  and  selling  them  at  less  than  the  mitted  to 

.       •  oppose  the 

«»*  P"««-  certificate 

before  the 

«-      ^~    ,      ,  ,     *.  ,1  1  commission- 

Mr.  Cooke^  m  support  of  the  appeal.  er,  on  the 

ground  of 
Although  the  misconduct  with  which  the  bankrupt  is  his  hav- 

charged  was  grave,  still,  as  it  is  not  among  the  offences  JjJ^Jive^tbe 
qiecified  in  the  Bankrupt  Law  Consolidation  Act  1849,   requisite 
8.  256,  it  ought  not  to  be  visited  with  the  most  severe  intention  to 

punishment  which  that  Act  has  annexed  to  the  greatest  oppose,  can- 
.  -  ...  not  be  heard 

of  the  specified  ofiences.     The  commissioner  did   not  in  support  of 

decide  the  case  on  the  CTOund  that  it  was  within  the  '^®  commis- 

°  ,       .  Bioner  8  de- 

256th  section  of  the  Bankrupt  Law  Consolidation  Act.  cision,  re- 
It  was  contended  before  him  that  the  conduct  of  the  cert^ate  and 
bankrupt  might  be  held  to  be  equivalent  to  obtaining  protection, 
goods  on  "  false  pretences,'"*  or  by  some  "  manner  of  ^^^  ^j,^|^ 
fraud."    But  he  considered  that  this  class  of  offences  ^®^^®"- 
only  included  cases  where  goods  had  been  obtained  by  rupt's  certifi- 

means  of  some  false  representations.  ^f}^  ^^  ^^ 

^  altogether 

refused  if  it 
Mr.  Malins  and  Mr.   Cracknall,  for  the  assignees,  hP^g^s JmaS 

were  not  called  upon.  cally  bought 

on  credit  to 

sell  at  less 

71*    T  T  T         4^  than  cost 

ine  Lord  Justice  Lord  Cranworth.  ^,:^ 


It  would  be  difficult  to  frame  a  definition  of  fraud 
Vol.  I.  R  D.  M.  G.     which 


price. 


L 
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1851.        which  would  not  include  such  conduct  as  that  of  syste- 

^'^'^''^      matically  buying  goods  on  credit  for  the  purpose  of  sell- 

HoLTHousB.  ing  them  under  cost  price.     If  a  certificate  is  ever  to 

be  altogether  withheld,  there  could  hardly  be  a  clearer 
case  than  this  for  taking  such  a  course. 

The  Lord  Justice  Knight  Bruce  concurred. 

Mr.  McUins^  in  answer  to  a  question  from  the  Court, 
said,  that  the  assignees  consented  to  protection  being 
granted  to  the  bankrupt,  who  was  advanced  in  years. 

Mr.  Cooke  referred  to  the  terms  of  the  266th  section, 
and  suggested  a  question  as  to  the  power  of  the  Court 
to  grant  protection  when  it  refused  the  certificate.  He 
submitted  that  the  best  way  of  accomplishing  the  object 
which  all  had  in  view,  was  by  granting  a  certificate  quali- 
fied in  such  a  manner  as  to  protect  the  bankrupt's  per- 
son only. 

The  Court  declined  acceding  to  this  proposition,  but 
said  that  they  would,  upon  the  assignees^  consent,  grant 
protection,  if  the  bankrupt  desired  it. 

The  order  was  that  the  petition  should  be  dismissed, 
so  far  as  it  prayed  for  the  allowance  of  the  certificate ; 
and  the  assignees  by  their  counsel  consenting  thereto, 
the  Court,  until  further  order,  granted  protection  to  the 
bankrupt  from  arrest  or  imprisonment. 


Nov,  II.  On  this  day, 


Mr.  JRoU  and  Mr.  Baffler/  on  behalf  of  Messrs.  7Vi 
vers  ^  Son^  who  were  creditors  of  the  bankrupt,  mov 
that  the  order  might  be  discharged,  or  varied,  so  far 
it  granted  protection  to  the  bankrupt. 

Mr 
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*.  Cooke f  for  the  bankrupt,  objected,  that  these        1851. 
cr^^ditors  had  not  entitled  themselves  to  oppose  the  cer-      w^'^'^JT' 
tifi<3ftte  before  the  Commissioner,  who  declined  hear-  Holthousb. 
IDS'  ^^^f  ^  ^^y  had  not  given  the  requisite  three  days* 
nc^'feice  for  that  purpose,  according  to  the  198th  section 
of  -tJie  Act. 

IMr.  RoU  and  Mr.  Bagley  submitted  that  it  was  com- 
petient  for  any  creditor  to  support  the  Conmiissioner's 
Older.    They  contended  that  proceedings  on  appeal  were 

uot  within  the  198th  section,  and  that  the  requisition  as 

U>  notioe  did  not  apply  to  them. 

The  Lord  Justicb  Lord  Cranworth. 

Upon  general  principles,  rather  than  the  specific  pro- 
raonsof  the  Act,  I  think  that  these  creditors  cannot  be 
bfiard.  The  L^pslature  only  allows  creditors  to  be  heard 
agunst  the  allowance  of  the  certificate  who  have  given 
three  dear  days^  notice  to  the  Registrar  of  their  inten- 
tion to  oppose.  A  fortiori^  they  cannot  be  heard  to  op- 
pose in  this  Court  without  having  given  such  notice. 

The  Lord  Justice  Knight  Bruce. 
I  am  of  the  same  opinion. 

'^  objection  was  allowed,  and  the  motion  refused, 
with  costs. 


K2 
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1851. 


^^^  j2.  WATTS  V.  SYMES. 

Before  The    fllHIS  was  an  appeal  from  a  decree  of  the  late  Vice- 

TICB8.  Chancellor  of  England.     The  facts  are  fully  de- 

A,  having  a      tailed  in  the  16th  Volume  of  Mr.  Simons*s  Reports,  page 

interest  in         ^^9  ^^^  ^^J  ^  thus  shortly  stated : — 

personalty, 

which  he  i         n  .        i 

had  mort-  In  November  1814,  the  Defendant  Symes  assigned  to 

^Md  Sen^  Mrs.  Seveme^  by  way  of  mortgage,  a  reversionary  inter- 
to  C.,  agreed    est  to  which  he  was  entitled  in  certain  residuary  per- 

andD.  having  sonal  estate  vested  in  the  trustees  of  a  will. 

at  J. '«  request 

^t  f  S[  ^^  ^^y  ^^*^'  ^^  assigned  the  same  interest,  subject 

chase-money,    to  the  above  security,  to  the  Plaintiff  Watts^  to  secure 

that^til  the  ^00/.,  the  security  being  in  the  form  of  an  assignment 

sale  should  be  upon  trust  for  sale,  and  for  payment  of  the  residue  to 

shomd  stand '  Symes  after  the  payment  of  the  400/.  and  interest, 
in  the  place 

have  the  be-         ^"  ^^^V  ^^^^^  ^^  agreed  to  sell  the  reversionary  in- 

nefit  of  B.'s      terest  to  one  of  the  Defendants,  named  Tanner. 
security.    In 
the  memoran- 
dum in  which       Before  the  sale  was  completed,  Mrs.  Seveme  required 

Sfs  m"?m8°*  *^  ^  P*^^  ^^'  ^^  Tanner,  at  the  request  of  Symes,  paid 
ed,  there  was  to  her  the  amount  of  her  mortgage  debt  and  interest. 
theTpayment  There  was  a  conflict  of  testimony  as  to  whether  Tanner 
had  been  had,  upon  the  payment,  stipulated  for  a  transfer  of  her 

out  of  the        mortgage  to  him  or  for  the  benefit  of  the  security, 
purchase-  Qh 

money  and 

in  discharge  of  her  debt.  Held,  that  B,'s  debt  was  not  extinguished,  but  that 
D,  was  entitled  to  the  benefit  of  B,*s  security. 

The  rules  as  to  tacking  one  mortgage  to  another  apply  to  foreclosure  as  well  as 
redemption  suits,  and  to  mortgages  of  equitable  personalty,  by  way  of  trusts  for 
sale,  as  well  as  to  ordinary  mortgages  of  real  estate. 

du  an  appeal  from  part  of  a  decree,  the  whole  case  is  open  to  the  Respondents. 
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On  the  30th  July  1846,  Symes  signed  a  memoran- 
dum, acknowledging  that  Tanner  had  agreed  to  pur- 
chase the  reversionary  interest  for  1500/.,  and  had,  at 
Symes^s  request,  paid  Mrs.  Seveme  1200/.  tit  discharge 
of  her  mortgage  out  of  the  1500/.  By  the  same  memo- 
randum, Symes  agreed  to  execute  an  assignment  of  the 
revernonary  interest,  and  declared  that,  until  the  as- 
signment was  executed.  Tanner  should  stand  in  Mrs. 
Seveme^s  place,  and  have  the  full  benefit  of  her  mort- 
gage security. 


No  assignment  had  yet  been  executed. 

When  the  second  mortgage  to  Watts  was  made,  he 
was  already  mortgagee  of  other  property,  which  Symes 
had  conveyed  to  him  to  secure  another  debt  of  200/. 

By  the  present  suit,  he  sought  to  foreclose  Symes  and 
Tanner,  in  default  of  their  paying  to  him  all  that  was 
due  on  both  of  his  securities. 

Tanner  insisted  that  he  was  entitled  to  the  benefit  of 
Mrs.  8eveme*s  security,  and  that,  at  all  events,  he  was 
entitled  to  redeem  the  Plaintiff  by  only  paying  what 

^^as  due  in  respect  of  the  mortgage  of  the  reversionary 

interest. 

The  Vice-Chancellor  decided  against  him  upon  the 
ronner  of  these  contentions,  and  in  his  favour  upon  the 
wtter,  declaring,  by  the  decree,  that  the  charge  of  the 
*^W)/.  y^  extinguished ;  but  that,  on  payment  of  the 
**'•»  Tanner  was  entitled  to  redeem  the  Plaintiff's 
"^^?*ge  or  the  reversionary  interest. 

The  Plaintiff  appealed  from  so  much  of  the  decree  as 

declared 


i 
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1851.        declared  that  Tanner  was  entitled  to  redeem  one  of  the 
^!fi^     mortgages  only. 

V, 

Syumb.  j^^^  j^j^  ^j  j^^  Shapier  supported  the  appeal.' 

Mr.  Stuart  and  Mr.  DicJdnsanf  for  the  Defendant 
Tanner,  claimed  to  have  the  whole  case  opened,  and  to 
be  at  liberty  to  dispute  the  portion  of  the  decree  from 
which  there  was  no  appeal. 

Mr.  Rolt  and  Mr.  Shapter  contended  that  this  could 
not  be  done  without  a  cross  ^)peal. 

The  Court  held  that  the  Respondents  might  open  the 
whole  decree  (a). 

Mr.  Rolt  and  Mr.  Shapter^  for  the  Plaintiff. 

First,  as  to  the  alleged  extinguishment  of  the  1500/. 
Upon  the  whole  evidence  it  must  be  taken  that  there 
was  not  any  contract  on  the  part  of  Mr.  Tanner  for  a 
transfer  of  Mrs.  Sevemes  security.  Without  such  a 
contract  he  had  no  right  to  require  it  to  be  transferred : 
Dunstan  v.  Patterson  (b). 

[Lord  Justice  Knight  Bruce  said  that  in  the  case 
referred  to,  the  decision  had  been  misunderstood,  and 
consequently  misrepresented.  He  believed,  indeed,  that 
the  decree  had  been  drawn  up  in  a  manner  not  war- 
ranted by  anything  that  he  had  directed  or  said.] 

In  Toulmin  v.  Steere  (c),  an  annuitant  took  a  charge 
subject  to  a  prior  mortgage.     Subsequently,  a  second 

mortgage 

(a)  See,  Rawlins  v.  Powell,  1      p,  342. 
P.  H^.  299.  (c)  3  Mer,  210. 

(6)  2  Phil.  341 ;  and  see  note. 
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mortgige  was  created,  and  the  second  mortgagee  lock       1851. 

a  bnosfer  of  the  first  mortgage,  and  afterwards  joined 

with  the  persons  interested  in  the  equity  of  redemption, 

exoe^  the  annuitant,  in  conveying  to  trustees,  who 

boQj^t  imder  the  direction  of  the  Court.    Sir  W.  Grant 

held  that  the  mortgages  were  extinguished.    The  same 

point  had  been  ahready  decided  in  Chreswold  v.  Mar- 

tkam  (a),  Macatta  v.  Mvrgatroyd  (i). 

This  18  substantially  the  same  case.  Mr.  Tanner  has 
the  boiefit  of  the  redemption  as  the  owner  of  the  pro- 
perty, and  cannot  stand  as  mortgagee  upon  his  own  es- 
tate. He  has  purchased  on  an  undertaking  to  pay  the 
mortgage  debt,  which  thus  became  a  debt  from  him- 
self. 

\The  Lord  Justicb  Lord  Cranworth. — Can  you  make 
out  that  Mr.  Tanner  is  a  purchaser,  except  by  a  memo- 
■vidaiD,  which  stipulates  for  the  benefit  of  the  existing 
security?] 

[The  Lord  JuflrricE  Knight  Bruce. — How  can  you 
*vail  yoiurself  of  one  part  of  the  contract  without  adopt- 
*^  the  other?] 

^e  submit  that  it  was  not  one  contract,  but  that  the 

^^i-  was  paid  off  without  any  stipulation  that  it  should 

^  kopt  alive,  and  this  brings  the  case  within  the  au- 

*^ori^^  Qf  Toulndn  v.  Steere^  and  the  subsequent  cases 

'^  ^Ixieh  that  authority  has  been  acted  upon,  such  as 

-^«rficy  V.  Norton  (c),  Brown  v.  Stead  (rf),  Farrow  v. 

ie),  Wade  v.  Coope  (/).     As  the  subject  of  the 

security 

Co>    ^Ck.Ca.  170.  (rf)  SSim,  335. 

(b^   1  P.  fV.  393.  (e)  4  Beav,  18. 

^^^  14  Sim,  222.  (/)  2  Sim.  155. 
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security  was  an  equitable  share  in  a  reversionary  in- 
terest, there  was  no  legal  estate  which  could  be  kept 
on  foot. 

The  Lord  Justice  Kniqht  Bbucb. 

It  is  plain  that  a  person  who  borrows  money  cannot 
be  his  own  creditor,  or  set  up  an  incumbrance  of  his  own 
against  his  creditor.  But  Toulmin  v.  Sleere  carried  the 
proposition  a  step  further,  and  applied  the  same  rule  to 
a  man  who  acquired  an  equity  of  redemption  as  to  the 
original  mortgagor.  That  decision  proceeded  upon  two 
previous  decisions.  The  language  of  Sir  fF.  Grant  is 
this :  ^'  The  cases  of  Grenwold  v.  Marsham  (a)  and 
Mocatta  v.  Murgatroyd  (Jb)  are  express  authorities  to 
show  that  one  purchasing  an  equity  of  redemption  can- 
not set  up  a  prior  mortgage  of  his  own,  nor  consequently 
a  mortgage  which  he  has  got  in  against  subsequent  in- 
cumbrancers.^^ With  the  greatest  deference  to  the 
authority  of  that  eminent  judge,  I  always  doubted  and 
still  doubt  whether  the  cases  mentioned  by  him  go  that 
length.  In  this  case  the  payment  and  the  agreement 
that  Mr.  Tanner  should  have  the  benefit  of  Mrs.  Se- 
vern's security  appear  to  us,  on  a  reasonable  view  of  the 
acts  of  the  parties,  to  have  been  substantially  one  trans- 
action. We  do  not  think  that  there  is  any  room  for 
doubt  as  to  what  was  Mr.  Tanners  intention.  And 
whether  it  was  enforceable  at  law,  or  in  equity  only,  is 
immaterial  for  the  purpose  of  the  present  argument. 
Mr.  Tanner  made  the  payment  with  the  intention  of 
standing  in  the  place  of  Mrs.  Severne.  She  became  in 
effect  a  trustee  for  him.  As  the  purchase  has  not 
yet  been  completed,  the  time  has  not  arrived  at  which 
the  extinguishment  could  take  place.  We  think  that 
Mr.  Tanner  having  paid  his  money  to  Mrs.  Seveme,  is 

entitled 

(a)  2  Ch.  Ca.  170.  (6)  1  P.  W,  393. 


W  ^^  Ex  parte  Berridge,  3  (c)  15  Jur.  1051. 

I.  D,  ^  JO.  467.  (rf)  2  Kcf.,/ttii.  3r2. 

W  7  Hare,  367, ». 


Mr. 
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entitled  to  stand  in  her  place  in  the  particular  circum-        1851. 
stances  of  the  case. 

Tke  Lord  Justice  Lord  Cranwobth  concurred,  and 
their  Lordships  consequently  desired  to  hear  the  Coun- 
sel for  the  Respondents  only  on  the  question  respecting 
their  claim  to  redeem  one  of  the  mortgages,  without 
redeeming  the  other. 

Mr.  Stuart  and  Mr.  Dickinson,  for  the  Respondents. 

This  is  a  suit,  not  for  redemption,  but  for  foreclosure ; 
and  the  rule  that  a  mortgagor  must  redeem  his  mortgagee 
wholly,  is  founded  entirely  upon  the  principle  that  he  who 
seeks  equity  must  do  equity  completely.     The  principle 
does  not  apply  where  the  mortgagee  is  the  Plaintiff,  and 
inasts  upon  his  legal  right  merely,  and  the  mortgagor  is 
not  seeking  the  interposition  of  the  Court  (a).    This  dis- 
tinction was  acted  upon  in  a  recent  case  of  Holmes  v. 
7\amer  (&),  which  was  followed  by  Sir  O.  Turner  in  a 
case  of  Smeathman  v.  Brai/  (c).     In  all  the  cases  which 
may  be  referred  to  as  supporting  a  contrary  view,  there 
^vas  an  actual  legal  estate  in  the  mortgagee,  so  that  the 
interposition  of  the  Court  was  required  to  restore  the 
property  to  the  mortgagor,  whereas  in  this  case  there 
^'^  a  mere  assignment  of  an  equitable  interest,  upon 
^'Dst  for  sale,  with  an  express  trust  for  payment  of  the 
"^due  of  the  purchase-monies  to  the  Respondent  Symes, 
^^^  payment  of  the  400Z.  and  interest  only,  although 
^  other  mortgage  debt  existed  at  the  time. 

^^y  referred  to  Jones  v.  Smith  (d). 
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1861.  Mr.  Shapter,  during  the  argument,  said  that  he  was 

^JJP'^^  Counsel  in  Holmes  v.  I\irner^  and  that  the  point  in  ques- 

V.  tion  was  not  argued  there. 


Symss. 


Mr.  Teed  and  Mr.  MartindcUe  appeared  for  other 
parties. 

Mr.  Rolt  was  not  called  upon  to  reply  on  this  pari 
of  the  case. 

The  Lord  Justice  Knight  Bruce. 

The  Respondents  arc  entitled  to  the  1200/.,  secured 
by  Mrs.  Severne^g  mortgage ;  but  if  they  desire  to  have 
the  property  they  must  redeem  both  the  Appellant's 
mortgages. 

The  Lord  Justice  Lord  Cranworth. 

I  am  of  the  same  opinion.  I  thought  it  quite  settled 
that  whether  the  suit  was  for  foreclosure  or  redemption, 
the  mortgagee  was  equally  entitled  to  say  to  the  mortga- 
gor, you  must  redeem  entirely  or  not  at  all.  That  is  the 
general  rule,  and  I  have  looked  in  vain  in  the  deed  in 
this  case  for  anything  special. 
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ROBINSON  V.  ROBINSON.  ^'  ^^^  ^^' 

T^HIS  was  an  appeal  from  a  decision  of  the  late  Mas-     Before  The 

ter  of  the  Rolls,  reported  in  the  11th  Volume  of  Mr.     Justicbs. 

SeavatCs  Reports,  p.  371 .  Where  a  tes- 

tator directs 
his  trustees  to 

Matthew  Robinson,  the  testator  in  the  cause,  by  his  '^^^^  *rust 
^  ,     monies  m 

^  dated  the  10th  of  January  1835,  gave  all  the  resi-  parliamentary 

due  of  his  personal  estate  to  his  executors,  upon  trust  ? ^  j?  ^' 
that  they  should,  with  all  convenient  speed,  collect  and  real  securities, 
convert  the  same  into  money,  and  should  place  out  and  ^to  inv^it, 
invest  the  net  amount  thereof,  or  continue  the  same  in  or  the  cegtuUqut 
npon  any  of  the  parliamentary  stocks  or  funds,  or  on  real  not  the  option 

securities,  at  interest,  and  should  pay  the  interest  and  ^l  char™g 
-.    .,  .  .  .  ,     them  with  the 

dividends  of  the  said  stocks,  funds,  and  securities  to  his  monies  which 

aoDiiifyttfrfn  Robinson,  for  his  Ufe ;  and  after  his  decease  "^^  ^^^ 

then  upon  trust  to  pay  and  transfer  the  said  stocks,  ed  if  the  mo- 

^ds,  and  securities  to,  between,  and  among  the  chil-  divested  in^° 

^"^  of  the  said  Attgustin  Robinson.  the  funds,  hut 

are  only  enti- 
tled to  have 

^A^e  testator  died  on  the  20th  of  July  1837,  and  in  niMreplawjT, 
®   ^Vllowing  month  of  August  the  will  was  proved  by  ^th  interest 

^^'xecutors.  cent. 

It  is  not  ne- 
cessarily a 

le  present  bill  was  filed  by  the  three  infant  children  breach  of 
nf  ^^  T%  t  -1  *"**t  under 

^^  ^^^^  iigustin  Robinson  against  the  executors,  and  against  such  a  will  to 

thex:^  father,  for  the  purpose  of  having  their  grandfather^s  t^dSti^i 

e^^^^\je  administered.    The  cause  was  heard  on  the  29th  state  of  in- 

ot    -2|fay  1847,  when  a  decree  was  made  directing  the  oftheassete^ 

tl^*^^  accounts,  and  by  the  decree  inquiries  were  directed  consisting  of 

turnpike 
as  bonds. 
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1851-        as  to  the  securities  upon  which  the  trust  property  had 

"^•^^^^^      been  invested. 
Robinson 

V, 

Robinson.  rpj^g  Master,  by  his  report,  after  setting  out  the  state 
of  the  accounts,  found  that  the  testator's  personal  estate 
consisted  at  his  death  of  two  sums  in  the  3/.  per  Cents., 
and  also  of  the  following  particulars  :  5468/.  Bank 
Stock,  5182/.  London  Dock  Stock,  6000/.  Turnpike 
Bonds,  due  from  the  trustees  of  the  Surrey  and  Sussex 
Roads,  and  5000/.  Surrey  and  Kent  Sewers  Bonds. 

It  appeared  that  these  several  funds  constituted  the 
whole  net  residue,  after  payment  of  debts  and  legacies. 
And  the  executors  paid  over  the  interest  and  dividends 
on  the  whole  of  them  to  Mr.  Augustin  Robinson  from  the 
testator^s  death  (subject  to  the  exceptions  mentioned 
below  with  respect  to  the  Road  Bonds),  until  the 
month  of  July  1845.  In  that  month  the  executors  sold 
the  Bank  Stock  for  1 1 ,61 1/.,  and  the  London  Dock  stock 
for  6063/.,  and  they  immediately  invested  these  sums  in 
the  purchase  of  3/.  per  Cents.  In  the  following  month  of 
August  1845,  they  sold  the  Sewers  Bonds  at  par,  namely, 
for  5000/.,  and  that  sum  also  they  invested  in  the  3/.  per 
Cents. 

The  sums  which  they  obtained  on  the  sales  of  these 
three  funds  were  in  each  case  greater  than  they  could 
have  obtained  if  they  had  sold  them  at  the  end  of  one 
year  from  the  testator^s  death,  t.  e,  on  the  20th  of  July 
1838.  But  the  8/.  per  Cents,  were  higher  in  July  1845 
than  they  had  been  m  July  1838 ;  and  in  the  case  of  the 
Bank  Stock  and  the  Sewers  Bonds  the  excess  of  price 
obtained  was  not  sufficient  to  compensate  the  rise  in  the 
price  of  the  3/.  per  Cents,  purchased,  so  that  a  less  sum 
of  3/.  per  Cents,  was  realized  than  would  have  been  pro- 
duced 


CASES    IN   CHANCERY. 


249 


dueedif  the  investment  had  been  made  in  July  1838  ; 
that  18  to  say,  289/.  3/.  per  Cents.  less  in  respect  of  the 
Bank  Stock,  and  225/L  3/.  per  Cents,  less  in  respect  of  the 
Sewers  Bonds.     In  the  case  of  the  London  Dock  Stock 
not  only  was  the  money  produced  in  1845  greatly  more 
than  would  have  arisen  from  a  sale  in  1838,  but  the 
amoant  of  32.  per  Cents,  purchased  from  that  produce 
exceeded  by  2704/.  3/.  per  Cents,  what  would  have  been 
produced  if  the  stock  had  been  sold  and  the  3/.  per 
Cents,  purchased  in  1838.     It  also  appeared  that  the 
trustees  of  the  turnpike  road  had  paid  to  the  execu- 
tors 1500/.  in  part  discharge  of  the  6000/.  secured  by 
the  turnpike  bonds,  and  that  the  executors  had  duly 
applied    the    1500/.  so   paid  off.     The  other  4500/. 
they  permitted  to  continue  upon  the  security  of  the 
bonds,  and  had  paid   the  interest  thereupon  to  the 
tomnt  for  life. 


1851. 
Robinson 
Robinson. 


The  bonds  were  in  the  usual  form,  being  instruments 
under  the  hands  of  seven  of  the  trustees,  whereby,  in 
porsuance  of  the  Turnpike  Acts,  they  assigned  such 
proportion  of  the  tolls,  toll-gates,  and  other  the  property 
of  the  trustees,  as  the  sum  advanced  bore  to  the  whole 
amount  to  be  raised  under  the  Acts,  to  be  holden  during 
the  continuance  of  the  Acts,  unless  the  amount  ad- 
vanced, with  interest  at  5/.  per  cent,  per  annum,  should 
be  80(mer  repaid  and  satisfied. 


The  cause  came  on  to  be  heard  on  further  directions 
before  Lord  Langdale  on  the  13th  of  March  1849, 
^"'hen  a  decree  was  made  declaring  that  the  produce 
vising  from  the  sale  of  the  London  Dock  Stock  and 
Sewers  Bonds  ought  to  have  been  invested  in  3/.  per 
^tB.,  and  that  the  turnpike  bonds  ought  to  have 
"^  sold,  and  the  proceeds  similarly  invested;  and 
^^l^^igii^  the  executors  with  the  amount  of  stock  which 

might 
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1851. 
R0BIN8OK 
Robinson. 


might  have  been  thus  purchased.  It  also  declared  that 
the  Defendant^  Augustin  Robiman^  was  entitled  to  so 
much  of  the  income  arising  from  those  funds,  from  the 
end  of  one  year  after  the  testator^s  death,  as  should 
not  exceed  the  dividends  on  the  3/.  per  Cents,  which 
ought  to  have  been  purchased,  if  they  had  been  so  par- 
chased. 


Against  this  part  of  the  decree  Avgusiim  Rabmmmj 
the  tenant  for  life,  and  the  executors,  severally  appealed, 
on  the  ground  that  the  decree  was  erroneous  in  chai^g- 
ing  the  executors  with  the  amount  of  3L  per  Cents, 
which  might  have  been  thus  realized  at  the  end  of  the 
year ;  and  so  in  declaring  that  the  tenant  for  life  was 
entitled  to  no  more  than  the  amount  of  the  dividends 
which  would  have  arisen  from  such  32.  per  Cents,  in  case 
they  had  been  purchased. 


Mr.  Walpole  and  Mr.  Kent^  for  the  Appellant,  Mr. 
AuguMtin  Robimon,  cited  and  conunented  upon  Heet  v. 
WilUttms  (a).  Marsh  v.  Himter  (&),  Hockley  v.  JBam- 
iock  (c),  W€Uts  V.  Girdlestane  (d)^  Ames  v.  Parkkh 
son  (e),  Ouseley  v.  Anstruther  (/),  Caldecott  v.  Calde- 
cott  (^),  Sutherland  v.  Cooke  (A),  Shepherd  v.  Mouls  (t), 
Attorney-General  v.  Jones  (A),  and  contended  that  no 
case  had  established  the  doctrine,  that  where  the  trustees 
had  the  option  of  selecting  out  of  several  descriptions  of 
investment,  according  to  the  terms  of  the  power,  the 
cestuis  que  trustent  could  at  any  time  afterwards  hold 
them  responsible  for  not  having  selected  that  which,  as 
it  happened,  would  have  been  the  most  profitable ;  that 

if 


(a)  iDeOex^S.  314. 
(&)  6  Madd.  295. 

(c)  1  Russ.  141. 

(d)  6  Beav,  188. 

(e)  7  Beav.  379. 


(/)  10  Beav.  456. 

ig)  1  F.  4- C.C.C.  312,  737. 

(A)  1  Coll.  498. 

(t)  4  Hare,  500. 

{k)  1  Mac.  4*  G.  574. 
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if  this  could  be  established,  trustees,  among  whose 
powers  was  one  to  invest  in  railway  shares,  might  be 
rained  for  not  having  embarked  the  trust  funds  in  those 
speculations.  They  also  insisted  that  even  if  the  cestuis 
que  inutent  could  exercise  such  an  option  after  the  in- 
▼estment,  they  must  be  unanimous  in  exercising  it ;  and 
that  in  this  case  the  tenant  for  life,  who  was  one  of 
them,  did  not  concur  in  electing  3/.  per  Cents.,  but  pre- 
ferred the  real  securities  on  which  part  of  the  assets  had 
been  allowed  to  continue  invested. 


1851. 

ROBIHSON 

V. 

Robinson. 


Mr.  Roundell  Palmer  and  Mr.  Ehnshy^  for  the  exe- 
cutors. 

This  is  a  case  in  which  there  is  a  conflict  of  authority. 
On  the  one  side  there  is  the  authority  of  Sir  J.  Leach  (a), 
Sir  J.  Z.  Knight  Bruce  (6),  and  Sir  J,   Wigram  (c) ; 
and,  on  the  other,  that  of  Lord  CUfford  (ef ),  and  Lord 
Langdale  (e).     We  submit  that  the  law,  as  laid  down 
hj  the  three  judges  whom  we  have  first  mentioned,  is 
that  which  ought  to  prevail,  and  that  the  reasoning  on 
vhich  Lord  Langdale  proceeded,  following  Lord  Oif- 
fird^i  decision  in  Hockley  v.  Bantock,  is  inconclusive. 
That  reasoning  is  founded  on  the  rule  adopted  in  the 
case  of  employment   of  trust-monies  in   trade,  where 
there  is  no  trust  for  that  purpose,  or  in  other  unau- 
thorized modes.     In  such  cases,  no  doubt,  the  cestui  que 
tmt  has  the  option  of  taking  the  fund  with  the  profits 
sutedly  made,  or  with  those  which  would  have  arisen 
frwn  a  proper  mode  of  investment.    That  rule,  however, 
^  no  application  as  between  two  modes  of  investment, 
^  of  which  are  equally  proper. 


(a)  6  Moid,  295. 
^*)  1  Df  G«r  4-  S.  314. 
(0  4  Hartf,  600. 
'*lJiw.  141. 


They 

(f)  3  Beav.  317 ;  6  Beav,  188 ; 
7  Beav,  379  ;  10  Bewo.  456;  U 
Beav.  371. 
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1851.  They  referred  to  Buxton  v.  Buxton  {a). 


Robinson 

V. 

Robinson. 


Mr.  Rolt  and  Mr.  Dickingon,  for  the  infant  children. 

The  turnpike  bonds  ought  to  have  been  converted. 
Even  admitting  them  to  be  real  securities,  all  real 
securities  do  not  afford  proper  investment :  SHckney  v. 
Sewell  (Jb).  Trustees  must  select  such  a  security  as  this 
Court  would  approve  of  in  executing  the  trusts  of  a  will 
which  authorized  an  investment  on  real  security.  Any 
security  upon  which  this  Court  would  not,  in  such  a  case, 
order  an  investment  to  be  made  is  one  not  within  the 
scope  of  the  trust.  A  mere  speculation  in  real  securities 
is  unjustifiable.  In  Buxton  v.  Buxton  (c),  and  the 
cases  belonging  to  the  same  class,  the  question  was  as  to 
the  selection  of  the  time  for  conversion  into  a  proper 
state  of  investment,  not  as  to  a  total  omission  to  con- 
vert such  as  has  occurred  in  the  present  case.  A  second 
mortgage  is  a  real  security ;  but  trustees  would  not  be 
justified  in  aUowmg  trust-monies  to  remain  upon  such 
an  investment.  The  tenant  for  life  was  entitled  not  to 
the  actual  income  yielded  by  the  property,  but  only  to 
such  sums  as  he  would  have  been  entitled  to  receive,  if 
the  conversion  had  taken  place. 


[The  Lord  Justicb  Knight  Bruce. — Is  there  not  a 
difference  between  trustees  allowing  money  to  remain 
upon  such  security,  and  themselves  advancing  it !  Ac- 
cording to  the  argument,,  if  a  trustee  found  part  of  the 
assets  invested  upon  a  second  mortgage  at  5/.  per  cent., 
he  would  be  bound  to  call  it  in.  Has  any  case  gone  to 
that  extent !] 


The 


(a)  1  Myl  if  Cr,  80.  (b)  1  MyL  4-  Or.  8. 

(c)  1  Myl,  Sf  Cr,  80. 
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The  principle  on  which  several  of  the  decisions  appli- 
cable to  this  part  of  the  case  proceed  would  justify  the 
contention.     But  it  is  not  necessary  for  us  to  put  the 
case  so  high.    The  Turnpike  securities  are  limited  to  the 
time  during  which  the  Turnpike  Acts  are  in  force ;  that 
is,  to  a  term  of  years  only.     The  investment,  therefore, 
vras  like  an  investment  upon  the  security  of  leaseholds, 
upon  which,  according  to  all  the  authorities,  the  execu- 
tors and  trustees  would  not  be  justified  in  allowing  the 
assets  to  continue. 
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1851. 

Robinson 

r. 
Robinson. 


They  referred  to  and  commented  upon  Milk  v,Mills{a)^ 
Dimes  v.  Scoli  (i),  Gibson  v.  Bolt  (c). 

Mr.  Druce  appeared  for  an  after-born  child  in  the 
same  interest  with  the  Plaintiff. 

Mr.  Kent,  in  reply. 


The  Lord  Justice  Lord  Cranworth,  after  stating  the 
&cts  of  the  case,  in  nearly  the  same  words  as  those  in 
^'hich  they  are  above  expressed,  proceeded  as  follows : — 

The  executors  contend  that  they  are  chargeable  only 

^'^th  the  money  which  the  securities  in  question,  if  sold 

*^   the  end  of  a  year  from  the  testator's  decease,  would 

then  have  produced,  and  with  interest  thereon  at  41.  per 

^^^t.,  and  so  that,  a^  the  securities  in  fact  produced 

more  than  could  have  been  obtained  for  them  in  1838, 

^^^  Plaintiffs  have  no  demand  against  them.    The  tenant 

*^^  life  contends  that  he  is  entitled  to  have  credit  from 

"^^ty  1838  to  Julff  1845,   npt  for  the  amount  of  the 

^^^idends  which  would  have  been  produced  from  the  SL 

per 

(a)  7  Sim.  5Q1.  (b)  4  Russ,  195. 

(c)  7  Ves.  89. 

Vol.  I.  S  D.  M.  G. 


Dec.  22. 


Robinson 


Robinson. 
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1851.        per  Cents,  if  purchased,  but  for  interest  at  4/.  per  cent, 
on  the  sums  Nvhich  the  securities,  if  sold  in  July  1838, 
V.  would  then  have  produced,  not  exceeding,  of  course, 

the  amount  of  dividend  or  interest  actually  realized. 
The  case  was  very  fully  argued  before  us  a  few  days 
since,  and  as  there  has  been  a  difference  of  opinion  in 
different  branches  of  the  Court  on  the  subject  of  the 
duties  and  liabilities  of  executors,  and  the  rights  of  a 
tenant  for  life  in  cases  like  the  present,  we  desired  a 
short  time  to  look  into  those  authorities  before  we  came 
to  a  decision. 

In  the  present  case  it  will  be  observed  the  executors 
had  the  option  of  investing  the  trust-money  at  their  dis- 
cretion on  real  or  government  securities,  and  in  such  a 
case  Sir  J,  Leach  held,  in  the  case  of  Marsh  v.  Hun* 
ter  (a),  that  trustees,  by  whose  default  the  money  is  lost, 
are  chargeable,  not  with  the  amount  of  stock  which 
might  have  been  purchased,  but  only  with  the  principal 
money  lost,  and  of  course,  though  the  report  is  not  so 
expressed,  with  interest  thereon. 

That  decision  occurred  in  1822.  Four  years  later, 
namely,  in  1826,  occurred  the  case  of  Hockley  v.  Suh- 
tock  (A),  before  Lord  Gifford.  There  the  executors  had 
a  siuiilar  discretion  of  investing  either  on  real  or  go- 
vernment securities;  and,  on  a  bill  seeking  to  charge 
them  with  balances  improperly  retained  in  their  hands, 
Lord  Gifford  directed  an  inquny  as  to  the  price  of  3/. 
per  Cents,  at  the  several  times  when  the  balances  ought 
to  have  been  invested.  Such  an  inquiry  would  have 
been  improper  if  the  executors  could  not  have  been 
charged  with  the  value  of  the  stock ;  and  the  case, 
therefore,  is  an  authority  that,  in  the  opinion  of  Lord 

Gifford, 

(a)  6  Madd.  295.  (6)  1  Russ.  141. 
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Clifford,  they  might  be  so  charged.      Notwithstanding         1861. 

this  last  case,  however,  Sir  t/.  Leach  adhered  to  his  own  r^^C*""^ 
view  of  the  law,  and  acted  on  it  in  an  unreported  case  v, 

of  Gak  V.  Pitt  at  the  Rolls  on  the  10th  of  May  1830.  ^obinbon. 

Lord  GifforcTs  authority  has  been  followed  by  Lord 
Langdale  in  several  reported  cases^  to  which  we  were 
referred  in  the  argument,  namely,  Watts  v.  Girdle- 
stone  (a),  Ames  v.  Parkinson  (b)^  and  Ouseley  v.  An- 
ttruther  (c). 

On  the  other  hand,  Sir  James  Wigram,  in  Shepherd 
?.  Motds  (rf)>  and  my  learned  Brother  in  Rees  v.  Wil- 
liams (e),  have  refused  to  follow  the  authority  of  Hock- 
ley V.  Bantock(f),  and  have  acted  on  the  earlier  case  of 
Marsh  v.  Hunter  (g).  In  this  irreconcileable  conflict  of 
aathorityy  it  is  absolutely  necessary  for  us  to  look  to  the 
principles  on  which  the  doctrine  rests. 

There  can  be  no  doubt  but  that,  where  trustees  im- 
properly retain  balances  in  their  hands,  or,  by  want  of 
due  care,  cause  or  permit  trust-money  to  be  lost,  they 
are  chargeable  with  the  sums  so  retained  or  lost,  and 
with  interest  on  them  at  4Z.  per  cent. 

It  may  also  be  true  that,  where  trustees  have  in 
their  hands,  money  which  they  are  bound  to  secure  per- 
naanently  for  the  benefit  of  their  cestuis  que  trustent, 
then  in  the  absence  of  express  authority  or  direction  to 
the  contrary,  they  are  generally  bound  to  invest  the 
money  m  the  3/.  per  Cents.  This  obligation  is  not  the 
^^t  of  any  positive  law,  but  has  been  imposed  on  trus- 
tees 

(«)  6  Bta.  188.  (e)  1  De  Gex  ^  S.  314. 

fi)  7  Bea.  379.  (/)  1  Russ.  141. 

(f)  10  Beo.  456.  C^)  6  Madd.  295. 

^<0  4  Hare,  500. 

8  2 
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1861. 
Robinson 

V, 

Robinson. 


tecs  by  the  Court  as  a  convenient  rule,  affording  secu- 
rity to  the  cestuis  que  trustent^  and  presenting  no  possi- 
ble difficulty  to  the  trustees. 

Suppose  then  that  trustees  have  improperly  retained 
in  their  hands  balances  which  they  ought  to  have  in- 
vested in  3/.  per  Cents.,  either  by  reason  of  this  general 
rule  of  the  Court,  or  because  such  a  duty  was  expressly 
imposed  on  them  by  the  terms  of  the  trust,  or  have  by 
neglect  allowed  such  balances  to  be  lost,  what,  in  such  a 
case,  is  the  right  of  the  cestuis  que  trustent  ? 

In  all  such  cases,  or  at  all  events,  in  all  such  cases 
where  there  has  been  an  express  trust  to  invest  in  3/. 
per  Cents.,  the  cestuis  que  trustent  have  the  option  of 
charging  the  trustee  either  with  the  principal  sum  re- 
tained and  interest,  or  with  the  amount  of  3/.  per  Cents, 
which  would  have  arisen  from  the  investment  if  properly 
made.  The  doctrine  of  the  Court  where  it  applies  this 
rule  is,  that  the  trustee  shall  not  profit  by  his  own 
wrong.  If  he  had  done  what  he  was  bound  to  do,  a 
certain  amount  of  3/.  per  Cents,  would  have  been  forth- 
coming for  the  cestuis  que  trustent.  And  therefore  if 
called  on  to  have  such  3/.  per  Cents,  forthcoming,  he  is 
bound  to  do  so  ;  just  as,  in  ordinary  cases,  every  wrong 
doer  is  bound  to  put  the  party  injured,  so  far  as  the 
nature  of  the  case  allows,  in  the  same  situation  in  which 
he  would  have  stood  if  the  wrong  had  not  been  done. 
All  this  is  very  intelligible. 


Again,  suppose  the  trustee  has  not  only  improperly 
retained  balances,  but  has  lent  or  used  them  in  trade. 
There  the  cestui  que  trust  has  the  right,  if  it  is  for  his 
interest  to  do  so,  to  charge  the  trustee  not  with  the 
sum  retained  and  interest,  but  with  all  the  profits  made 
in  the  trade. 

The 
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The  ground  on  which  this  right  rests  is  this.     The 

emplojment  in  trade  is  unwarrantable ;  but  if  it  turns 

out  to  have  been  profitable,  the  cestui  que  trust  has  a 

right  to  follow  the  money,  as  it  is  said,  into  the  trade. 

In  such  a  case,  the  trade  profits  have  in  fact  been 

produced  by  the  employment  of  the  money  of  the  cestui 

que  trust ;  and  it  would  be  manifestly  unjust  to  permit 

the  trustee  to  rely  on  his  own  misconduct  in  having 

exposed  the  funds  to  the  risks  of  trade,  as  a  reason  for 

retaining  the  extra  profits  beyond  interest  for  his  own 

benefit.     Even  where  no  such  extra  profits  have  been 

made,  the  cestui  que  trust  is  In  general  at  liberty  to 

charge  his  trustee,  who  has  allowed  the  trust  money  to 

be  employed  in  trade,  with  interest  at  5Z.  per  cent., 

that  being  the  ordinary  rate  of  interest  paid  on  capital 

in  trade.     This  right  depends  on  principles  the  same,  or 

nearly  the  same,  as  those  which  enable  the  cestui  que 

tnist  to  adopt  the  investment,  and  take  the  profits 

actually  made. 


1851. 
Robinson 
Robinson. 


But  the  grounds  on  which,  in  all  these  cases,  the  right 

of  dection  in  the  cestui  que  trust  rests,  wholly  fail  in  a 

case  where  a  trustee,  having  an  option  to  invest  either  in 

3/.  per  Cents.,  or  on  real  security,  neglects  his  duty  and 

carelessly  leaves  the  trust  funds  in  some  other  state  of 

investment.     In  such  a  case,  the  cestui  que  trust  cannot 

aay  to  the  trustee.  If  you  had  done  your  duty  I  should 

BOW  have  had  a  certain  sum  of  3/.  per  Cents.,  or  the 

trust  fund  would  now  consist  of  a  certain  amount  of  3/. 

per  Cents.     It  is  obvious  that  the  trustee  might  have 

*dy  discharged  his  duty,  and  yet  no  such  result  need 

have  ensued. 


Where  a  man  is  bound  by  covenants  to  do  one  of  two 
"^wgg,  and  does  neither,  there  in  an  action  by  the 
covenantee,  the  measure  of  damage  is  in  general  the 

loss 


Robinson. 
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1851.        loss  arising  by  reason  of  the  covenantor  having  failed 
,^^''''"^^      to  do  that  which  is  least,  not  that  which  is  most,  bene- 

ROBINBON  ^      ,     ' 

V.  ficial  to  the  covenantee:   and  the  same  principle  may 

be  applied  by  analogy  to  the  case  of  a  trustee  failing  to 
invest  in  either  of  two  modes  equally  lawful  by  the  terms 
of  the  trust. 

It  was  contended  at  the  bar  that,  in  such  a  case,  the 
trustee  has  by  his  neglect  lost  his  right  of  electing 
between  the  two  modes  of  investment,;  that  he  was 
always  bound  by  the  trust  to  exercise  his  discretion  in 
the  mode  most  beneficial  for  the  objects  of  the  trust ; 
and  that  having  omitted  to  do  so  at  the  time  when  the 
option  was  open  to  him,  he  can  no  longer  do  it  when  he 
is  called  to  account  for  his  neglect,  and  when  he  can  no 
longer  exercise  an  unbiassed  and  impartial  option.  The 
fallacy  of  this  argument  consists  in  assuming  that,  in  the 
case  supposed,  the  trustee  is  called  on  to  exercise  any 
option  at  all.  He  is  not  called  on  to  exercise  an  option 
retrospectively ;  but  is  made  responsible  for  not  having 
exercised  it  at  the  proper  time,  for  not  having  made  one 
of  two  several  kinds  of  investment.  And  a  reason  for 
his  being  in  such  case  chargeable  only  with  the  money 
which  should  have  been  invested,  and  not  with  the  3/. 
per  Cents,  which  might  have  been  purchased,  is,  that 
there  never  was  any  right  in  the  cestui  que  trust  to 
compel  the  purchase  of  3/.  per  Cents.  The  trustee  is 
answerable  for  not  having  done  what  he  was  bound  to 
do,  and  the  measure  of  his  responsibility  should  be  wliat 
the  cestui  que  trust  must  have  been  entitled  to,  in  what- 
ever mode  that  duty  was  performed. 

The  ground  on  which  Lord  Lanydale  proceeded  in  the 
several  cases  before  him  appears  to  have  been  that  when 
the  trustee  has  failed  to  discharge  his  duty  in  either  of 
the  ways  which  were  open  to  him,  the  cestuis  que  trusteni 

may 
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may  then  exercise  an  option  which  certainly  did  not  belong 
to  them  by  the  terms  of  the  trust ;  t.  e,  that  if  the  tnistee 
has  failed  to  exercise  his  option,  then  the  right  of  elec- 
tion passes  to  the  cestuis  que  trustent^  although  not  given 
to  them  by  the  instrument  creating  the  trust.     But  on 
what  foundation  does  this  supposed  right  of  the  cestuis  que 
trustent  to  exercise  such  an  option  rest  ?     No  such  right 
can  be  derived  from  the  principle  that  the  cestuis  que 
trustent  are  entitled  to  compel  the  trustee  to  do  what  he 
was  bound  to  do,  for  he  was  not  bound  to  purchase  3Z.  per 
Cents.     Nor  from  the  principle  that  they  may  follow  the 
tnist  funds  into  their  actual  state  of  investment,  or 
charge  a  higher  rate  of  interest  in  consequence  of  such 
investment,  for  the  foundation  of  the  complaint  is,  that  the 
funds  have  not  been  invested  at  all.     The  only  plausible 
fomidation  for  the  doctrine  which  occurs  to  us  is  this : 
The  trustee  was  bound  to  exercise  his  option  not  capri- 
ciously, but  in  the  mode  likely  to  be  most  beneficial  to 
the  cestuis  que  trustent.    And   their  interests  appear 
in  the  result  to  be  best  served  by  requiring  an  invest- 
ment in  3/.  per  Cents.   But  this  reasoning  seems  founded 
on  a  fallacy.     The  selection  of  the  3/.  per  Cents,  is  thus 
made  to  depend  not  on  any  option  in  their  favour  which 
the  trustee  was  originally  bound  to  exercise ;  but  on  the 
accident  of  their  subsequent  rise  in  value,  a  principle  of 
decision  from  which,  with  all  deference,  wc  differ.     If 
such  a  principle  were  to  be  applied,  then,  as  it  was  well 
put  at  the  bar,  if  in  the  present  case  there  had  been  a 
discretion  to   invest  in  railway  shares,  the  cestuis  que 
trvstent  might  perhaps  now  fix  on  the  shares  of  some 
particular  railway  which  have  risen  very  highly  in  value, 
and  say  the  investment  might  have  been,  and  so  ought 
to  have  been,  on  that  particular  security. 


1851. 
Robinson 
Robinson. 


On  the  whole,  therefore,  we  cannot  discover  any  such 
^ght  of  option  as  is  contended  for  in  the  cestuis  que  trust- 
ent, 
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1851. 
Robinson 

V, 

Robinson. 


enty  not  on  the  ground  of  their  being  entitled  by  the  terms 
of  the  trust  to  compel  the  trustee  to  make  an  investment 
in  3/.  per  Cents.,  for  no  such  obIigati(m  was  imposed  on 
him — not  on  the  ground  of  their  being  entitled  to  adopt 
or  insist  on  any  actual  investment,  for  no  investment 
was  made — not  on  the  ground  of  any  obligation  on  the 
part  of  the  trustees  to  select  the  SZ.  per  Cents,  as  the 
most  beneficial  mode  of  investment,  for  the  advantage 
of  the  3/.  per  Cents,  arises  from  their  accidental  and 
subsequent  rise  in  value,  and  not  from  any  necessary  ^ n- 
periority  at  the  time  when  the  investment  ought  to  have 
been  made. 


The  consequence  is,  that  the  decree  should,  we  think, 
be  varied  by  striking  out  so  much  of  it  as  declares  that 
the  produce  arising  from  the  sale  of  the  Bank  Stock,  Lon- 
don Dock  Stock  and  Sewers  Bonds  ought  to  have  been  in- 
vested in  3/.  per  Cents.,  and  that  the  Defendant  Augustin 
Robinson  was  entitled  to  so  much  only  of  the  income 
arising  from  those  funds  from  the  end  of  one  year  after 
the  testator'^s  decease,  as  should  not  exceed  the  amount 
of  the  dividends  which  would  have  accrued  due  on  the  3L 
per  Cents,  if  purchased ;  and  it  must  be  declared  that  he 
is  entitled  from  the  end  of  the  first  year  after  the  testa- 
tor^s  decease  up  to  the  time  of  the  sales  and  investments 
in  3/.  per  Cents,  in  July  and  August  1845,  to  interest  at 
4/.  per  cent,  on  the  amount  wliich  the  Master  has  found 
that  those  funds  would  have  produced  at  the  end  of  the 
year,  not  exceeding  the  amount  of  interest  and  dividends 
actually  produced. 


This  disposes  of  the  questions  as  to  the  Bank  Stock 
London  Dock  Stock,  and  Sewers  Bonds.  But  before 
we  quit  this  part  of  the  subject,  we  think  it  right  by  way 
of  caution  to  remark  that  our  decision  does  not  at  all  go 
to  exonerate  a  trustee  who,  by  the  express  terms  of  his 

trusty 


CASES   liN    CHANCERY.  261 

trust,  is  bound  to  invest  in  3/.  per  Cents.,  but  who  has        1851. 
retained  balances  in  his  hands,  from  the  obh'gation  to  ac-    DoTJ^JT^jI 
eount  for  those  balances  with  interest,  instead  of  making  v, 

good  the  amount  of  3Z.  per  Cents.,  whenever  the  3/.  per 
cents,  have  fallen  instead  of  risen  in  value.  In  such  a 
ease  the  same  principle  applies  which  authorizes  the  ces- 
tfd  que  trust  to  adopt  any  investment  in  trade  or  other- 
wise which  has  been  actually  made.  He  may  insist  on 
having  the  3/.  per  Cents.,  for,  ex  hypothesis  it  was  the 
duty  of  the  trustee  so  to  invest  the  trust  monies.  But 
he  may,  on  the  other  hand,  if  no  such  investment  has 
been  made,  treat  the  money  as  being  according  to  the 
fact  in  the  hands  of  the  trustee,  to  be  accounted  for  by 
him.  No  such  question  arises  in  the  present  case ;  and 
ype  only  advert  to  it  now  because  an  argument,  apparently 
founded  on  such  a  possible  state  of  things,  was  glanced  at 
l)y  Counsel. 

It  remains  to  consider  the  question  as  to  the  Turnpike 
IS.oad  Bonds.    The  Master  finds  that  the  testator  was 
•9it  his  death  possessed  of  6000/.  due  from  the  trustees  of 
^he  Surrey  and  Sussex  Roads,  secured  by  a  mortgage  of 
^)r  charge  upon  the  tolls  and  toll-houses  which  the  said 
trustees  were  by  Act  of  Parliament  authorized  to  make. 
Of  this  sum  1000/.  was  paid  off  by  the  trustees  to  the 
executors  on  the  2nd  day  of  December  1837,  and  was 
by  the  executors  duly  applied  as  part  of  the  testators 
assets.     The  interest  of  the  remaining  5000/.  was  regu- 
larly paid  to  the  tenant  for  life  up  to  the  26th  oi  Novemr 
her  1846,  when  a  further  sum  of  500/.,  part  of  the  5000/., 
was  paid  off  and  was  invested  by  the  executors  in  the  pur- 
chase of  3/.  per  Cents.,  so  that  a  sum  of  4500/.  only  now 
remains  secured  on  these  road  securities.      Lord  Lang- 
dales  order  puts  these  Road  Bonds,  as  they  have  been 
(not  very  accurately)  designated  in  the  argument,  on  pre- 
cisely the  same  footing  with  the  Bank  Stock,  London 

Dock 


Robinson. 
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1851.        Dock  Stock,  and  Sewers  Bonds,  and  treats  the  50002 

J'-*^^''^*^      Road  Bonds,  which  were  in  the  liands  of  the  execntoTB 
Robinson  ' 

V,  at  the  end  of  a  year  from  the  testator^s  decease,  as  aaseti 

left  by  them  improperly  invested,  and  as  to  which  there- 
fore the  executors  ought  to  be  charged  with  the  amouni 
of  3/.  per  Cents.,  which,  if  then  sold,  they  would  have 
produced. 

If  these  securities  are  not  real  securities  within  thi 
meaning  of  that  expression  contained  in  the  will,  then 
of  course,  the  same  rule  must  be  applied  to  them  as  tc 
the  other  securities  sold  in  July  and  August  1845.  Bui 
we  think  that  these  Road  Bonds,  as  they  have  been  called 
are  real  securities  on  which,  by  the  terms  of  the  will,  the 
executors  were  justified  in  leaving  the  testator'^s  assets  in- 
vested. There  can  be  no'doubt  that  they  are  real  securities 
indeed  they  are  so  perhaps  even  more  emphatically  than 
an  ordinary  mortgage.  The  security  is  merely  ^  securitj 
on  the  tolls  and  toll-houses,  t.  e.  on  certain  corporeal  and 
certain  incorporeal  hereditaments.  They  give  no  personal 
right  against  any  one.  The  remedy  of  the  mortgagee 
or  bondholder  is  merely  against  the  real  property,  made 
subject  to  the  charge ;  and  if  the  testator  had  given  tc 
any  one  by  way  of  specific  legacy,  all  such  real  securities 
as  he  should  die  possessed  of  or  entitled  to,  we  considei 
it  perfectly  clear  these  Turnpike  securities  would  have 
passed.  The  question  then  is,  whether  the  executon 
were  justified  in  leaving  these  securities  as  they  foun^ 
them  ;  that  is  to  say,  in  treating  them  as  being  not  im- 
proper investments,  to  be  continued  under  the  authority 
given  by  the  will. 

We  think  they  were.  There  is  nothing  to  fetter  the 
discretion  of  the  executors ;  they  were  at  liberty  to  con- 
tinne  any  part  of  the  assets  which  they  might  find  invest- 
ed on  real  security,  on  the  same  security  on  which  the} 

might 
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ica 


ht  find  it.  The  5000/.  in  question  was  invested  on 
at  we  consider  to  be  a  real  security,  permanent  in  its 
lire,  and  approved  by  the  testator.  To  hold  that  it 
a  breach  of  duty  in  the  executors  to  leave  that  sum 
tiJiey  found  it  would,  as  we  think,  be  to  deprive  them 
^  discretion  given  to  them  by  the  testator,  without  any 
cient  warrant  for  our  so  doing. 


OZIircumstances  connected  with  the  great  social  changes 
lotting  from  the  formation  of  railways  may  now  have 
e  these  Turnpike  mortgages  ineligible  as  a  security 
which  longer  to  leave  the  assets  invested.  And  we 
^^ink  it  reasonable  that  the  Master  should  inquire  whe- 
"^l^^»  it  may  not  be  expedient  that  they  should  now  be 
in.  But  in  the  mean  time  we  do  not  feel  war- 
ted  in  treating  them  as  securities  which  the  executors 
bound  to  realize. 


1861. 

RoBINtOV 
R0D1N«0V. 


t:!^ 


^1> 


^X?he  order,  therefore,  must,  as  to  these  mortgages,  be 
by  declaring,  if  necessary,  that  they  were  real 
urities  on  which  the  executors  were  justified  in  leaving 
assets  of  the  testator  invested ;  and  the  interest  on 
i  eh,  therefore,  has  been  properly  paid  to  the  tenant 
life. 

"^Ve  desire  not  to  be  understood  as  giving  any  opinion 
the  point  (not  arising  in  the  present  case),  whether 
executors  would  have  been  justified  in  laying  out  any 
of  the  general  assets  on  Turnpike  securities  similar 
those  now  in  question. 


3t  appears  that,  in  order  to  cover  the  deficiency  in  the 
-   per  Cents,  produced  by  the  investments  in  1845  of  the 
^^ney  produced  by  sale  of  the  Bank  Stock  and  Sewers 
nds,  Mr.  Augustin  Robinson,  the  tenant  for  life,  has 
T^V^Tchased,  in  the  names  of  the  executors,  two  sums  of 

289Z. 


\ 


\ 
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1851. 
Robinson 

V, 

Robinson. 


289/.  3/.  per  Cents.,  and  225/.  3/.  per  Cents. ;  and  he 
has,  in  like  manner,  purchased  in  their  names  a  sum  of 
1213/.  3/.  per  Cents.,  to  meet  the  excess  of  his  receipts, 
as  income  beyond  what  he  would  have  been  entitled  to, 
by  way  of  dividends  on  the  3/.  per  Cents.,  if  purchased 
at  the  end  of  the  first  year.  An  account  must  be  taken 
of  what  Mr.  Augtistin  Robinson  ought  to  have  received 
as  interest  at  4/.  per  cent,  on  the  value  of  the  Bank 
Stock,  London  Dock  Stock,  and  Sewers  Bonds  at  the 
end  of  the  year  from  the  testator'^s  decease,  and  he  must 
pay  into  Court  the  excess  of  his  receipts  from  the  divi- 
dends and  interest  of  these  funds  beyond  the  amount  of 
such  4/.  per  cent. 


The  three  sums  of  289/.,  225/.  and  1213/.  3/.  per 
Cents,  will  stand  as  a  security  for  what  shall  be  found 
due  from  him  in  respect  of  that  excess;  and  on  his  paying 
into  Court  what,  if  anything,  shall  be  found  due  from 
him  on  taking  the  account,  these  sums  of  stock  must  be 
retransferred  to  him. 


This  disposes  of  the  whole  case. 
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1852. 


In  '^fce  Matter  of  the  Trusts  of  the   Settlement  of      Jan.  13. 
\  A.  DALTON  and  HARRIET  liis  Wife, 


AND 

Icft    the  Matter  of  the  Act  10  &  11  VicL  c.  96. 


fpHElS  was  an  appeal  from  an  order  of  the  Vice-Chan-    f^'^'eiL^- 
cellor  Kniyht  Bruce^  made  upon  the  petition  of  the    celhr.  Lord 

infai:!^  children  of  Mr.  and  Mrs.  Dalton.  and  dated  the  „ 

.        .  .  .        1      i»  i»  ^y  marriage 

IStii  nlune  1850,  directmg  that  the  dividends  of  a  sum  of  aettlement  a 

4232/.  16*.  Bank  Three  per  Cent.  Annuities,  forming  the  JJj;^^/,^^^ 

subject  of  the  marriage  settlement  of  Mr.  and   Mrs.  tmsteesy  upon 

J)alt€my  should  during  the  minority  of  the  petitioners  be  the'divii^da 

applied  for  their  maintenance  and  support.     The  follow-  to  the  hua- 

ing  are  the  facts  which  led  to  the  original  petition  and  to  and  the  aur* 

the  present  appeal.  j:'"^®'  ^^"°g 

*  *  life,  upon  the 

condition  that 

By  Indenture  of  Settlement,  dated  the   29th  July  Jf^J^S"*' 

1839,  a  fund,  represented  by  that  dealt  with  by  the  order  minontiea  of 

appealed  from,  was  vested  in  trustees  upon  trust,  among  n^j  ^^      / 

other  Yiilc  them 

with  suitable 
diet  clothing  and  general  maintenance  and  support,  in  proportion  to  the  circum- 
stances and  condition  in  life  of  the  husband  and  wife  and  to  the  expectancies  of 
the  children :  the  husband  subsequently  presented  a  petition  under  the  Insolvent 
Dehtors  Protection  Act,  upon  which  an  official  assignee  was  appointed,  and  an 
order  for  protection  y^ranted  on  the  terms  of  his  paying  30/.  a  year  out  of  the 
dividends  of  the  settled  estate,  in  discharge  of  his  debts :  the  husband  and  wife 
•^terwards  assigned  all  their  interest  in  the  trust  fund  to  R.  0.,  an  assignee  for 
Valuable  consideration,  llie  trustees  having  paid  the  fund  into  Court  under  the 
pi'<^0O8  of  the  Trustees  Relief  Act,  the  infant  children  presented  a  petition 
ukmg  that  the  dividends  of  the  whole  trust  fund  might  be  applied  for  their 
maintnuLDce  and  support,  the  amount  being  not  more  than  sufiBcient  for  that 
P^M:  this  petition  was  opposed  by  R.  0.  The  Lord  Chancellor  however 
°^^e  the  order,  holding  that  under  the  terms  of  the  settlement  the  children 
*^  entitled ;'  but  without  deciding  what  he  would  have  done  if  it  had  been 
shown  that  the  money  borrowed  from  jR.  O.  had  been  directly  for  the  benefit  of 
|he  children,  and  without  determining  what  was  the  effect  on  the  interest  of  the 
hu^(j  Qf  jhe  order  for  protection. 

Held,  also,  that  the  question  raised  was  a  matter  which  it  was  competent  for  the 
^^  to  deal  with  on  petition  under  the  Trustees  Rehef  Act. 
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1852.  other  things,  that  they,  the  trustees,  during  the  joint 
^^y^^^^  Jives  of  Mr.  Dalton  and  his  wife,  should  pay  the  interest 
pAirTON.  dividends  and  annual  produce  of  the  trust  monies  aild 
securities  into  the  hands  of  Mr.  Dalton  and  his  wife,  or 
upon  their  joint  receipt  or  acquittance  for  the  same ;  and 
from  and  after  the  decease  of  either  of  them,  then  to  pay 
the  said  interest  dividends  and  annual  produce  to  the 
survivor  of  them  for  his  or  her  life,  but  without  any 
power  of  anticipating  the  said  interest  dividends  or 
annual  produce  or  any  part  thereof ;  and  subject  to  the 
aforesaid  trusts,  it  was  declared  and  agreed  that  the 
trustees  should  stand  possessed  of  one  equal  moiety  of 
the  trust  monies  and  the  interest  dividends  and  annual 
produce  thereof,  in  trust  after  the  decease  of  either  of 
them,  Mr.  and  Mrs.DaZ^tm,  to  pay  over  such  moiety  unto 
the  survivor  of  them  for  his  or  her  own  absolute  use  and 
benefit,  and  as  to  the  remaining  moiety  of  the  trust 
monies  and  premises  in  trust  for  the  child,  or,  if  more 
than  one,  for  such  child  or  children  of  the  marriage  as 
Mr.  and  Mrs.  Dalton  should,  during  their  joint  lives  by 
any  deed  or  deeds  jointly  appoint,  but  so  nevertheless 
that  no  share  in  the  capital  should  be  absolutely  vested 
in  any  child  being  a  son  until  twenty-one,  or  being  a 
daughter  until  twenty-one  or  marriage,  and  in  default  of 
such  appointment,  and  so  far  as  the  same  should  not  ex- 
tend, in  trust  for  all  the  children  of  the  marriage  equally 
in  manner  therein  directed :  and  it  was  by  the  inden- 
ture also  declared  that  it  should  be  lawful  for  the  trustees 
at  any  time  during  the  lives  of  Mr,  and  Mrs.  Dalton  or 
the  survivor  of  them,  or  after  their  decease  at  the  dis- 
cretion of  the  trustees,  to  apply  all  or  any  part  of  the 
share  or  presumptive  share  to  which  any  child  might  be 
entitled,  for  or  towards  the  education  preferment  ad- 
vancement or  benefit  of  such  child. 

And  it  was  agreed  and  declared  to  be  the  true  intent 

and 
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and  meaning  of  the  indenture  and  of  the  parties  thereto,  lSo2. 
that  the  dividends  income  and  annual  produce  of  the  ^^-p^^^^ 
said  trust  monies  and  premises  respectively  were  thereby  Dalton. 
*^ reserved  and  secured  to  the  said  W.  A.  Dalton  and 
Harriet  his  wife  and  the  survivor  of  them,  upon  the  con- 
dition only  that  they,  the  said  W.  A.  Dalton  and  Harriet 
his  wife,  and  the  survivor  of  them,  should  from  time  to 
time  and  at  all  times  during  the  minorities  or  minority  of 
all  and  every  the  child  or  children  of  them  the  said  W. 
A.  Dalton  and  Harriet  his  wife,  find  and  provide  such 
child  or  children  with  suitable  diet  clothing  and  general 
maintenance  and  support,  in  proportion  to  the  circum- 
stances and  condition  in  life  of  them  the  said  W.  A. 
Dalton  and  Harriet  his  wife  and  to  the  expectancy  or  ex- 
pectancies of  such  child  or  children  respectively,  notwith- 
standing the  portion  or  portions  of  such  child  or  children 
should  not  have  become  vested  or  payable ;"  and  it  was 
provided  that  from  and  after  any  such  advance  should 
have  been  so  made  in  the  lifetime  of  Mr.  and  Mrs. 
Dalton^  amounting  either  alone  or  in  the  whole  to 
one-third  part  of  the  share  or  shares  respectively,  then 
and  in  such  case  and  from  thenceforth  Mr.  and  Mrs. 
Dalton  and  each  of  them  should  be  wholly  released  and 
discharged  from  the  condition  or  obligation  contracted 
by  the  indenture  to  find  and  provide  such  child  or  children 
with  diet  clothing  or  maintenance  as  aforesaid. 

And  it  was  by  the  indenture  also  declared  that  the 
trustees  should,  after  the  decease  of  the  survivor  of  Mr. 
and  Mrs.  Dalton^  pay  and  apply  for  the  maintenance  and 
education  of  any  child  the  interest  dividends  and  annual 
produce  of  the  portion  to  which  such  child  should  for  the 
time  being  be  entitled  in  presumption  or  expectancy, 
and  Invest  the  remainder  of  the  interest  dividends  and 
annual  produce  to  accumulate  :  and  it  w&s  further 
declared  that  on  failure  of  issue  of  the  marriage,  or  in 

default 
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1852.        default  of  any  child  becoming  entitled  under  the  pro- 

^"^T^*^*^      visions  of  the  settlement,  the  trustees  should  on  the 
Jure  ^  ' 

Dalton.  death  of  the  survivor  of  Mr.  and  Mrs.  Dalton  stand 
possessed  of  the  moiety  of  the  said  trust  monies  and 
premises  and  the  interest  dividends  and  annual  produce 
thereof,  or  such  part  or  parts  thereof  respectively  aa 
should  not  have  become  vested  or  been  applied  or  ap- 
pointed under  any  of  the  trusts  or  provisions  contained  in 
the  settlement,  in  trust  for  Mr.  Dalton  absolutely. 

In  August  1844,  Mrs.  Dalton  having  been  taken  in 
execution  for  the  sum  of  67/.  for  the  debt  and  costs  of  an 
action  brought  by  the  indorsee  of  certain  joint  and  several 
promissory  notes  made  by  herself  and  her  husband,  ap- 
plied to  the  Court  of  Bankruptcy  for  protection,  and 
W.  Wkitmore  was  appointed  official  assignee,  and  T,  S. 
Selway  was  appointed  creditors  assignee  under  the  in- 
solvency. In  November  1844,  the  Commissioner  made  an 
order  for  the  protection  of  Mrs.  Dalton,  upon  the  condi- 
tion of  the  payment  of  the  claim  for  which  she  had  been 
so  taken  in  execution  by  the  yearly  sum  of  40/.  by  half- 
yearly  payments  out  of  the  funds  settled  by  the  indenture. 

In  November  1844,  Mr.  Dalton  having  been  taken  in 
execution,  petitioned  the  Court  of  Bankruptcy  for  pro- 
tection, and  JE,  Edwards  was  appointed  official  assignee 
under  the  insolvency.  In  February  1845,  the  Com- 
missioner made  an  order  for  the  protection  of  Mr.  Dal- 
ton^ directing  that  a  proposal  made  by  him  for  the  pay- 
ment of  his  debts  should  be  carried  into  effect,  namely, 
that  Mr.  Dalton  should  pay  to  the  official  assignee 
SO/,  in  each  year  until  his  debts  were  discharged  by  half- 
yearly  payments  of  16/.  each. 

In  December  1845,  Mr.  and  Mrs.  Dalton  assigned 
unto   Robert    Obbard  all   the   dividends  interest   and 

annual 
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ammal  proceeds  to  which  they  were   entitled  during        1852. 

their  joint  lives  in  the  capital  sum  of  4232/.  16*.  Conso-      ^V^*"^*^ 

lidated  Three  per  Cent.  Annuities,  being  the  fund  then    Oalton, 

sabject  to  the  trusts  of  the  settlement,  and  also  all  that 

one  moiety  of  the  capital  itself  and  the  dividends  interest 

and  aimual  proceeds  thereof  to  which  Mr.  Dalton  would 

leoome  absolutely  entitled  by  virtue  of  the  settlement  in 

the  event  of  his  surviving  his  wife,  and  also  all  that  the 

other  foil  and  equal  moiety  or  half  part  of  the  capital 

sum  and  the  dividends  interest  and    annual  proceeds 

thereof,  to  which  Mr.  Dalton  would  become  entitled  in 

the  event  of  his  surviving  his  wife  and  there  not  being 

any   child    who    should  become  entitled    thereto    by 

'virtue  of  the  settlement,  and  also  a  certain  life  policy  of 

assurance,  upon  the  trusts  therein  mentioned  for  securing 

to  jR.  Obbard  the  sum  of  500/.  lent  by  him  to  Mr.  and 

His.  Dalton. 

It  appeared  that  the  trustees  had  never  in  any  manner 

'^cognised  the  order  of  November  1844,  in  reference  to 

^rs.  Dalton ;  but  that  upon  obtaining  the  joint  authority 

<^^  Af  r.  and  Mrs.  Dalton^  they  had  from  time  to  time  paid 

^  tJie  official  assignee  the  half-yearly  instalment  of  15/., 

^^H^ording  to  the  order  made  on  Mr.  DaltaiCs  petition, 

*^^  had  handed  the  balance  of  the  dividends  to  Mr. 

Mrs.  Dalton  on  their  joint  acquittance. 


Xn  July  1849,  the  trustees  were  served  with  a  notice  on 

^^  part  of  22.  Obbard  that  the  sum  of  500/.  and  aconsi- 

^^^riible  arrear  of  interest  was  then  due,  and  requiring  them 

^^^t:  to  pay  any  of  the  dividends  to  any  person  but  to  him 

''^  --  Obbard^  and  also  not  to  transfer  the  sum  of  4232/.  1 6«. 

^^^nsolidated  Three  per  Cent.  Annuities  to  any  person 

^"i  thout  the  previous  consent  of -R.  Obbard.  Under  these 

^^^cumstances   the    trustees    transferred   the    sum   of 

^^2/.  16«.  Consolidated  Three  per  Cent.  Annuities  into 

Vol.  L  T  d.  m.  o.    Court, 
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1852.        Court  together  with  the  dividends  then  due,  under  the 
^^'^^l^^^      provisions  of  the  Trustees  Relief  Act,  10  &  11  VicL  c.  96. 


Dalton. 


In  March  1850,  the  infant  children  of  Mr.  and  Mrs. 
Dalton  presented  a  petition,  stating  the  facts  above  men- 
tioned ;  and  also  stating  that  for  some  time  past  Mr. 
and  Mrs.  Dalton  had  omitted  to  provide  them  with 
suitable  diet,  clothing,  and  general  maintenance  and 
support  in  proportion  to  the  circumstances  and  condi- 
tion in  life  of  Mr.  and  Mrs.  Dalton  and  the  expecta- 
tions of  the  petitioners,  and  that  sums  were  owing  for 
such  diet,  clothing,  and  general  maintenance  for  the 
time  past;  and  further  stating,  that  no  advancement 
had  been  made  to  any  of  the  petitioners  under  the  pro- 
visions contained  in  the  settlement :  the  petition 
prayed  that  the  dividends  of  the  trust  funds  might  be 
applied  for  the  suitable  diet,  clothing,  and  general 
maintenance  and  support  of  the  petitioners,  in  con- 
formity with  the  indenture  of  settlement. 

This  petition  came  on  to  be  heard  before  the  Vice- 
chancellor  Knight  Bruce^  on  the  13th  Jtme  1850,  when 
his  Honor  made  the  order  now  appealed  from,  directing 
the  dividends  of  the  trust  funds  to  be  paid  to  Q.  JE. 
JEvans^  a  solicitor  who  had  been  consulted  by  Mr.  and 
Mrs.  Dalton^  during  the  minority  of  the  petitioners  or 
until  further  order,  G.  JE.  Evans  undertaking  to  see  the 
same  from  time  to  time  properly  applied  in  their  main- 
tenance and  support.  R.  Obbard  appealed  from  this 
order,  as  being  inconsistent  with  his  rights  as  mort" 
gagee. 

It  appeared  from  the  affidavits  filed  in  support  of 
the  original  petition,  that  Mr.  and  Mrs.  Dalton  had 
no  other  means  of  support  than  the  dividends  of  the 
trust  funds,  and  were  in  great  distress  and  poverty ; 

that 
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ibai  none  of  the  children  were  able  to  earn  a  livelihood        1852. 
for  themselves ;   that  the  dividends  of  the  trust  funds      ^^^^^77^ 
^rouldnot  more  than  suffice  to  provide  the  children  with      Daltom 
diet,  clothing,  and  general  maintenance  and  support ; 
that  Mr.  Daltan  had  expectations  of  a  considerable 
fortune  on  the  deaths  of  his  relatives,  and  that  his 
diildren  had  been  brought  up  with  such  expectations. 
On  the  part  of  12.  Obbard,  it  was  alleged,  that  the  /)00/. 
had  been  advanced  for  the  purpose  of  supplying  Mr.  and 
MiB.  Dalion  vnth  the    means  of    maintaining   their 
children,  the  accuracy  of  this  statement  being,  however, 
disputed  by  the  petitioners. 

Mr.  Malins  and  Mr.  Daniel^  for  R.  Obbard, 

They  contended  that  the  question  now  raised  was  not 
one  which  ought  to  be  decided  on  petition,  the  Court 
never  having  dealt  with  adverse  interests  or  with  cases 
of  disputed  facts  on  petition  imder  the  Trustees  Relief 
Act.     On  the  main   point  they  submitted,  that  the 
utmost  right  which  the  children  could  claim  was  one 
half  of  the  dividends ;    that  if  the  question  had  been 
raised  simply  between    the    parents   and   children,  it 
would  have  been  impossible  to  make  an  order  giving  to 
the  children  the  entire  interest  of  the  fund,  merely  on 
the  suggestion  that  the  whole  income  was  necessary  for 
the  maintenance  of  the  children ;  that  the  poor  circum- 
stances of  the  parents  had  no  bearing  on  and  could  not 
increase  the  rights  of  the  children,  which  ought  to  be 
limited  to  a  moiety  of  the  dividends.     They  insisted 
that  the  petition  was  nothing  else  than  an  attempt  to 
deprive  the  mortgagee  of  the  security  which  under  the 
•8signment  he  was  entitled  to. 

^  .reference  to  an  objection  which  was  thrown  out 
^  the  course  of  the  argument  by  the  Counsel  for  the 

T  2  infant 


272  CASES  IN  CHANCERY. 

]  852.        infant  children,  that  after  the  order  made  on  the  peti- 

^^"'T''^*^      tion  of  Mr.   Dalton  there  was  no  interest  which  he 
In  re 

Dalton.  cotdd  assign  and  that  therefore  the  mortgage  was  void, 
they  contended  that,  subject  to  the  payment  of  the  30/. 
mentioned  in  the  order,  and  which  had  been  duly  paid 
until  the  fund  was  brought  into  Court,  Mr.  DaUon  had 
a  full  right  to  assign,  the  official  assignee  having  no  in- 
terest beyond  the  30/.  a  year. 

Mr.  J.  V.  Prior  for  E.  Edwards,  the  official  assignee, 
claimed  the  30/.  in  priority  to  the  mortgage. 

Mr.  Wigrcan  and  Mr.  C  Hall,  in  support  of  the 
order  appealed  from. 

The  objection  to  jurisdiction,  if  of  any  force,  is  made 
too  late,  not  having  been  taken  before  the  Vice-Chan- 
cellor. There  is,  however,  nothing  to  prevent  a  dis- 
puted question  of  fact  being  disposed  of  on  petition, 
Jn  re  Upton  Warren  (a).  The  main  ground  of  objec- 
tion to  the  claim  of  the  mortgagee  is  that  he  has  really 
no  locus  standi,  the  whole  of  Mr.  DaltoiCs  interest 
having  become,  by  the  order  of  protection,  vested  in  the 
official  assignee.  The  order  appealed  from  carries  into 
effect  the  terms  of  the  settlement,  the  dividends  not 
being  more  than  sufficient  to  provide  for  the  maintenance 
and  support  of  the  petitioners. 

Mr.  Malins^  in  reply. 

[The  case  of  In  re  Bloye^s  Trust  (i),  and  the  4th  and 
7th  sections  of  the  Act  5  &  6  Vict.  c.  116,  and  the  10th 
section  of  the  Act  7  &  8  Vict.  c.  96,  were  referred  to 
and  commented  on  in  the  course  of  the  argument]. 

The 

(a)  1  Myh  4*  K.  410.  (h)  1  Mac,  ^  Q.  488. 
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Tke  Lord  Chancellor.  1852. 

On  the  best  consideration  that  I  have  been  able  to         j„^^ 
give  to  this  case  during  the  argument,  I  can  see  no  ob-      Dalton. 
jection  to  the  order  which  has  been  made  in  the  Court 
below. 

The  first  point  is,  whether  the  question  is  one  fit  to 
be  decided  upon  a  petition ;  and  in  reference  to  this 
it  has  been  said  that  there  exists  a  conflict  of  evi- 
denoe  as  to  a  certain  fact  connected  with  the  purpose 
for  which  the  advance  of  the  500/.  was  made.  It  does 
Doi,  however,  appear  to  me  that  the  fact  itself  is  ma- 
terial, for  it  would  seem  that  the  500/.  was  not  lent  for 
any  purpose  specifically  applicable  to  the  children,  but 
for  the  relief  of  the  parents.  What  the  case  might 
We  been  if  the  money  had  been  borrowed  for  the  pay- 
ment of  a  school  debt,  or  for  any  other  purpose  directly 
referable  to  the  children,  I  do  not  say ;  but  as  it  is,  the 
fact  does  not  seem  to  me  to  affect  the  question  I  have 
oow  to  decide.  I  tbink,  also,  that  the  case  must  be 
d^tennined  independently  of  the  other  objection  which 
vas  raised  on  the  ground  of  Mr.  DaltorCs  interest  being 
tested  in  the  official  assignee,  and  I  shall  not,  therefore, 
€Qter  into  a  discussion  of  that  point. 

What  the  Court  has  really  to  look  to  is,  the  terms 

of  the  settlement,  and  doing  so,  it  is  quite  clear  that 

^he  object  of  the  deed  was  to  secure  the  interest  of  the 

children,  and  I  have  now  to  give  effect  to  that  object 

according  to  the  terms  in  which  the  parties  have  ex- 

Pi^SBed  themselves  in  reference  to  it.     It  is  admitted 

^t  a  condition  or  trust  is  annexed  to  the  application 

^  the  income  for  the  parents;    and  the   question  is 

Aether,  if  the  parents  fail  to  perform  that  condition, 

^^  are  to  be  entitled  to  the  same  interest  as  if  no  such 

^i^dition  had  been  attached.     Looking  at  the  terms  of 

the 
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1852.  the  deed,  it  would  appear  that  the  duty  of  the  trustee 
^^"^T""^^  in  the  event  of  the  parents  not  performing  the  conditio 
Dalton.  was  to  apply  the  trust  funds  in  the  same  way  as  it  w: 
intended  that  the  parents  should  themselves  do.  If  th 
be  so,  it  is  the  duty  of  this  Court>  which  is  put  in  tl 
place  of  the  trustees,  to  act  in  the  same  manner,  and  i 
do  what  the  parents  ought  to  have  done,  that  is,  i^p 
the  fund  for  the  maintenance  of  the  children. 

The  question  then  arises^  how  the  amount  to  I 
applied  is  to  be  ascertained.  Mr.  Dalton  has  bee 
described  as  being  in  an  independent  position,  an 
the  situation  and  expectations  of  his  children  will  I 
accordingly.  They  are,  therefore,  entitled  to  recein 
such  an  education  as  will  enable  them  to  associate  wit 
those  in  their  own  class ;  and  relatives  and  friends,  wfa 
might  be  well  disposed  to  assist  their  parents  in  thei 
present  reduced  circumstances,  may  naturally  ezpec 
that  the  trust  funds  should  be  applied  for  the  educatio 
of  the  children.  It  is  no  argument  to  ask  what  in  ihi 
case  would  become  of  the  parents.  I  consider  that  the 
are  entitled  to  all  the  residue  of  the  fund  after  providin 
for  the  maintenance  of  the  children ;  and  I  also  conmdc 
that  I  am  fulfilling  the  intention  of  the  deed,  and  of  th 
parties  to  it,  by  directing  so  much  of  the  funds  as  th 
children  require  to  be  applied  for  their  benefit. 

The  present  Appellant  says  that  he  has  advanced  hi 
money  :  he  did  this,  however,  knowing  all  the  drcanD 
stances  of  the  case,  and  acting  as  it  would  appear  imde 
advice ;  and  I  cannot  but  suppose  that  there  must  b 
something  more  connected  with  the  transaction  than 
have  been  able  to  see,  for,  as  well  from  old  habit  as  pre 
sent  sentiment,  I  think  I  should  have  hesitated  long  hai 
I  had  to  advise  a  gentleman  to  lend  500/.  on  a  secnrit; 
circumstanced  as  this  was.     Mr.  Ohbard  may  have  len 

hii 
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his  money  from  motives  of  benevolence  and  kindness ; 
and  if  so,  I  am  sorry  that  he  has  been  in  any  way  dis- 
appointed. 

On  the  whole,  then,  I  am  of  opinion  that  the  order 
of  the  Vice-Chancellor  was  consistent  with  the  power 
of  the  Court,  and  that  there  was  no  need  to  postpone 
the  case  in  order  to  put  it  in  any  other  train  of 
decision;  that  neither  Mr.  Dalton  nor  Mr.  Obbard 
can  take  anything  until  after  the  maintenance  of  the 
children  has  been  provided  for ;  and  that  the  fund  is  so 
limited  that  the  whole  of  it  must  be  applied  to  that 
purpose.  The  present  appeal  will,  therefore,  be  dis- 
missed with  costs. 


276 


1862. 

In  re 
Dalton. 


£x parte  JAMES  WILLIAM  LOVEDAY. 
In  the  Matter  of  JAMES  WILLIAM  LOVEDAY. 


1861. 

Dee,  3 ;  and 

1852, 

Jan,  15. 


THIS  was  the  petition  of  Mr.  James  William  Love-   ,^«^°'«  P* 
*^  ,    ,  Lords  Jus- 

day,  for  a  supersedeas  of  a  commission  of  lunacy        ticis. 

which  had  issued  against  him,  and  the  delivery  up  of  his  After  the  find- 

property  and  papers  by  the  committee.  upon  a  tra- 

verse of  an 
The  commission  was  issued  on  the  petition  of  John  inquisition  of 

Loveday  and  his  wife,  the  brother-in-law  and  sister  of  the  the  alleged 

Petitioner.     The  inquisition  was  held  at  the  Shire  Hall,  l^^natic  was  of 

^  ,     a.sound  mmd, 

Olaucester,  before  Mr.  Winslow^  one  of  the  Masters  in  the  Ck)urt, 

Lunacy,  f^^^^ 

Lunacy,  has  no  authority  under  the  6  Oeo,  IV.  c,  53,  or  otherwise,  to  direct 
payment  out  of  the  property  of  the  alleged  lunatic,  of  any  costs  incurred  with  refer- 
ence to  the  commission,  although  the  verdict  upon  the  traverse  does  not  negative 
the  lunacy  at  the  time  of  the  original  inquisition. 

Nor  does  a  petition  of  the  alleged  lunatic  for  a  supersedeas  and  the  delivery  up 
of  his  papers  and  other  property  by  the  committee  and  the  petitioners  for  the 
Commission,  entitle  them  to  their  costs  as  part  of  the  terms  on  which  such  an 
order  should  be  made,  even  where  the  Court  has,  by  an  order  in  the  Lunacy  made 
before  the  verdict  on  the  traverse,  directed  the  costs  to  be  taxed. 
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1851.        Lunacy,  on  the  25th,  26th,  27th,  and  28th   days  of 

^g^'^^^^g      February^  and  the  Ist  day  of  March  1861,  and  the  jury 

LovsDAT.    thereupon  found  that  the  Petitioner  was  of  unsound  mind 

and  incompetent  to  manage  himself  and  his  aflOdrs,  and 

had  been  so  from  the  16th  of  November  1850. 

On  the  28th  of  May  1851,  an  order  was  made  on  the 
petition  of  the  present  Petitioner,  giving  leave  to  trar 
verse  the  inquisition.  The  traverse  came  on  to  be  tried 
on  the  14th  of  August  1851^  and  no  evidence  whatever 
being  given  of  the  lunacy,  the  following  finding  of  the 
jury  was,  by  consent,  indorsed  on  the  postea : — **  The 
jury  find  that  the  Defendant  is  now  of  sound  mind  and 
sufficient  for  the  government  of  himself,  and  his  manors, 
messuages,  lands,  tenements,  goods,  and  chattels."  But 
there  was  no  finding  as  to  the  state  of  the  Petitioner's 
mind  when  the  commission  issued,  or  at  any  previous 
period. 

The  petition  prayed  that  the  commission  and  all  pro- 
ceedings taken  thereunder  might  be  superseded;  and 
that  the  Respondents,  Mr.  Charles  JBaher  who  had 
been  appointed  committee,  and  John  Loveday^  mig^ht 
deliver  over  to  the  Petitioner  all  deeds,  documents, 
goods  and  chattels  of  every  description,  in  their  or  either 
of  their  possession  or  control,  and  belonging  to  the 
Petitioner. 

No  grant  of  the  lunatic's  property  had  passed  the 
great  seal ;  the  proceedings  for  that  purpose  not  having 
been  completed  before  the  verdict  upon  the  traverse. 
Before  this  period,  however,  an  order  had  been  made 
upon  the  petition  of  John  Loveday  and  his  wife,  direct- 
ing a  reference  to  the  Master  to  tax  their  costs,  chaif^ 
and  expenses,  properly  incurred  in  and  about  suing  out 
and   prosecuting  the   commission;    and    directing  an 

inquiry 
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iDqiiiiy  out  of  what  funds  or  property  belonging  to  the        1851. 
aUeged  lunatic,  such  costs,  charges  and  expenses  should      ^^ 
be  paid ;  and  that  when  the  Master  should  have  made  his     Lovsdat. 
report,  such  farther  order  should    be  made  as  should 
be  just. 

The  Respondents  offered  no  opposition  to  the  super- 
sedeaSy  but  claimed  the  costs,  the  consideration  of 
which  had  been  reserved  on  their  petition. 

Mr.  MoU  and  Mr.  T.  H.  Terrell^  in  support  of  the 
petition. 

The  Court  has  no  power  to  give  the  costs  asked 
\)y  the  Respondents,   having  in  this   jurisdiction  no 
anihority  to  dispose  of  the  property  of  a  sane  person. 
Tlie  supersedeas  is  a  matter  of  right,  and  no  terms  can 
be  imposed  as  a  condition  of  granting  it :    Ex  parte 
Ferne{a\  Sherwood  v.  Sanderson  (&).    These  cases,  it  is 
true,  occurred  before  the  6  Geo.  TV.  c.  53,  passed  ;  but 
that  statute  did  not  alter  the  law  as  regards  the  jurisdic- 
tion of  the  Court  after  a  finding  upon  traverse.     It  only 
^powered  the  Court  to  make  valid  orders  as  to  costs, 
notwithstanding  the  pendency  of  a  petition  to  traverse. 

7^  Solicitor- General  and  Mr.  Ampklett^  for  the 
Respondents. 

In  Ex  parte  Feme^  referred  to  by  the  other  side, 
wd  Loughborough  expressed  his  regret  at  the  want 
^f  jurisdiction  to  give  the  costs ;  and  it  was  to  remedy 
^  want  that  the  statute  of  6  Geo.  IV.  was  passed, 
^e  4th  section  of  that  Act  provides,  that  it  shall  be 
lawfal  "for  the  Lord  Chancellor,  Lord  Keeper,  or 
^rts  Commissioners,  or  other  the  person  or  persons 

entrusted, 

(«)  6  Tee.  832.  (b)  19  Ves,  280. 
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1851.  entrusted  as  aforesaid,  from  time  to  time,  after  th< 
^p*"^  return  of  any  such  inquisition  as  aforesaid,  and  notwith 
LovBDAT.  standing  any  petition  or  order  which  may  be  dependinj 
relating  to  a  traverse  of  such  inquisition,  to  make  suci 
orders  relative  to  the  custody  and  commitment  of  th< 
person  or  persons,  and  the  commitment,  managemen 
and  application  of  the  estates  and  effects  of  any  person  o: 
persons  who  shall  or  may  have  been  found  lunatic,  idiot 
or  of  unsound  mind,  by  any  such  inquisition  or  inquisition) 
as  he  or  they  shall  think  necessary  or  proper ;  and  al 
acts,  matters  and  things  which  shall  have  been  done  bi 
any  person  or  persons  appointed  committee  or  committee! 
of  the  persons  or  estates  of  such  persons  found  or  U 
be  found  lunatic,  idiot  or  of  unsound  mind  as  aforesaid 
or  by  any  other  person  or  persons,  shall  be,  and  an 
hereby  declared  to  be,  as  valid  and  effectual,  and  sucI 
committee,  or  other  persons  respectively,  their  heirs 
executors  and  administrators,  are  hereby  indemnified  ii 
respect  of  such  acts,  matters  and  things  from  an( 
against  all  actions,  suits  and  proceedings,  damages 
costs,  charges  and  expenses  to  be  brought,  commenced 
had  or  recovered  by  the  person  or  persons  so  foun( 
lunatic,  idiot,  or  of  unsound  mind,  his,  her  or  their  heirs 
executors  or  administrators,  or  any  other  person  o: 
persons  whomsoever,  as  fully  and  effectually,  as  if  sud 
inquisition  had  not  been  traversable,  but  no  further  o: 
otherwise/^  Now  these  are  terms  large  enough  t< 
enable  the  Court  to  dispose  of  the  costs  in  such  a  casi 
as  the  present.  For  even  if  the  narrowest  constructioi 
be  put  upon  the  Act,  and  it  should  be  held  to  be  con 
fined  to  proceedings  pending  the  trial  of  a  traverse 
still,  in  substance,  an  order  respecting  these  costs  wai 
made  pending  the  traverse ;  and  what  is  now  sought  ii 
the  mere  formal  sanction  of  the  Court  to  the  result  o 
the  proceedings  there  directed.  But  we  submit  thai 
the  section  is  perfectly  general,  and  cannot  be  restrictec 
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by  the  parenthesis,  '^notwithstanding  any  petition  or        1851. 
order  which  may  be  depending,  relating  to  a  traverse  of      ^T^Z^ 
such  inquisition.'"   Moreover,  the  verdict  on  the  traverse     Loviday. 
does  not  in  any  nuuiner  impeach  the  original  verdict, 
and  therefore  it  must  be  taken  that  at  the  time  when 
these  costs  were  incurred  the  Petitioner  was  a  lunatic, 
and  that  his  property  was  properly  subject  to  the  order 
respecting  costs  which  the  Court  then  made.     If  the 
order  had  been  for  payment  of  the  costs,  there  could 
have  been  no  doubt  as  to  the  application  of  the  Act  of 
the  6  Oeo.  IV.     Is  not  an  order  for  taxation,  which 
implies  the  propriety  of  payment,  the  same  thing!    At 
all  events,  the  Court  may  impose  terms  on  the  Peti- 
tioner.    While  he  was  a  lunatic,  his  papers  properly 
came  into  the  custody  of  his  committee.     Can  he  be 
allowed  to  recover  them  without  paying  the  charges 
^^rhich  have  been  properly  incurred  on  his  behalf!     His 
application  is  to  the  jurisdiction  in  Lunacy ;  if  there  is 
i^one,  he  can  have  no  relief.     Since  he  seeks  relief  in  this 
3  xirisdiction,  he  must  do  what  is  just  with  regard  to  it. 

[The  Lord  Justice  Knight  Bruce  inquired  what  fund 
"^here  was  under  the  control  of  the  Court,  there  having 
m  no  grant  of  the  estate ;  and  whether  the  6  Oeo. 
\  c.  63,  8.  4,  did  not  appear  to  contemplate  only  cases 
i.n  which  there  had  been  such  a  grant !] 

In  Ex  parte  Glover  (a),  where  a  commission  was 
superseded,  Lord  Eldon  said,  that  if  the  solicitor,  in 
suing  out  the  commission,  had  proceeded  for  the  benefit 
of  the  individual,  and  a  committee  had  been  regularly 
appointed,  his  Lordship  might  have  done  something  with 
respect  to  the  costs.  But  he  did  not  say  that  the  formal 
grant  of  the  custody  of  the  estate  was  required  to  give 
jurisdiction,  if  there  was  a  fund. 

Mr. 

(«)  1  Mer,  269. 
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1 852.  Mr.  Bolt,  in  reply. 

JS»  parte         Tq  impose  payment  of  the  costs  as  a  condition  for  the 

JjOVIDAT.  . 

delivery  up  of  the  papers  would  be  fruitless,  as  the  papers 
nnght  be  recovered  in  an  action  of  trover.  With  regard 
to  the  6  Geo,  IV,  c.  53,  if  the  Court  could  deal  with 
the  property  of  the  Petitioner,  it  might  with  his  person, 
for  the  terms  of  the  statute  apply  equally  to  both. 

Jan.  15.  I%e  Lord  Justice  Lord  Cranworth. 

This  is  the  petition  of  James  William  Laveday^  against 
whom  a  commission  of  lunacy  has  issued.  The  prayer  is, 
that  the  commission  and  the  proceedings  under  it  may  be 
superseded,  and  that  Charles  Baker  and  John  Loveday 
may  be  ordered  to  deliver  up  to  the  Petitioner  the  deeds, 
and  documents  and  property  of  the  Petitioner  in  their 
hands. 

The  facts  of  the  case  are  these : — ^A  commission  was 
issued  at  the  instance  of  John  Loveday  against  James 
William  Loveday,  Under  the  commission,  James  Wil- 
liam Loveday  was  found  to  be  a  lunatic,  and  those  who 
sued  out  the  commission  proceeded  to  obtain  the  ap- 
pointment of  a  committee.  The  Respondent,  Charles 
Bakery  was  appointed  committee,  but  no  grant  was  made 
to  him  of  the  property  of  the  alleged  lunatic.  The 
finding  of  the  jury  under  that  commission  was  tra- 
versed, and  on  the  trial  of  the  traverse  the  result  was  a 
finding,  not  perhaps  strictly  correct,  merely  that  James 
William  Loveday  was  not  a  lunatic  at  that  time ;  but 
that  he  was  at  that  time  of  sound  mind,  and  capable  of 
governing  himself  and  his  property,  leaving  unnoticed  the 
question  whether  he  was  of  unsound  mind  at  the  time  of 
the  issuing  of  the  commission  and  inquisition  there- 
under. The  present  petition  was  then  presented  by 
James  William  Loveday  ^  praying  a  supersedeas  of  the 
commission,  and  that  Charles  Baker^  who  was  to  have 

been 
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been  committee  under  the  commiission,  and  John  Love*  1852. 

cUjtj/-,  who,  with  his  wife^  sued  out  the  commission,  might  ^  parit 

be    ordered  to  deliver  up  all  papers,  documents  and  pro-  Loviday. 
peirfcj  in  their  possession  belonging  to  the  Petitioner. 

rrhe  superseding  of  the  commission  is  a  matter  of 

couxve,  and  the  only  question  which  we  wished  for  time 

trO  consider  is,  whether  there  is  jurisdiction  in  Lunacy,  in 

t*he  circumstances  of  this  case,  to  give  the  costs  of  suing 

out    that  commission.     Another  question  would  have 

l>eeii  as  to  the  propriety  of  giving  the  costs,  if  we  have 

jurisdiction  to  give  them  ;  and  we  took  the  opportunity 

of  speaking  upon  this  part  of  the  case  to  the  Lord 

C^liancellor,  from  whom  we  heard  that  he  was  satisfied 

the  parties  had  acted  bona  fide. 

XJnder  these  circumstances,  if  we  have  jurisdiction, 

^e  think  the  case  a  perfectly  fit  one  in  which  to  give  the 

^^^^^ts.    Therefore  the  only  remaining  question  is,  whe- 

^er  we  have  jurisdiction.    Now,  there  was  no  such 

jurisdiction  independently  of  the  recent  statute  of  6 

®«o.  IV,  c.  53.     That  was  decided  by  Lord  Lough- 

^^^^f"ongh  in  Ex  parte  Feme  (a),  in  which  case  the  form 

^f  the  traverse  was,  that  the  party  was  a  lunatic  at  the 

^me  of  the  marriage  and  at  the  time  of  taking  the 

•  ^^  

^quisition.     That  was  not  the  time  in  question.     The 
^iine  was  that  of  the  verdict  being  given,  but  the  verdict 
^^^  that  at  that  time  she  was  not  a  lunatic.     The  party 
liot  being  then  a  lunatic,  a  supersedeas  was  of  course. 
Then  came  the  question  of  costs.     The  then  Solicitor- 
general  and   Mr.  Fonblanque^   for  the  family  of  the 
^Toggs^  pressed  for  costs,   observing  that  they  had 
^tablished  a  lunacy  at  the  time.     That  appears  to  be 
&  stronger  case  than  the  present,  where  it  is  left  in 
^ubt  whether,  at  the  time  of  the  inquisition,  the  Peti- 
tioner 
(a)  5  Ves,  833. 
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1852.  tioner  was  a  lunatic;  the  verdict  found  being  simplyy 
^vT^^^  that  the  party  was  not  a  lunatic  at  the  time  of  the  finding 
LovsDAY.  upon  the  traverse.  In  that  case,  of  Ex  parte  Feme^a) 
the  Lord  Chancellor,  Lord  Loughborough^  wished  to 
give  the  costs ;  but  he  said,  "  Where  is  the  fund  to 
pay  the  costs  ?  Where  the  commission  is  superseded, 
there  can  be  no  fund.  There  is  a  step  to  be  taken, 
possession  to  be  taken  of  the  property.  The  traverse 
stops  that.  The  lands  and  goods  have  never  come  into 
the  hands  of  the  Crown.  The  traverse  is  dejure.  It  is 
no  favour.  The  parties  apply  by  petition,  stating  that 
they  are  dissatisfied  with  the  finding,  and  that  stops  the 
commission.  There  is  no  amovecu  manus  here.  If  I 
could  act  cum  imperio^  it  is  a  very  proper  case ;  and  the 
parties  have  entitled  themselves  to  all  the  costs  I  can 
give  them ;  but  I  have  no  jurisdiction.^  That  was  the 
opinion  of  Lord  Loughborough  ;  and  in  a  case  of  Sher- 
wood V.  Sanderson  {b),  the  principle  was  fully  recognised 
by  Lord  Eldon,  In  that  case  he  was  able  to  give  costs, 
not  simpliciter  by  virtue  of  the  jurisdiction  in  Lunacy, 
but  because  the  property  of  the  lunatic  consisted  in  part 
of  a  fund  in  Chancery,  over  which  he  had  jurisdiction. 
Lord  Eldon  thought  he  might  deal  with  that  fund  for  the 
purpose  of  giving  costs,  but  he  recognised  the  doctrine  of 
Lord  Loughborough  in  the  previous  case.  The  ground  of 
the  doctrine  is,  that  the  jurisdiction  is  confined  to  the 
administration  of  the  property  of  the  lunatic ;  and  if  there 
never  was  a  lunacy,  there  is  nothing  in  the  hands  of  those 
who  exercise  the  jurisdiction  to  administer. 

That  being  the  doctrine  previously  to  the  statute 
6  Geo,  IV.  c.  53,  the  question  is  how  far  it  is  al- 
tered by  that  statute  i  The  statute  is  intituled  *^  An 
Act  for  limiting  the  Time  within  which  Inquisitions  of 
Lunacy,  Idiotcy,  and  Non  Compos  Mentis,  may  be  tra- 
versed, 

(a)  6  Ves,  833.  (6)  19  Ves.  280. 
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vemfccidi  and  for  making  other  Regulations  in  the  Proceed-        1 852. 
ings  pending  a  Traverse."    Now,  if  the  enactments  of  the      ^^'^J^ 
stat^^ite  are  sufficiently  extensive  to  comprehend  a  case     Loveday. 
of  tAm  kind,  I  agree  that  it  is  immaterial  to  look  at  the 
title  ;  and  that  the  fact  that  the  title  only  refers  to  pro- 
ceedings pending  a  traverse,  would  not  affect  the  case. 
Let     us  see  then   whether   the  enactments  give  any 
jonsdiction  over  the    property  of  the  lunatic  or  the 
costs,  at  any  other  time  except  pending  the  traverse. 
If  not,  when  once  there  is  a  verdict  against  the  lunacy, 
the  law  would  stand  just  as  it  did  before  the  statute. 
The  4ih,  which  is   the   material   section  of  the  Act, 
enacts,  "  that  it  shall  be  lawful  for  the  Lord  Chancellor, 
Lord  Keeper,  or  Lords  Commissioners,  or  other  the 
person  or  persons  entrusted  as  aforesaid,  from  time  to 
time,  after  the  return  of  any  such  inquisition  as  aforesaid, 
and  notwithstanding  any  petition  or  order  which  may  be 
depending  relating  to  a  traverse  of  such  inquisition,  to 
niake  such  orders  relative  to  the  custody  and  commit- 
inent  of  the  person  or  persons,  and  the  commitment, 
Qumagement  and  application  of  the  estates  and  effects  of 
any  person  or  persons  who  shall  or  may  have  been  found 
lonatic,  idiot  or  of  unsound  mind,  by  any  such  inquisi- 
tion or  inquisitions,  as  he  or  they  shall  think  necessary 
or  proper."     Does  that  authorize  the  Lord  Chancellor, 
or  the  persons  acting  in  the  jurisdiction  of  Lunacy,  to 
^  with  the  property  of  the  alleged  lunatic  after  the 
trial  of  a  traverse  finding  him  not  a  lunatic  i 

We  have  come  to  the  conclusion  (it  being  necessary 
to  decide  this,  because  if  we  had  jurisdiction  and  could 
*ct,  then  we  should  be  inclined  to  give  costs)  that  we 
have  no  such  authority  given  to  us  by  the  statute, 
^re  are  two  main  grounds  on  which,  after  narrowly 
^^dering  the  words  of  the  statute,  we  think  that 
^^t  he  taken  to  be  the  result.     We  reject  the  words 

of 


\ 
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1862.  of  the  title  to  the  statute,  but  we  find  exactly  the  saou 
Ex  parte  ^^^^Z  "^  ^^^  words  of  the  4th  section.  The  wordi 
LoviDAT.  are,  ^^  it  shall  be  lawful  for  the  Lord  Chancellor,  &c.  fron 
time  to  time,  after  the  return  of  any  such  inquisition 
and  notwithstanding  any  petition  or  order  which  may  \h 
depending,  relating  to  a  traverse  of  such  inquisition,  t< 
make  such  orders  relative,"  and  so  on.  The  efl^t  is 
that  notwithstanding  any  petition  or  other  proceeding 
the  Court  may  proceed,  that  is,  you  need  not  wait,  ai 
before  the  statute  you  must  have  waited,  till  the 
absolute  establishment  of  the  lunacy  on  the  trial  of  the 
traverse ;  but  you  may,  in  the  mean  time,  deal  with  the 
property  on  the  foundation  of  the  inquisition  pending  the 
inquiry  as  to  the  lunacy.  These  considerations  go  £u 
to  show  that  the  power  given  by  the  statute  beyond 
what  existed  before,  was  meant  to  be  conferred  cmlji 
pending  the  trial  of  the  matter  upon  the  traverse.  But 
that  conclusion  is  made  abundantly  clear  when  we  see 
to  what  a  contrary  construction  must  necessarily  lead. 
It  must  lead  to  this,  that  this  jurisdiction  is  given  to 
deal  with  the  person  as  well  as  the  property  of  the 
alleged  lunatic.  The  enactment  enables  the  Court  ^^  to 
make  such  orders  relative  to  the  custody  and  commit- 
ment of  the  person  and  persons,  and  the  commitment, 
management  and  application  of  the  estate  and  eflbcts^ 
of  the  alleged  lunatic.  These  words  are  all  of  the  same 
sentence,  and  are  all  governed  by  the  words  **  it  shall  be 
lawful  to  make  such  orders.^  To  what  period  then  is  it 
that  that  jurisdiction  is  meant  to  extend !  Is  it  to  the 
period  up  to  the  time  of  the  verdict  against  the  lunacyj 
or  is  it  to  continue  beyond  that !  If  beyond,  it  must  be 
meant  that  the  Court  should  have  power  to  deal  with 
the  person  as  well  as  the  property ;  and  on  the  othei 
hand,  if  the  Court  is  not  enabled  to  deal  with  the  pei^ 
son,  neither  is  it  enabled  to  deal  with  the  property. 
The  whole  is  one  enactment,  and  the  whole  relates  to 

one 
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period.     This,  in  effect,  is  a  reducHo  ad  ahsuT'        1852. 

Ex  parte 

TThat  being  so,  it  is  unnecessary  to  point  to  the  other 

dm-fiBculties  which  have  been  suggested.    Then  arises  the 

point  which  has  been  suggested,  namely,   that 

inch  as  the  gentleman  who  was  intended  to  be  the 

c^oisunittee,  and  those  who  sued  out  the  commission, 

^ve  property  and  papers  in  their  possession  belonging 

the  alleged  lunatic ;  and  the  petition  asks  that  they 

ixiay  be  ordered  to  deliver  up  these,  whether,  although 

^^Pire  could  not  make  an  order  giving  the  costs,  we  might 

x^ot  make  the  delivery  up  of  the  property  and  docu- 

xnents  conditional  on  payment  of  the  costs.     We  have 

oonaidered  that,  and  we  are  of  opinion  that  we  are  not 

entitled  to  impose  any  such  terms.    The  delivery  up  of 

tJie  property  and  documents  by  the  Respondents,  now 

tliat  the  alleged  lunacy  has  been  successfully  traversed, 

is  a  matter  of  simple  justice.    The  Respondents  took 

into  their  possession  property  and  papers  belonging  to 

the  alleged  lunatic,  because  that  was  deemed  necessary 

A>r  his  protection  by  anticipation  as  it  were,  upon  the 

^asimiption  that  the  result  of  the  inquisition  would  be 

^^   establish  a  title  to  them  in  the  Respondents.     In 

^l^t  state  of  things  it  was  reasonable  that  they  should 

^^Id  them ;  but  where  upon  the  result  of  the  traverse 

^^  is  found  not  to  be  a  lunatic,  of  course  they  are  his 

^^'^Xi  property,  and  he  is  entitled  to  the  possession  of 

^-^^^m.     Indeed,  any  attempt  to  impose  such  terms  would 

^    nugatory,  and  would  leave  the  parties  open  to  an 

•ion  of  trover  or  other  action  at  the  instance  of  the 

» 

^titioner. 

rrhe' order  which  we  make  is  an  order  to  supersede 
^^^  commission,  and  that  the  Respondents  deliver  up 
^^^  papers  and  property  of   the  Petitioner  in  their 
ion. 

ToL.  I.  U  D.  M.  G. 
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1862. 


Jan,  16. 

Before  The 
Lords  Jus- 
tices. 

In  settling  a 
wife's  pro- 
perty under 
an  order  of 
the  Court 
giving  effect 
to  her  eouity 
to  a  settle- 


CARTER  V.  TAGGART. 

^HIS  was  an  appeal  from  a  decision  of  Vice-Chancel- 
lor Parker^  reported  in  6  De  Oex  ^  SmaU^  49, 
where  the  facta  are  fuUy  stated. 


The  Master  had  approved  of  a  settlement  out  of  a 

fund  in  Court,  to  which  a  married  woman  was  entitled 

under  a  will,  being  one-fifth  part  of  a  sum  of  60002.  Bank 

ment,  there  is  Stock.    She  and  her  husband  had  assiimed  the  fimd  to 

no  estabhehed 

rule  entitling    the  Appellant,  and  the  husband  had  become  insolvent. 

th'  ^  Mrtv  ^^  proportion  which  the  Master  considered  proper  to 
limited  in  the  be  settled  was  two-thirds,  and  the  trusts  of  the  settle- 
ure°on«8u"o"f  ™®°*^  ^  approved  of  by  him,  so  far  as  they  are  material 
the  marriage,  with  reference  to  the  question  raised  by  the  appeal,  wene 
dying  in  her  to  pay  the  income  to  the  wife  for  life  for  her  separate 
husband's       ug^  without  power  of  anticipation,  and,  after  her  decease, 

lifetime,  upon  \.       ,      .  i.    ,  .  ,  .       . 

such  trusts  as  upon  trusts  for  the  issue  of  the  mamage ;  and  m  the 

she  shall  ap-     gyg^t  of  there  beinir  no  issue  who  should  attain  a  vested   - 
point,  ana  " 

subject  there-  interest  under  the  trusts,  upon  such  trusts  as  the  wife-^ 

6xciuding"the  should  appoint,  and  for  want  of  appointment,  in  trust  for— 

husband  from  her  next  of  kin,  according  to  the  Statute  of  DistributioDs,  ^ 

in  ^he  settled  ^  '^  ^^^  ^^  ^^  without  having  been  married.     Tho^ 


portion  of  the  Vice-Chancellor  had  confirmed  the  Master's  findincr 

property.  ° 

far  as  regarded  the  above  trusts,  except  that  his  Honor^" 
thought  that  the  power  given  to  the  wife  in  default  of^ 
issue  of  the  marriage,  and  in  the  event  of  her  surviv— - 
ing  her  husband,  should  be  confined  to  an  appointoient-^ 
by  will. 


In  the  ab- 
sence of  spe- 
cial circum- 
stances, the 
limitation  in 
the  events 
above  men- 
tioned should 
be  to  the  hus- 
band ;  and  the  facts  of  his  having  assigned  his  interest,  and  having  become  inaolvwit^ 
and  of  tJbe  wife's  relations  being  in  humble  circumstances,  were  hdd  not  suffi— * 
cient  to  justify  a  departure  from  the  general  rule,  to  the  prejudice  of  a  porchutr' 
from  the  husband. 
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e  purchaser  appealed  against  this  decision.  1852« 

^  Carter 

nCr.  Swanston  and  Mr.  Eddis^  in  support  of  the  ap-  o. 

p^^  T  AGO  ART. 

According  to  the  terms  of  the  order  of  reference,  the 
''^^^sier  was  to  approve  of  a  settlement  for  the  benefit  of 
^«  wife  and  the  issue  of  the  marriage.  The  limita- 
^on  for  the  benefit  of  the  wife's  next  of  kin  does  not  fall 
^^thin  the  scope  of  this  reference.  Even  the  children 
^f"  a  marriage  have  no  claim  except  such  as  they  derive 
m  their  mother;  and  if  she  dies  before  a  settlement  is 
the  husband  takes  the  whole  fund  discharged  from 
equity  on  the  part  of  the  children :  Murray  v.  Lord 
-ESUbank  (a).  In  the  case  of  Like  v.  Beresford  (&), 
"^liich  was  a  case  of  clandestine  marriage  with  a  ward  of 
,  the  settlement  made  by  the  direction  of  the  Court 
ttled  the  fund  in  default  of  issue,  and  in  case  of  the 
of  the  wife  in  the  lifetime  of  her  husband,  upon 
trusts  as  she  should  appoint,  and,  subject  thereto, 
trust  for  the  husband.  There  is  no  suggestion  in  any 
the  cases  which  can  be  found  of  any  person  but  the 
and  the  issue  being  within  the  scope  of  the  wife^s 
nity  to  a  settlement. 

They  also  cited  Lloyd  v.   Williams  (c),  Packer  v. 
'tfndham  (rf),     Wbrrall    v.   Marlar  (e),    Sturgis    v. 
ampneys  (/),  Jacobs  v.  Amyatt  (g). 

Mr.  Wigram  and  Mr.  Toller^  for  the  wife. 

The  limitations  of  this  settlement  are  those  usually 

adopted, 

C«)  10  Fcff.  84,  aud  13  Ves.  1.  (e)  1  Cox,  153. 

(*)  3  Fef.  506.  (/)  6  Myl  ^  Cr.  97,  and  104. 

1«)  I  IbiU.  450.  (g)  1  Madd,  376,  note;  see 

C4  Pree.  m  CI.  412.  also  10  Bea.  324. 

U  2 
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adopted,  and  are  in  fact  entirely  in  accordance  with  the 
order  of  reference.  They  are  the  most  beneficial  to  the 
wife  that  can  be  devised.  In  making  a  settlement  upon 
a  wife,  the  Court  leaves  to  the  husband  a  portion  of  the 
fund,  on  the  terms  of  his  giving  up  the  settled  portion. 
The  practice  does  not  proceed  upon  the  principle  of  the 
husband  being  bound  in  equity  to  provide  for  his  wife 
and  children,  otherwise  it  would  not  be  competent  to  hei 
to  waive  her  children's  equity.  In  a  case  where  the  wife 
had  poor  relations,  a  power  to  appoint  the  trust  fund  tc 
their  benefit  might  be  beneficial  to  the  wife. 


l^ITie  Lord  Justice  Lord  Cran worth. — Do  you  wisli 
for  an  opportunity  of  adducing  evidence  with  regard  tc 
any  special  circumstances  in  the  casaf] 

As  the  fund  is  a  small  one,  it  may  perhaps  be  better 
before  incun*ing  that  expense,  to  state  to  the  Court  whal 
the  Respondents  would  be  able  to  show ;  it  would  be  this 
that  the  wife  has  a  brother  and  sister  in  humble  circum 
stances,  who  have  been  compelled  to  part  with  theii 
shares  under  the  will. 

They  cited  Wilkinson  v.  Charlesworth  (a),  Millet  ^ 
Row8e(b\  Bathurstv.  Murray  (c)y  Pearse  v.  CrutcB 
field  (d),  Burhett  v.  Hibhert{e). 

Mr.  Swanston,  in  reply,  was  stopped  by  the  Court. 


The  Lord  Justice  Knight  Bruce. 

We  are  of  opinion  that  there  is  not  nor  ought  to  t: 
any  established  rule,  giving  as  a  matter  of  course,  wolem 


(a)  1 5  Law  J..  Chanc,  388. 

(b)  7  Ves.  419. 

(c)  8  Ves.  74. 


((/)  ]  6  Ves.  48. 

(e)  3  Myl  4-  K.  227. 
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csa^mjae  be  shown  to  the  contrary,  such  a  power  to  the        1852. 

1%,  and  sach  a  contingent  interest  to  her  next  of  kin  Cartbr 
Are  here  contended  for.     Circumstances  may  exist  in  v. 

{particular  case  which  may  render  one  or  both  proper, 


r  do  we  suggest  that  it  is  not  within  the  power  of 
'the  Court  so  to  frame  a  settlement ;  but  we  think,  as  I 
Ixstve  said,  that  a  special  case  must  be  made  for  it.    We 
tliink  that,  assuming  the  facts  mentioned  by  Mr.  Wi- 
^raaij  and  no  more,  to  be  true,  they  are  not  sufficient 
for  the  purpose ;  and  it  is  therefore  our  opinion,  that, 
ui  the  circumstances  of  this  case,  whether  as  now  ap- 
pearing, or  as  varied  by  the  additional  facts  stated  by 
^At,  Wigram  there  ought,  with  reference  to  the  possi- 
l^ility  of  this  lady  dying  in  the  lifetime  of  her  husband, 
Hot  to  be  any  power  of  appointing  by  will,  otherwise,  of 
^^oiirse,  than  in  favour  of  her  children,  and  not  to  be  any 
provision  for  her  next  of  kin,  not  being  her  issue. 

The  Lord  Justice  Lord  Cranworth. 

I  am  of  the  same  opinion.    I  regret  that  the  terms  of 
^^e  settlement  should  have  to  be  discussed  in  each  par- 
ticular case,  and  that  there  can  be  no  general  rule  laid 
^OMm  ah  ante^  as  to  all  settlements ;  but  it  is  an  inconve- 
nience inherent  in  the  nature  of  things ;  such  a  rule  could 
productive  of  nothing  but  injustice  in  a  great  variety 
cases.     The  Court  must  make  such  a  settlement  as 
^^  tbinks  just  and  reasonable  in  the  circumstances  of  each 
F^^^icular  case.     If  there  are  no  special  circumstances  in 
*^e  case,  the  Court  provides  for  the  wife  for  life  out  of 
^*ie  fund,  and  afterwards  gives  it  to  the  issue,  if  any  ;  if 
^^Oe,  and  the  wife  survives,  to  her  absolutely.     If  there 
^^ould  be  no  issue,  and  the  husband  should  survive  the 
^^^^e,  then,  in  the  absence  of  special  circumstances,  there 
^^Bes  the  application  of  the  general  rule  resulting  from 
^*^^  legal  right  of  the  husband. 
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Dee  19.  HARBY   V.   THE   EAST    AND   WEST    : 

jJVal'M,  DOCKS     AND     BIRMINGHAM    JUN< 

RAILWAY  COMPANY. 

Before  T%t  fTIHIS  was  a  motion  on  the  part  of  the  Defenc 

Lord  Cktm-  M.       ,.    ,                                       j            j             j.v 

eeUor  Lord  diBcharge  or  vary  an  order  made  on  tli 

Troro.  jjp,^  1861,   by  the  Vice-Chancellor  Knight 

premises,  oc-  ^^^^r  the  following  circumstances. 

cupied  by 

them  as  a  ro* 

peiy,  agreed  The  Plaintiffii  were  the  lessees  and  occupiere 

to  withdraw  ^^  premises  which  were  used  by  them  as  a 

their  oppoei-  '^                                                      •' 

tion  to  a  bill  The  Defendants  proposed  to  construct  a  railwa 

for  a^nlSway  ^^"'^  intersect  the  ropery ;  and  pendmg  theur 

which  would  tion  to  Parliament,  and  in  order  to  get  rid  of  th 

ropery.    The  ^^^^  opposition,  they  entered  into  an  agrees 

agreement,  which  they  contracted  to  construct  the  railway 

among  other  ,           . , 

stipulations,  the  said  ropery,  **  so  that  when  finished  the 

theSa^*'  level  of  the  said  ropery  shaU  not  be  in  the  i 

should  be  so  degree  altered  at  any  portion  thereof,  nor  the 

as  that  when  ^^^^^  length  or  extent  of  the  said  ropery  in  ii 

finished  the  respect  diminished,  notwithstanding  that  the 

ropery  should  ^^  ^^^  ^^  railway,  lodged  in  Parliament,  she 

not  be  altered,  where  the  line  passes  through  the  said  ropei 

nor  the  sur-  ,                              r                       o                           r 

face  of  the  mtended  to  alter  the  level  thereof;   and  notwi 

the^lZst  re°  "^8  *l^t  *•*©  plan  of  the  said  line  shows  that  a 

spectdimish-  of  the  said  ropery  will  be  cut  through  and 

Sit  tSrStil.  •way.''    The  agreement  empowered  the  Com 

way  Com-  substitute  another  ropery  for  the  Plaintifib',  oi 

nanv  were 

bound  to  re-  the  Plaintiffii  8000/.  in  full  for  all  their  interec 

*^J?  ^®  lease  and  damage  to  their  ropery ;    but  these 

surface  so  °                          ^    "^ 

as  to  be  of  the  agreement  were  not  acted  on. 

available  for  -rv*. 

all  purposes 

to  which  it  might  have  been  applied  before  the  construction  of  the  rai 

not  for  the  purposes  of  a  ropery  only. 
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Dififerences  having  ariflen  between  the  Plaintifib  and       1851. 
Defendants  aB  to  the  character  of  the  bridge,  by     ''^j;;;;;^ 


of  which  the  ropery  was  proposed  to  be  crossed  v. 

the  railway,  the  Defendants  at  once  entered  into    ^^^^^  Wbst 
ion  of  the  Plaintift'  lands,  having  served  them  IndiaDocks 
th  a  notice  under  the  85th  section  of  the  Lands     Railway 


Consolidation  Act,  whereupon  the  Plaintiffs  filed  Company. 
t*l:&«ir  bill  and  obtained  an  injunction  ex  parte.  This 
subsequently  dissolved  by  consent,  the  Company 
trtaking  to  build  the  bridge  to  the  satisfaction  of 
engineer  approved  by  the  Plaintiflb.  The  Plain- 
'^iflb  and  Defendants,  however,  still  differing  as  to  the 
principle  on  which  the  bridge  was  to  be  built,  the  pre- 
sent question,  upon  the  construction  of  the  agreement, 
^^^as  submitted  to  the  Vice-Chancellor  Knight  Bruce^ 
^^^bo,  on  the  17th  June  1851,  decided  that,  accord- 
^2^9  to  the  true  interpretation  of  the  agreement,  the 
o^^niers  of  the  ropery  or  its  lessees  were  entitled  to  as 
strong,  and  solid  a  surface  as  the  undisturbed 
presented  in  its  original  state  before  the  railway 
contemplated.  The  Defendants  having  been  thus 
to  the  fulfilment  of  their  undertaking  with  the 
ive  expression  of  the  Vice-Chancellor's  opinion  upon 
L«  agreement,  the  Plaintifis,  on  the  26th  November 
^  ^51,  applied  to  the  Vice-Chancellor  Parker,  and 
^^^tained  an  order  for  a  sequestration  against  the  De- 
^^^dants  which  was  granted,  but  suspended  for  a  month 
^^"^^  enable  the  Defendants  to  appeal  to  the  Lord  Chan- 
^^^llor.  The  Defendants  now  appealed  from  both  orders. 
-I^lie  appeal  from  the  order  pronounced  by  the  Vice- 
V^lianceUor  Knight  Bruce  came  on  first  to  be  heard. 

Mr.  Moltj  Mr.  Daniel,  and  Mr.  Bazalgette  for  the 
'Appellants. 

They  submitted  that  the  case  fell  within  the  85th 

section 
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1852.       section  of  the  Lands  Clauses  Consolidation  Act,  the 
^'^;^      agreement  not  providing  for  the  amount  of  compensation, 
V.  and  that  the  notice  therefore  was  quite  in  conformity 

AND  West    ^^^  ^^®  agreement ;    that  the  Plaintifis,  being  mere 
IndiaDocks  lessees,  had  no  right  to  the  ground  beneath  the  surface ; 
Railway     ^^^^  i^   ^^^^^  petition  to  Parliament  their   opposition 
Company,     y^^  confined  to  the  destruction  of  their  ropery  alone, 
and  that  the  obvious  meaning  of  the  parties,  when  the 
Plainti&  consented  to  withdraw  their  opposition,  was 
that  the   Company  should  substitute  a  level  surface 
equally  available  for  the  purposes  of  a  ropery,  as 
theretofore  enjoyed  by  the  Plaintifls;   and  tiiat  thi 
Plaintifib  had  by  their  conduct  acquiesced  in  such 
construction  during  the  formation  of  the  raUway. 

Mr.   BeihelL,    Mr.  Malins,   Mr.  FolkU,  and    Mi 
Logie^  contra. 

They  contended  that  the  notice  under  the  85th  sec — 
tion  was  a  direct  violation  of  the  agreement ;  that 
far  from  having  acquiesced  in  the  Defendants'  constmi 
tion  of  the  agreement,  the  Plaintifis  had  filed  their  bil 
as  soon  as  they  had  any  reason  to  suspect  its  intended 
violation ;   and  that  the  result  of  construing  the  wor» 
'^  surface"  in  the  agreement  in  the  sense  attributed  to  v^         -^^ 
by  the  Defendants,  would  be  to  preclude  the  Plaintii 
from  converting  the  ground  to  building  purposes,  and  i' 
fact  to  make  it  compulsory  on  the  PlaintiflSs  and  theS 
successors  for  ever  after  to  keep  a  ropery  or  to  sacrific 
the  land  altogether. 

Mr.  Rolt^  in  reply. 

The  Lord  Chancellor. 

The  question  is  entirely  one  upon  the  construction 
the  agreement ;  that  agreement  appears  to  me  to  ha^ 
had  two  main  objects  in  view.     It  was  contended  on  th' 

par* 
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t  of  the  Appellants  that  the  agreement  had  but  one  1852. 

ect,  TO.  the  reatoration  of  the  surface  for  the  pur-  ^hX^^^ 

es  of  a  ropery.    The  first  object  undoubtedly  was  v. 

Testoration  of  the  surface  for  such  a  purpose  to  a  j^^j^  West 

en  level,  but  it  also  had  the  object  of  preventing  the  India  Docks 

ilway  Company  from  using  the  land  by  means  of  an  Railway 

m  catting ;  it  does  not  express  how  deep  below  the  Compaky. 
face  the  railway  was  to  be  made,  in  the  event  of  its 
.  being  carried  over  the  Plaintiff'  ropery. 

[  t  appears  that  the  land  was  not  originally  used  for  the 
rposes  of  a  ropery,  and  that  the  Plaintiffii  first  so  used 
but  there  is  nothing  to  show  that  the  future  applica- 
n  of  the  land  is  to  be  confined  to  that  of  a  ropery, 
further  appears  that  two  houses  have  been  built  by  the 
untiffis,  and  it  is  said  they  contemplate  building  other 
uses ;  without  however  attaching  any  weight  to  this 
cumstance,  yet,  in  considering  for  what  purpose  gene- 
ly  the  restoration  was  to  be  made,  am  I  warranted  in 
Iding,  or  is  there  any  more  reason  for  saying,  that  the 
tored  surface  was  intended  only  to  be  of  a  sufficient 
^ree  of  strength  to  support  a  Ught  carriage,  and  not 
leavy  one  or  a  house ;  in  short,  how  am  I  to  fix  the 
it  as  to  the  weight  which  the  restored  surface  is  to 
ii%  and  how  is  it  to  be  ascertained !  As  therefore  I 
I  see  nothing  in  the  agreement  to  qualify  its  plain 
aniug,  and  as  there  is  nothing  in  it  to  restrain  its 
oration  to  the  Plaintifib'  tenancy,  I  think  the  surface 
;ht  to  be  restored  so  as  to  be  available  for  all  the  pur- 
ees to  which  the  adjoining  surface  is  available ;  and 
my  opinion  it  would  not  be  a  just  construction  to 
Id  that  because  the  agreement  contains  a  stipulation 
*  the  restoration  of  the  level  for  the  purposes  of  the 
pery,  that  therefore  the  agreement  implies  that  it 
edl  be  restored  for  that  purpose  exclusively — yet  that 
the  Defendants'  construction.    In  the  case  of  a  mining 

lease, 
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1852.  lease,  where  the  leaoee  is  under  covenant  to  restore  the 

^57;;;;^  sur&ce  to  its  original  condition,  the  obviomi  meaning 

V.  of  such  a  covenant  is  that  the  ground  shall  be  restored 

AND  Wb8t  ^^^  ^  practical  purposes  and  uses  to  which  it  has  been 

IndiaDocks  previously  applied.     I  think  the  Vice-Chancellor'a  con- 

Railway  struction  was  the  correct  one,  and  that  this  appeal  must 

Company,  y^  dismissed  with  costs*. 

*  The  second  appeal  motion  was  not  proceeded  with,  and,  on 
payment  of  the  costs  of  the  motion,  a  month's  farther  time  for  the 
issuing  of  the  sequestration  was  granted. 


Jim.  23.  Ex  parte  STAPLES. 

In  the  Matter  of  BROWNE  and  of  the  OXFORD 
AND  BLETCHLEY  JUNCTION  AND  BUCK- 
INGHAMSHIRE RAILWAY  ACTS. 

Before  The  m  HIS  was  the  petition  of  the  tenant  for  Ufe  of  lands  in 

TICKS.  settlement,  which  had  been    purchased    by  the 

The  petition  aboYC-mentioned  Railway  Company  under  the  disability 

life  under  the  clauses  in  the  Lands  Clauses  Consolidation  Act  1845. 

LandsClauses  The  purchase-money  had  been  paid  into  the  Bank,  and 
Consolidauon  •  •  ^    i_ 

Act  1845^  for   invested  in  the  funds  according  to  the  provisions  of  the 

r^^*™°*  Act,  and  an  opportunity  having  been  found  for  rttnvesi- 

chase  of  land  ing  part  of  the  money  in  the  purchase  of  other  lands, 

ll^^ofwt-  ***®  present  Petitioner  had  presented  the  usual  petitioa 

tied  property  for  a  reference  to  the  Master  as  to  the  fitness  of  the 

Railway  Com*  proposed  reinvestment,  and  the  title  of  the  vendor, 
pany,  need  not 

on  an7i^rton       '^^  Master  had  made  his  report  approving  of  the  pro- 
entitled  in       posed  purchase,  whereupon  the  Petitioner  presented  the 

present  petition,  praying  that  the  Mastery's  report  might  be 
confirmed ;  and  that  so  much  of  the  fund  in  Court  as  would 
be  sufficient  to  raise  the  purchase-money  of  the  lands  pro- 
posed to  be  purchased  might  be  sold  out,  and  the  pro- 
ceeds 


remainder. 
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seeds  paid  to  the  vendor  on  his  executmg  a  conveyance       1862. 
f  the  land.    Upon  the  petition  coming  on  to  be  heard,      ^"^I^ 
lie  Yioe-Chancellor  Kinderslty  thought  that  the  parties     Staplss. 
ntitled  in  remainder  under  the  settlement  ought  to 
ave  been  served  with  the  petition,  and  upon  being  in- 
>niied  that  the  usual  course  had  been  not  to  require 
ervice  upon  any  of  the  persons  entitled  in  remainder, 
nd  that  the  introduction  of  a  different  practice  would 
greatly  increase  the  expenses  to  which  Railway  Compa- 
lies  were  subject,  his  Honor  desired  that  the  question 
night  be  submitted  to  this  Appellate  Court. 

Mr.  BetheU  and  Mr.  Speedy  for  the  Company. 

Since  the  commencement  of  railway  business  in  1832, 
t,  has  been  the  practice  to  make  orders  for  reinvestment 
^ihout  requiring  the  persons  interested  in  remainder  to 
le  served.  By  the  7th  section  of  the  Lands  Clauses 
Zlonsolidation  Act  1845,  a  tenant  for  life  is  enabled  to 
Miivey  without  the  concurrence  of  the  remainderman,  and 
yy  the  70th  section  a  tenant  for  life  may  petition  to  have 
Jtke  money  laid  out  in  the  purchase  of  other  lands,  and 
'JO  have  the  money  invested  in  government  or  real  se- 
curities in  the  mean  time.  The  Act  does  not  require  ser- 
nce  upon  any  person  entitled  in  remainder. 

\The  LoBD  Justice  Lord  Cranworth. — Your  conten- 
tion is,  that  the  Legislature  intended  to  make  the  ten- 
ant for  life  a  sort  of  protector  of  the  settlement.  I  ob- 
aerve  that  where  the  fund  is  less  than  200/.  the  71st  sec- 
lion  of  the  Act  provides  that  it  maybe  paid  to  two  tnis- 
"tees  to  be  nominated  by  the  tenant  for  life,  approved  of 
l>y  the  Company,  and  by  them  applied  in  the  purchase  of 
other  lands.  It  appears  that  in  that  case  the  trustees 
might  act  without  the  consent  of  the  cestuis  que  trustent 
under  the  settlement.] 

The  person  to  act  throughout  is  the  tenant  for  life,  he 

makes 
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1852.  makes  the  sale  to  the  Company  with  the  safeguards  pro- 
l^^^^'^^  vided  by  the  statute,  and  he  is  the  person  to  suggest  the 
Staples,  manner  in  which  the  purchase-money  is  to  be  dealt  with. 
The  Court  acts  upon  that  suggestion,  and  takes  upon 
itself  to  protect  the  interests  of  all  persons  interested  in 
the  inheritance.  That  has  been  the  course  hitherto  in- 
variably pursued.  The  effect  of  holding  that  it  has  not 
been  according  to  law  would  be  to  put  in  hazard  an  enor^ 
mous  amount  of  capital  paid  away  by  Railway  Companies 
upon  the  faith  of  the  practice  hitherto  invariably  adopted. 

[ThehoRD  Justice  Lord  Cranworth. — Great  diffi- 
culty might  occur  where  the  persons  entitled  in  remin- 
der are  under  disabilities.  It  would  appear  that  the  per- 
son entrusted  by  the  Legislature  with  the  power  of  sell- 
ing the  property  might  be  equally  well  entrusted  to  select 
a  proper  reinvestment,  especially  as  the  investment  is 
required  to  be  made  with  the  sanction  of  the  Master.] 

If  the  remaindermen  must  be  served,  why  must  not 
persons  having  charges  on  the  estate ;  for  example,  le- 
gatees! 

Mr.  Baggallay^  for  the  Petitioner,  said  that  the  Vice- 
chancellor  had  consulted  two  other  of  the  judges  upon 
the  subject,  and  that  they  had  concurred  in  his  Honoris 
conclusion. 

Hie  Lord  Justice  Knight  Bruce. 

Taking  analogy  and  practice  together,  I  think  it  in- 
expedient to  change  the  usage  hitherto  pursued. 

The  Lord  Justice  Lord  Cranworth. 

If  the  question  had  come  before  me  in  1832,  when  the 
first  statutes  were  passed,  I  rather  think  my  decision 
would  have  been  in  accordance  with  the  practice  hitherto 
adopted ;  but  when  it  appears  as  matter  of  fact  that  this 

practice 
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prsft^tioe  has  gone  on  for  twenty  years,  and  no  inconve- 
nic^zxce  has  been  shown  to  have  resulted  from  it,  I  am 
eer^mly  not  prepared  to  say  that  the  practice  should  be 
ch^kxiged. 
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1852. 

Ew  parte 
Staplbh. 


Ex  parte  The  EARL  OF  HARDWICKE.  Jan.  30. 

la    the  Matter  of  The  ROYSTON  AND  HITCHIN 
RAILWAY  COMPANY'S  ACT  1846. 

T^HIS  was  the  appeal  of  the  Royston  and  Hitchin     Before  The 
Railway  Company  from  an  order  made  upon  the       ticm."*" 
Petition  of  the  Earl  of  Hardwicke^  directing,  among  x  Railway 
other  things,  payment  of  interest  upon  money  agreed  to  Company 
^  paid  by  the  Appellants  for  the  purchase  of  land  of  notice  to  a 
which  the  Earl  of  Hardwicke  was  tenant  for  life.  ^I'^l^'"!  ^^® 

of  settled  es- 
tates that  they 

On  the  3rd  of  November  1846,  the  Royston  and  PSoi^of 

Bitchin  Railway  Company,  in  pursuance  of  the  provi-  t^e  estates 

sions  of  their  special  Act,  with  which  the  Lands  Clauses  ijue,  and 

Consolidation  afterwards 

made  an 

offer  for  the  fee-simple.    The  solicitor  of  the  tenant  for  life  accepted  the  offer, 

sUpulating  that  interest  at  5/.  per  cent,  should  be  paid  from  the  time  of  the 

^mpany  taking  possession,  and  proposing  that,  as  the  title  was  well  known, 

the  Company  should  be  satisfied  without  the  production  of  the  deeds.    To  this  the 

Company  objected,  and  proposed  to  pay  the  money  into  a  bankers'  in  the  names 

of  the  respective  solicitors  pending  the  investigation  of  the  title.    The  tenant  for 

I^^'b  solicitor  thereupon  suggested  that,  as  the  money  must  be  paid  into  Court, 

it  bad  better  be  so  at  once.    The  Company  thereupon  paid  the  money  into  Court 

^tbe  account  of  the  Railway  Act  only,  and  communicated  to  the  tenant  for  life's 

■olicitor  that  they  had  paid  the  money  into  Court  under  the  69th  section  of  the 

l^ds  Clauses  Consolidation  Act.    The  solicitor  for  the  tenant  for  life  thereupon 

Rminded  them  that  interest  at  5/.  per  cent,  would  continue  to  be  payable  till  the 

purcbaae  was  completed.    To  this  the  Company's  solicitor  retumea  no  answer, 

^d,  although  several  other  communications  passed  between  the  solicitors  respect- 

log  the  purchase,  the  Company's  solicitor  did  not,  till  a  year  afterwards,  express 

'I^T  objection  to  the  payment  of  interest.   The  money  remained  uninvested  during 

the  whole  of  that  period.    Held,  that  ihe  Company  had  acquiesced  in  the  vendor's 

view  of  the  case,  and  were  bound  to  pay  interest  up  to  the  investment. 


OP  Hard- 

WTCKB. 
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1852.  Consolidation  Act  1845  was  incorporated,  gave  notice 
^^^^'^^  to  the  Earl  of  Hardwicke  that  they  required  to  pnr- 
Thb  Earl  chase  and  take  for  the  purposes  and  under  the  pro- 
visions of  these  Acts,  certain  pieces  of  land  containing 
1 2  acres  and  33  perches,  being  part  of  certain  settled 
estates,  of  which  the  Earl  was  tenant  for  life ;  and 
after  some  communications  between  the  solicitors  for 
the  Company  and  the  Earl,  the  Company  offered  the 
sum  of  1700/.  for  the  purchase  of  the  fee  simple  of  the 
pieces  of  land. 

In  answer  to  this  offer,  one  of  the  Earl's  solicitors 
wrote  as  follows : — 

**  I  will,  on  his  Lordship's  behalf,  agree  to  your  offer 
of  I700Z.  for  the  12a.  Or.  33 p.,  and  the  damage  by 
the  severance ;  interest  at  5/.  per  cent,  to  be  paid  on 
the  1700Z.  from  the  time  when  the  Company  take  pos- 
session of  the  land,  the  bridge,  and  two  level  cross- 
ings across  the  rail,  being  made  according  to  your  letter 
of  the  24th  March^  and  the  abstract  to  be  considered 
as  verified  by  the  copies  of  the  deeds  in  my  possession, 
without  production  of  the  original  deeds,  which  are  in 
Lord  Hardwicke's  muniment  room  locked  up,  and  at 
present  inaccessible ;  a  stipulation  which  I  make  only 
to  save  trouble,  and  which  may  unhesitatingly  be  as- 
sented to  by  you,  as  Lord  Hardwicke  s  title  is  be- 
yond question,  the  same  having  already  been  seyeral 
times  investigated.  It  may  be  proper  for  me  to 
add  that  his  Lordship  is  only  tenant  for  life,  with 
mainder  to  his  eldest  son  in  tail  male,  with 
remainders  over;  consequently  the  money  will  have  to 
be  paid  into  Court :  but  I  assume  you  were  aware  that 
his  Lordship^s  estates  were  in  settlement.'*^ 

On  the  8th  May  1849,  one  of  the  Company's  solid- 
tors, 
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Ex  parte 

ARL 

OP  Hard« 

WICKK. 


ID  reply  to  the  above  letter,  wrote  to  the  Earl's  soli-       1852. 
cifcors  aa  follows :—  "  I  cannot  consent  to  consider  the  ab-      ^^ 
strxa^t  as  yerified  by  the  copies  of  the  deeds  now  in  your    Thb% 
po^isession ;  but  if  you  will  prepare  and  send  me  the  ab- 
8ir-;a^  of  title,  and  I  find,  on  reference  to  it,  that  the  money 
maajst  go  into  Court,  it  can  be  at  once  paid  in,  and  the 
Company  take  possession  of  the  land,  reserving  the  veri- 
fication of  the  title  to  a  future  opportunity.     I  assume, 
from  what  you  say,  that  his  Lordship'^s  eldest  son  is  a 


mioor.^ 


On  the  20th  of  June  1849,  one  of  the  Earl's  solicitors 

wrote  to  the  Company^s  solicitors  as  follows : — ^*  The 

Earl  of  Hardwicke's  title.     We  send  you  the  abstract, 

wliich  will  fully  show  you,  first,  that  the  present  Earl  is 

tenant  for  life  only;  and,  secondly,  that  his  son  is  a 

minor,  and  tenant  in  tail  male  in  reversion.^    After 

referring  to  the  mode  of  identifying  the  said  land,  the 

letter  proceeded  as  follows : — "As,  by  the  Lands  Clauses 

Consolidation  Act,  a  tenant  for  life  may  convey  the  fee 

nmple  as  against  all  parties  interested  in  the  property, 

we  have  not  done  more  than  allude  to  the  charges 

a&ecting  the  estate,  which  we  apprehend  is  all  which  is 

neceeaary." 

On  the  22nd  of  June  1849,  one  of  the  Company's 
solicitors  wrote  to  the  EarFs  solicitors  a  letter  which, 
After  proposing  that  the  conveyance  should  be  made 
by  certain  trustees  under  a  power  of  sale,  in  order 
^  avoid  the  necessity  of  a  payment  into  Court,  pro- 
ved as  follows : — "  I   therefore  propose,  until  the 
purchase  can  be  completed,  to  deposit  the  money  at 
^M!8.  Masterwan's  Bank,  in  the  joint  names  of  myself 
^  your  Mr.  Van  Sandau^  and  the  usual  agreement 
for  depont  shall  be  sent  in  the  course  of  to-morrow.** 


To 


k 


OF  Hard 

WICKB. 


300  CASES   IN   CHANCERY. 

1862.  To  this  proposal  one  of  the  EarFs  solicitors  replied, 

^^""•^^  objecting  to  the  sale  being  effected  by  the  trustees.  He 
Thb  Carl  afterwards  wrote  again,  suggesting  that  as  the  purchase- 
money  would  necessarily  have  to  be  paid  into  Court,  it 
was  better  that  the  money  should  at  once  be  paid  into 
the  Bank  of  England  in  the  name  of  the  Accountant- 
General  of  this  Court,  instead  of  being  paid  to  tlie  pro- 
posed bankers. 

On  the  30th  June  1849,  one  of  the  Company's  sohci- 
tors  replied  to  these  letters  as  follows : — '^  I  have  given 
full  consideration  to  your  observations  in  reference  to  the 
point  raised  upon  this  title ;  and  I  am  willing,  under  the 
circumstances,  to  take  the  conveyance  from  his  Lorddiip 
as  tenant  for  life.  I  have  therefore  bespoken  the  usual 
directions,  and  shall  immediately  proceed  to  pay  the 
money  into  Court." 

On  the  6th  July  1849,  the  Company  caused  the  pur- 
chase-money to  be  paid  into  the  Bank  of  England^  in  the 
name  of  the  Accountant-General,  to  the  credit  of  *^  Ex 
parte  the  Royston  and  Hitchin  Railway  Company,  In 
the  matter  of  the  Royston  and  Hitchin  Railway  Act 
1846;^'  and  on  the  same  day  communicated  the  fact  to 
the  EarPs  solicitors  in  the  following  letter : — 

*'  Royston  and  Hitchin  Railway  and  Earl  HarduAcke. 
— The  purchase  and  compensation  money,  1725/.,  has 
this  day  been  paid  into  Court  under  the  69th  section  of 
the  Lands  Clauses  Consolidation  Act,  and  herewith  I  send 
you  a  copy  of  the  Bank  receipt.**^ 


The  Company  took  possession  of  the  land,  and  on  the 
13th  July  1849,  one  of  the  EarFs  solicitors  wrote  to  the 
Company^s  solicitors,  as  follows : — 


(& 


We 
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SOI 


^  We  beg  to  remind  you  that  the  Company  will  have 
pay  Lord  Hardwicke  interest^  after  the  rate  of  5/.  per 
t.  on  the  compensation  money,  till  the  completion  of 
e  purchase ;  and  that  the  money  deposited  cannot  be 
Tested,  unless  by  consent  and  at  the  risk  of  the  Com- 
y,  consequently  every  delay  occasioned  by  the  scru- 
of  the  title  will  be  attended  with  considerable 
ts  to  the  Company,  and  every  requisition  which  can- 
t  be  met,  save  after  communication  with  Lord  Hard" 
mcke^  who  is  absent  firom  Englcmdj  will  occasion  consi- 
S^srable  delay.^ 


t,^  wizmg 


1852. 

Bx  parte 
The  Earl 
OF  Habd- 

WICKB. 


'*  As  Lord  Hardwicke  wiU  not  object  to  receive  5/.  per 

Mit.  interest  for  the  compensation  money,  we  perhaps 

uve  no  reason  for  hurrying  the  completion  of  the  pur- 

;  but  we  have  thought  it  only  proper  to  remind  you 

tlamt  interest  will  be  payable  and  required,  and  conse- 

<}uently  any  delay  in  the  approval  of  the  title  will  be  de- 

tnmental  to  the  Company/' 


No  answer  was  sent  to  this  letter.  On  the  26th  July 
the  Hespondent^s  solicitor  intimated  to  the  solicitors  of 
^he  Company  that  the  muniments  of  title  might  be  com- 
P'^i^ed  with  the  abstract,  and  requested  an  appointment 
^^^  tJuit  purpose;  and  in  answer  thereto  one  of  the 
^^Wcitors  of  the  Company  wrote  on  the  26th  of  July  as 


^*  Our  engagements  at  present  are  so  pressing  and 

^S^nt  that  it  is  impossible  I  can  yet  make  any  appoint- 

.    ^>^t  to  proceed  to  WimpoU  for  the  purpose  of  examin- 

S    these  title  deeds,  but  I  will  do  so  as  soon  as  pos- 


On  the  3rd  of  October  1849,  the  Company's  solicitors 
Vol.  I.  X  D.  M.  6.    made 
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1862.  made  an  appointment  for  the  examination  of  the  titk 

^^l^""^^  deeds,  which  so  far  as  they  were  in  the  EarFs  poe 

Turn  Earl  session  were  thereupon  produced  and  examined  by  am 

OF    ARD-  ^j  ^^  Company's  solicitors. 


WICKB. 


On  the  6th  November  foOowing  the  Eaii's  solicitoi 
urged  the  Company's  solicitors  to  bring  the  matter  to  i 
close ;  but  it  was  not  until  ^the  10th  January  1850,  thai 
the  Company's  solicitors  wrote  to  say  that  they  wen 
satisfied  with  the  title  of  the  Earl  as  tenant  for  life 
subject  to  certain  requisitions*  A  long^  correspondeooc 
then  ensued,  on  the  subject  of  these  requisitions ;  and 
on  the  17th  of  June  1850,  the  Company^s  solicitors  foi 
the  first  time  disputed  the  liability  of  the  Company  tc 
pay  interest,  which  they  did  by  a  letter  of  that  day  in 
the  following  terms  :— 

**  It  is  impossible  for  us  to  say  that  we  are  satisfied 
with  this  title  until  all  the  deeds  shall  have  been  pro- 
duced ;  but  the  purchase  and  compensation  money  has,  as 
you  are  aware,  been  paid  into  Court,  pursuant  to  the  Act 
of  Parliament,  from  which  time  the  Company  ceased  to 
be  liable  to  the  payment  of  interest.*^ 

Since  the  payment  into  Court,  the  purchase-money 
had  remained  in  the  Bank  unproductive. 

On  the  Ist  of  July  1850,  the  Company'^s  solidtors 
wrote  to  the  Earl's  solicitors  as  follows : — 

<*  If  you  will  present  the  usual  petition  for  the  in- 
vestment of  the  purchase-money  and  payment  of  divi- 
dends to  Lord  Hardwicke  as  tenant  for  life,  we  will  ap- 
pear and  consent  on  the  part  of  the  Company  to  the  in- 
vestment, on  the  understanding  that  the  petition  should 
stand  over  until  the  completion  of  the  purchase,  when 

you 
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joa  mike  to  the  Court  the  application  for  the  payment 
of  tlie  diyidends.  This  will  obviate  any  question  as  to 
the  expense  of  two  petitions.^ 

To  this  letter  one  of  the  solicitors  of  the  Earl  re- 
plied, ezpressng  his  ^ndllingness  to  petition  for  the  in- 
vestm^t  of  the  purchase-money,  so  that  it  might  become 
prodactire  in  the  interval  before  the  completion  of  the 
purehase,  but  without  prejudice  to  the  Earl's  claim  for 
interest  on  the  purchase-money  up  to  the  completion 
of  the  purchase,  and  without  prejudice  to  any  other  ques- 
tion between  the  Earl  and  the  Company. 


SOS 
1852. 

Em  parte 
The  Earl 
OP  Hard- 

WIOKB. 


A  petition  was  accordingly  presented  by  the  Earl, 
and  on  its  coming  on  to  be  heard,  the  question  as  to 
the  right  of  the  Petitioner  to  interest  was  discussed,  it 
bebg  agreed  that  the  question  should  be,  if  practicable, 
decided  upon  that  application. 

The  question  having  been  fully  argued  and  the  above 
iKtB  heing  established  by  affidavits,  it  was  ordered  that 
thesomin  Court,  amounting  to  1725/.,  should  be  invested 
^  32.  per  Cent.  Annuities,  and  the  dividends  paid  to  the 
Petitioner;  and  that  the  Company  should,  on  or  before  the 
2Wi  day  of  January  1852,  pay  to  the  Petitioner  interest 
on  the  sum  of  1725/.  in  the  petition  mentioned,  at  the 
nteof  5/.  per  cent,  per  annum,  from  the  6th  day  of  July 
1^  np  to  the  date  of  the  investment. 

Against  this  order  the  Company  appealed. 


^«  Bethell  and  Mr.  Wickens,  for  the  Company. 

"^Company  in  this  case  never  contracted  to  pay  in- 
**'^.  They  paid  the  money  into  Court  under  the  pro- 
^^^  of  the  69th  section  of  the  Lands  Clauses  Consoli- 

X  2  dation 
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1852. 

Ex  parte 
Thb  Earl 
OP  Hard- 
wicks. 
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datioD  Act,  which  provides  that  the  monieB  so  paid  in 
shaU  remain  deposited  in  Court  until  they  are  invested 
in  some  one  of  the  modes  specified  in  the  section,  and 
which  investment  can  only  be  made  upon  the  application 
of  the  person  who  would  have  been  entitled  to  the  rents 
and  profits  of  the  land.  The  Petitioner,  therefore,  was 
the  only  person  upon  whose  application  the  money  could 
have  been  invested ;  and  if  it  has  remained  unproductive, 
this  has  arisen  from  the  Petitioner  himself  having  omit- 
ted to  make  an  application,  and  does  not  entitle  him  to 
call  upon  the  Company  for  payment  of  interest.  The 
statement  in  the  letter  of  the  13th  otJttly,  that  interest 
would  be  payable,  was  altogether  erroneous ;  it  would  be 
most  unreasonable  that  a  Company  should  have  to  pay 
interest  until  a  tenant  for  life  shall  think  proper  to  pro- 
cure an  investment  for  the  money. 


[7%6  Lord  Juctiob  Lord  Cranworth. — After  payment 
into  Court,  what  jurisdiction  have  we  under  these  Acts 
to  direct  payment  of  interest  t] 

The  counsel  on  both  sides  agreed  that  no  objection 
should  be  taken  for  want  of  jurisdiction,  and  requested 
that  the  question  might  be  disposed  of  as  if  a  bill  had 
been  filed. 


Mr.  Bethell  and  Mr.  Wickefu^  in  continuaUon  of  their 
argument. 

In  Ex  parte  Cofield(a)^  Lord  Justice  Knight  Brwce 
held  that  where  purchase-money  had  been  paid  in  under 
the  69th  section,  the  tenant  for  life  might  petition  for 
payment  of  dividends,  although,  by  reason  of  an  objec- 
tion on  the  ground  of  the  existence  of  incumbrances,  no 

conveyance 

(a)  11  Jut.  107l. 
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convejance  had  been  executed  to  the  Company ;  and  a       1852. 
sinular   decision  was   made  by  Lord    Cranwortk.    in      ^T"^*^^ 

•'  ^  Ex  parte 

^ui    unreported  case  of  Ex  parte  Vicar  of  Feltham.    The  Earl 
The  money  must  be  considered  as  having  been  paid  in 
under  the  69th  section,  for  the  only  other  sections  re- 
l^^tiog  to  the  payment  of  money  into  Court  are  the  76th 
and  86th,  neither  of  which  is  applicable  to  the  present 


OF  Hard- 

WICKB. 


Idr.  RoU  and  Mr.  Bagthawe^  for  the  Petitioner. 

The  EarFs  acceptance  of  the  sum  offered  by  the 
Company,  stipulated  that  the  Company  should  pay  in- 
terest at  6/.  per  cent,  from  the  time  of  taking  posses- 
sion, a  stipulation  to  which  the  Company  did  not  object 
till  more  than  a  year  afterwards.     They  must  be  consi- 
dered to  have  entered,  therefore,  into  an  agreement  for 
pstjment  of  interest ;   and  when,  with  reference  to  the 
proposed  payment  to  Messrs.  Masterman^  pending  the 
iovestigation  of  the  title,  the  EarFs  solicitors  suggested 
tliat  the  money  had  better  be  paid  into  Court,  the  pro- 
posal was  of  course  one  for  merely  substituting  the 
Court  for   the  bankers,  and  not  otherwise  interfering 
with  the  agreement  between  them.     Nothing  was  said 
by  the  EarFs  solicitors  about  the  69th  section,  nor  could 
Lord  Hardwicke^  before  his  title  was  accepted,  have  pro- 
perly presented  the  usual  petition  for  investment  and 
Payment  of  the  interest  to  himself.    The  interest  is  not 
Payable  under  the  69th  section  until  the  title  of  the  ten- 
ttt  for  life  is  made  out.     The  payment  into  Court  must 
be  considered  as  having  been  subject  to  the  special  sti- 
poUtioii  between  the  parties  as  to  interest,  as  was  plainly 
stated  by  the  letter  of  the  13th  of  July.     The  Company 
^^  be  considered  to  have  adopted  this  view  of  the  mat- 
^>  never  having  objected  to  it  till  a  year  afterwards. 


Mr. 
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1852. 

Em  parte 
Thb  Earl 
OF  Habd- 

WICKB. 


Mr.  Wickmu^  in  reply. 

The  ftrgoments  for  the  Respondent  ma; 
two ;  first,  that,  upon  the  payment  into  court, 
ment  was  entered  into,  giving  it  a  different 
from  that  which  belongs  to  such  a  proceeding  in  genenl  ; 
and,  secondly,  that  the  letter  of  the  13th  of  July^  not 
having  been  replied  to,  constitutes  a  binding  agreement 
on  the  part  of  the  Company  to  pay  interest  aflter  the 
time  at  which  payment  otherwise  would  have  eeased. 
Both  of  these  arguments  proceed  on  fidlades,  for  the 
letter  of  the  8th  of  May  rejected  the  proposal  contained 
in  the  letter  to  which  it  was  an  answer.  With  regard 
to  the  other  argument,  it  is  undoubtedly  to  be  regretted 
that  the  Company  did  not  correct  the  mistake  in  the 
letter  of  the  13th  of  July ;  but  to  ascribe  to  this  omis- 
sion the  force  of  an  adoption  of  that  mistake  would  be 
to  give  a  greater  effect  than  has  ever  been  ^ven  to 
mere  silence. 


Hie  Lord  Justice  Lord  Cranwobth. 

I  confess  that  I  entertain  some  doubt  in  this  case,  whe- 
ther we  are  doing  quite  right  in  exercising  jurisdiction 
upon  the  matter  in  dispute  even  by  the  consent  of  the 
parties.  Conceding  that  point,  however,  I  think  the 
order  which  has  been  made  is  right  in  the  special  cir- 
cumstances of  the  case.  The  letter  of  the  13th  of  Jt^ 
1849,  which  was  written  just  after  the  investment,  and 
so  near  it  as  to  be  properly  regarded  as  interpreting  the 
intention  of  the  parties,  contains  this  passage  : — **  We 
have  thought  it  only  proper  to  remind  you  that  interest 
will  be  payable  and  required."*^  It  is  said  that  that  was 
an  erroneous  view  and  an  absurd  construction  to  pat 
upon  the  transaction;  but  as  the  vendor's  agents  had 
made  such  a  statement,  and  as  no  contradiction  was 
offered  by  the  Company,  and  as  their  solicitors  when  writ- 
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ig  a  fortnigfat  afterwards  only  stated  that  their  engage- 
ments were  so  pressing  that  they  could  not  make  an 
ipointment  to  examine  the  title  deeds,  it  was  not  un- 
i-^^aoonable  for  the  vendor  to  suppose  that  the  Company 
tti^dopted  his  view,  especially  when  negotiations  went  on 
{k>:v  twelve  numths  afterwards  without  any  remonstrance 
\>^ing  made.    If  the  Company  had  said  at  once  what 
tJiacy  said  a  year  afterwards,  that  they  did  not  agree  in 
tlic  vendor's  view  of  the  case  as  to  interest,  they  might 
tua^e  had  good  ground  for  their  present  argument.    As 
tliejr  did  not  do  so  we  think  they  rendered  themselves 
liable  to  pay  interest ;  and  as  the  parties  submit  to  the 
Jnriacliction  of  the  Court,  we  think  that  the  order  must 
be  that  they  should  pay  interest  accordingly. 


1852. 

Ex  parte 
The  Earl 
OP  Hard- 

WICKS. 
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Jan,  30. 

Before  The 
Lords  Jus- 

TICB8. 

An  illiterate 
person  who 
could  not 
write  signed 
an  instm- 
ment,  pur- 
porting to 
grant  all  his 

Property  to 
is  wife  as 
her  sole  and 
absolute  pro- 
perty, and 
shortly  after-    absolutely,  and  of  my  own  accord,  given  and  granted  the 

wards  died.      ^^^  without  any  manner  of  condition  to  the  aforesaid 


PRICE  V.  PRICE. 

ryf  the  8th  of  July  1849,  the  Plaintiff's  husband, 
being  seised  in  fee  of  a  cottage  and  garden,  signed 
a  document  in  the  following  terms : — 

"I  hereby  cerify(a)  that  I,  Oeorge  PrtcCj  coIHer,^ 
for  and  in  consideration  of  the  good  will  which  I  hav^ 
towards  my  wife,  hare  given  and  granted,  and  do  herebjT" 
give  and  grant  to  the  said  Esther  Price^  in  the  presenoe^ 
of  my  uncle,  Samuel  Pricey  of  the  same  place,  all  my 
land,  house  and  chattels.    And  I  declare  that  I  have 


On  a  suit  in- 
stituted by 
the  wife,  to 
have  the  hus- 
band's heir 
declared  a 
trustee  for 
her,  held, 
that  it  was  in- 
cumbent on 
the  Plaintiff 
to  show  that 
the  grantor 
understood 
the  nature  of 
the  instru- 
ment; andyas 
the  evidence 


Elizabeth  Price^  and  it  is  her  sole  and  absolute  property, 
henceforth  and  for  ever.'*' 

It  appeared  that  the  only  persons  present  when  this 
dociunent  was  signed  were  the  grantor,  his  wife,  his  un- 
cle, and  a  gentleman's  servant  who  prepared  the  docu- 
ment, attested  it,  and  read  it  over  to  the  grantor,  and 
was  the  only  person  present  who  could  write. 


The  grantor  died  shortly  afterwards,  and  his  wife 
iostituted  the  present  suit  to  have  it  declared  that  the 
S^hatthe^*    Defendant,  who  was  the  grantor's  heir-at-law,  was  a 

trustee  of  the  house  for  her,  and  might  be  ordered  to 
execute  a  conveyance.     The  case  was  heard  by  the 

Master 

(a)  Sic. 


mstrument 
had  been  read 
over  to  the 
grantor  by  an 
unprofession- 
al person  who 
had  prepared 
it,  and  as  to 

whose  capacity  to  explain  it  there  was  no  evidence,  except  such  as  rendered  such 
capacity  very  doubtful,  the  bill  was  dismissed. 
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-Itfasier  of  the  Rolls,  who  dismissed  the  bill.     The        1852. 
JPIaiDtiff  appealed  from  this  decision. 

Mr.  EddUj  for  the  AppeUant,  contended  that  al- 

'CJiougfa  a  husband  could  not,  at  law,  convey  to  his  wife, 

lie  might  constitute  himself  in  equity  a  trustee  for  her ; 

«aid  that  the  grantor  in  this  case  had  effectually,  though 

-anartificiany,  done  so.    He  proceeded  to  refer  to  JSUis  v. 

.JVimmo  (a),  and  Kekewich  v.  Manning  (b) ;  but  upon 

l3eing  requested  by  their  Lordships  to  satisfy  them  in 

-the  first  place  that  the  effect  of  the  instrument  was  fully 

explained  to  the  grantor,  he  contended  that,  as  the  heir- 

^kt-law  had  not  made  out  any  case  of  insufficiency  of 

information  on  the  part  of  the  grantor,  and  as  there 

-wms  no  reason  for  supposing  that  the  grantor  had  not 

ousted  voluntarily,  or  that  the  transaction  was  not  a  bond 

^^^ide  one,  the  Court  must  deal  with  it  according  to  its 

legal  import. 

Mr.  Sandyi,  for  the  Respondent,  was  not  called  upon. 

The  Lord  Justice  Knight  Bbuce. 

Some  questions  of  importance  have  been  argued  on 
^e  present  occasion,  which,  in  the  view  that  we  take 
^  the  case,  it  is  not  necessary  to  decide.  We  may 
^ussume,  for  the  purpose,  and  only  for  the  purpose,  of 
^he  present  argument,  that  the  general  law  of  the 
Court  is  such  as  it  has  been  argued  to  be  on  behalf  of 
the  Phdntiff. 

Still,  however,  it  is  necessary  that  when  a  contract  by 

way  of  gift,  of  so  important  a  kind  as  the  present,  between 

husband  and  wife,  is  sought  to  be  carried  into  execution 

by  means  of  the  interposition  of  this  Court  against  the 

husband 

(a)  LL  if  a,  temp.  8ug.  333.        (6)  1  De  G.,  Mac.  Sf  G.  176. 
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iMBbttid  or  his  estate,  the  Court  should  be  satisfied  that 
the  husband  well  understood  what  he  was  doing. 

The  effect  of  the  supposed  contract  is  this,  to  give  all 
that  the  husband  had  in  the  world  to  his  wife  for  her 
separate  use,  absolutely  and  immediately ;  so  as,  upon 
his  execution  of  the  instrument,  to  leave  it  to  her  will 
and  pleasure  whether  he  should  stay  a  day  longer  in  his 
house,  or  be  turned  upon  the  community  without  any 
resource  but  his  labour. 

Now  we  are  not  satisfied  that  the  effect  of  what  this 
man  was  doing,  was  sufficiently  expkined  to  him.  It 
was  probably  not  absolutely  necessary  that  a  professional 
man  should  be  present  to  give  validity  to  the  transac- 
tion ;  but  before  we  assist  in  carrying  it  into  execution, 
we  ought  to  be  satisfied  that  an  illiterate  person  such  as 
this  well  knew  what  he  was  about.  It  appears  that 
there  were  only  three  persons  present  besides  the  wife 
when  the  instrument  was  signed ;  viz.  the  husband  and 
his  uncle,  who  are  both  dead,  and  the  witness,  of  whom 
we  know  nothing,  except  that  he  was  a  gentleman^s  ser- 
vant in  the  country,  in  Olaucestershire.  It  seems  that 
he  wrote  the  document  and  read  it  over  to  the  grantor, 
and  that  neither  the  grantor  nor  his  uncle  could  write. 
The  witness  could  write  in  a  certain  way,  but  the  third 
word  in  the  document  is  misspelt.  We  are  not  satisfied 
that  the  witness  was  competent  to  explain  the  instru- 
ment to  the  husband,  or  that  the  husband  understood 
its  meaning  or  effect.  Without,  therefore,  giving  any 
opinion  upon  some  questions  that  have  been  raised,  we 
think  that  the  case  fails  for  want  of  proof. 
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1852. 


Matter  of  ELIZABETH  SPENCER,  deceased,      Jon-  3i. 
of  the  Trusts  of  the  WiU  of  ROBERT  RAINE, 
of  the  TRUSTEE  RELIEF  ACT  1849  (11 
fc    12  Fict.  0.  96). 

ffMJIS  was  a  petition  for  payment  out  of  Court  of  a     Before  T*e 
^       sum  of  money  paid  in  under  the  Trustee  Relief       ticks. 

/Vd*  The  personal 

estate  of  an 
intestate  con- 

Elizabeth  Spencer  was,  at  the  time  of  her  decease,  in  ■isted  of  a 
,-.      , ,    ^  ^         .  ,    ,  .  .  reversionary 

Mwrch  1845,  entitled  to  a  reversionary  mterest,  expectant  share  in  the 

on  her  mother^s  death,  in  one  fifth  share  in  the  leasehold  F^ceeds  of 

trust  pro- 

estAte,  fSEurming  stock,  and  effects  of  a  testator  named  perty,  which 
Mert  Raine,  who  died  in  1829,  having  by  his  will  ^^  unS^ 
bequeathed  his  tenant  right  in  his  farm  and  lands  at  and  situate 
Hlmsiharpe  in  Lincolnshire^  and  all  his  personal  estate,  jurisdiction 

to  two  trustees,  upon  trust  for  payment  of  the  income  9^  *°  Arch- 
A  I .      ,  .  deaconry 

to  his  widow  for  her  life,  and  after  her  death,  and  when  Court.    Ad- 

Ws  yoimeest  child  should  attain  twenty-one,  for  sale  and  ™i«^^tio» 
J^,  \     ^  .^         '  ^as  not  taken 

^Btribution  of  the  proceeds  among  the  testator's  five  out  to  her  till 
children,  of  whom  Elizabeth  Spencer  was  one.  ve«^on  had 

faUen  into 

At  the  time  of  the  death  of  Elizabeth  Spencer^  the  fhe tnfrtpro- 
^dow  was  living,  and  the  personal  estate  of  the  tes-  p^^y  ^*d 
t^  remained  unconverted,  and  locally  situate  within  the  intestate's 

th«  jurisdiction  of  the  Archdeaconry  Court  of  Leicester;  i}^^  ^?^ . 
,  •'  been  paid  m 

m  Elizabeth  Spencer  had  no  other  personal  estate,  to  the  Court 
ttcept  her  mterest  under  the  testator^s  wUl.  ulSThe"^ 

Trustees'  Re- 

The  testator  8  youngest  child  attained  twenty-one  in  tcrsof  admin- 

May  istration  were 
.  then  granted 

7  ue  Archdeaconry  Court.  Held,  that  they  were  sufficient  to  entitle  the  admi- 
^^<tritor  to  payment  of  the  share  out  of  Court,  and  that  a  prerogative  administra- 
^  *M  not  requisite. 
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1852.        May  1848,  whereupon,  the  widow  having  died,  the  trua- 

^^^p^"^^      tees  of  the  will  converted  the  testator  s  personal  estate 

Spbncbr.     into  money,  and  there  being,  at  that  time,  no  personal 

representative  of  Mrs.  Spencer^  they  paid  her  share  into 

the  Coiurt  of  Chancery  under  the  11  &  12  VicL  c.  96. 

Administration  to  Elizabeth  Spencer  was  then  granted 
to  the  Petitioner  out  of  the  Archdeaconry  Court ;  and  he 
sought,  by  his  petition,  payment  out  of  Court  of  her 
share,  under  Mr.  Raine'i  will ;  but  the  Vice-chancellor, 
Sir  Oearge  Turner,  thought  that  he  could  not  make  the 
order  for  payment  without  prerogative  letters  of  admi- 
nistration being  taken  out,  and  he  desired  that  the  case 
should  be  brought  before  the  Appellate  Court. 

Mr.  Bird,  in  support  of  the  petition. 

All  the  personal  estate  of  the  intestate  was,  at  the 
time  of  her  decease,  locally  situate  within  the  jurisdiction 
of  the  Peculiar.  The  change  in  its  situation  afterwards 
could  not  affect  the  question  of  the  forum,  to  which  the 
administration  of  her  property  belonged:  Ex  parte 
Knowles  (a),  Scarth  v.  Bishop  of  London  (ft),  WUliami 
on  Executors  (c).  He  also  referred  to  Druce  ▼.  Denir 
$on(d),  and  submitted  that  it  was  not  an  authority 
against  granting  the  prayer  of  the  petition. 

TTie  Lord  Jubticb  Kniqht  Brucb. — Would  it  have 
made  any  difference  if,  after  selling  the  testator^s  estate, 
his  executor  had  gone  with  the  proceeds  into  another 
diocese! 

The  Lord  Justice  Lord  Cranworth. — Or  suppose  the 
goods  wrongfuUy  removed  into  another  diocese. 

Mr. 

(a)  Ante,  p.  60.  (c)  Page  257,  4M  editum. 

(b)  1  Hogg.  636.  ((D  15  Sim.  356. 
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I^r.  Sird. — I  submit  that  the  situation  of  the  personal  1862. 

at  the  death  of  the  deceased  is  the  only  criterion  ^^T^^"^^ 

»y  "which  the  forum  to  grant  administration  of  the  per-  Spbncbr. 
estate  is  to  be  determined. 


The  Lord  Justice  Knight  Brucs. — In  early  times, 
before  either  the  Metropolitan  or  the  Ordinary  was  com- 
pellable to  distribute  the  goods  of  an  intestate,  to  which 
of  them  would  the  goods  in  such  a  case  as  this  have  be- 
longed! 

Mr.  JSird. — It  seems  dear  that  the  title  could  not 
have  been  affected  by  anything  that  occurred  after  the 
death  of  the  intestate. 

TTie  Lord  Justiob  Lord  Cranworth. 
You  have  our  authority  to  state  to  the  Vice-Chan- 
cellor that  we  have  given  the  subject  our  attention,  and 
that,  having  also  had  occasion  to  consider  a  similar 
^estion  in  the  late  case  of  Ex  parte  Knowles,  we  have 
^otne  to  the  conclusion  that  the  archidiaconal  letters 
^re  proper  at  the  time  of  the  death  of  Mrs.  Spencer^ 
^d  that,  being  so,  they  remain  proper  for  all  time,  not- 
withstanding any  subsequent  change  in  the  locality  of 
the  assets. 

The  Lord  Justice  Knight  Bruce. 

The  decision  in  Druce  v.  Denison  appears  to  have 
^n  this : — If  a  testator,  domiciled  in  London^  die 
P^Bsessed  of  stock  standing  at  the  Bank  in  his  name, 
^d  a  London  probate  is  taken  out,  that  will  do  in  the 
absence  of  proof  that  there  are  goods  also  of  the  de- 
ceased in  another  diocese,  inasmuch  as  stock,  so  far  as 
it  can  be  said  to  have  locality,  may  be  said  to  be  in 
the  diocese  of  London.     It  also  decided  what  perhaps 
scarcely  needed  a  decision,  that  it  is  not  to  be  inferred 

as 
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1852.       as  a  matter  of  course,  that  a  man  died  possessed  of 
In  re        goods  in  more  than  one  diocese.     I  believe  it  to  be 
Spbnosr.     settled  that  if  a  man  dies  in  Carlisle^  having  no  pro- 
perty but  3/.  per  Cents.,  a  Carlisle  probate  will  not  be 
correct* 

The  Lord  Jofirncs  Lord  Cranworth. 

Independently  of  the  course  of  practice,  it  might  have 
been  a  question  whether,  if  a  person  died,  for  example, 
in  the  diocese  of  Norwich^  having  no  goods  out  of  the 
diocese,  except  money  in  the  3/.  per  Cents.,  that  might 
not  be  considered  as  a  simple  contract  debt,  and  so  to 
follow  him.  But  it  has  been  long  settled  otherwise. 
If,  however,  after  the  death  of  a  person,  his  money 
was  invested,  that  circumstance  does  not,  we  think, 
render  a  prerogative  administration  necessary. 

The  title  of  the  Ordinary  is  complete  at  the  time  of 
the  death.  Suppose  that  a  stranger  afterwards  removes 
goods  of  the  deceased  into  a  diflPerent  diocese  from  thai 
in  which  he  died,  and  in  which  alone  at  the  time  of  his 
death  he  had  goods,  could  not  an  action  of  trover  be 
maintained  on  a  diocesan  probate  i  The  question  always 
is,  whether,  at  the  death  of  the  intestate,  there  are  bona 
notabilia  out  of  the  diocese.  On  principle  I  should  say 
that  if,  after  the  death,  part  of  the  assets  are  carried 
out  of  the  diocese,  and  brought  into  the  Bank  of  JEls^- 
landf  a  Court  of  law,  in  an  action  for  the  money,  would 
hold  the  diocesan  letters  sufficient. 
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1851. 


ZULUETA  V.  VINENT.  Nov.  3. 19. 

1852. 
JFeb,  12. 

nnHE  question  inyolved  in  the  present  appeal  motions     Before  The 
was,  whether  the  Plaintiffs,  who  were  merchants  in    ^^^^^  Chtm- 
London^  were  entitled  to  an  injunction  to  restrain  the      Thuro. 

Defendant,  Antonio  Vinent,  a  merchant  in  the  Island  In  a  case 

of   Cuboj  from  prosecuting  an  action  commenced  by  ^L^^  ^  re- 

him  against  the  Plaintiffs,  so  far  as  it  related  to  the  ™^^  certain 

recovery  of  the  proceeds  of  the  cargoes  of  two  vessels,  ments  to  £., 

called  the  Golconda  and  the  Goldsmidt^  consigned  by  *°*^  ^:  ?^ 

^  ^  o  J    agreed  to  ac- 

Vinent  to  the  Plainti&,  and  consisting  of  the  copper  ore  count  with  A. 
nuaed  from  a  certain  mine  called  the  San  Jose  Mine^  in  ceeds  ol'such 

the  same  island.  consign- 

ments: Held, 
that  it  was 

The  injunction  had  been  refused  by  the  late  Master  not  compe- 
of  the  Rolls  (Lord  Langdale)  after  the  answer  had  been  ^e  aftcr^ 
P^t  m  to  the  original  bill.     The  Plaintiff  then  amend-  wards  for  B. 
®^   his  bill,  and  thereupon,  before  the    Defendant  an-  paramount 
*^«red  the  amendments,  applied  again  for  an  injunc-  **^®  ^  ^^® 
^^ta  before  the  present  Master  of  the  Rolls,  who  refused  such  consign- 
^'^^  application  on  the  ground  that  he  was  absolutely  °^«°^' 
^H^iind  by  the  decision  of  Lord  Langdale,  except  so  far  as 
^^«  case  was  varied  by  the  amended  bill,  and  that  he  did 
'^^^t  consider  that  the  amendments  varied  the  case  made 
^3^  the  original  bill  sufficiently  to  entitle  the  Plaintiff  to 
^^^  injunction. 

The  pleadings  were  very  voluminous,  but  the  only  facts 

^^'^^^terial  for  the  purpose  of  the  present  report  were  the 

following.     In  and  previously  to  the  year  1846,  certain 

l^^rties  who  were  the  owners  of  the  San  Jose  Mine^ 

^xnployed  Enrique  Casamajor^  a  merchant  in  Cii&a,  as 

^^eir  refaccionista.      The  business  of  a  refaccionistOy 

^^ccor£ng  to  the  statement  in  the  amended  bill,  was  to 

advance 
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1851.       advance  such  sums  of  money  as  might  from  time  to  time 
xl^^^^^x     ^  required  for  the  working  of  the  mme,  or,  in  other 
f .  words,  to  raise  the  ore  at  his  own  expense,  and  then 

to  sell  and  dispose  of  the  ore  at  his  discretion;  and 
out  of  the  proceeds  thereof  to  retain  a  certain  commis- 
sion to  himself,  and  to  repay  himself  the  amount  with 
interest  thereon,  and  also  such  sums  of  money  as  he  may 
advance  to  the  owners  employing  him,  and  to  account 
for  the  surplus  proceeds  to  such  owner.  Bills  of  lading 
of  cargoes  of  the  ore  were  made  out  in  the  name  of 
Casamqjor,  and  he  consigned  the  cargoes  to  the  Plain- 
tifib  as  factors  or  agents  in  this  country,  to  diq>06e  of 
the  cargoes,  and  drew  bills  of  exchange  upon  them  in 
respect  of  the  proceeds  of  the  sale  of  those  cargoes. 

Upon  the  account  between  him  (Casamajor)  and  the 
Plaintifib  as  such  factors  or  agents,  a  large  balance  be- 
came due  to  the  Plaintiffit  from  the  mine,  or  from  Goio- 
tncgor  as  such  refaccumista.  Casamajor  became  bank- 
rupt in  March  1848,  a  large  balance  being  at  that  time 
due  to  the  Plaintiffii  in  respect  of  the  bills  drawn  by  him, 
which  they  had  paid,  and  of  supplies  sent  out  to  the 
mine.  Between  that  time  and  the  month  of  Augmt  in 
the  same  year,  the  mine  appeared  to  have  been  numaged 
by  the  owners  and  by  a  person  of  the  name  of  De  Toledo, 
On  the  6th  of  October  in  that  year,  the  Defendant  sent 
a  bill  of  lading  of  goods  shipped  on  board  the  Oolconda^ 
to  the  Plaintii&,  which  ship  arrived  and  delivered  the 
goods  to  the  Plaintiff  in  the  following  November  and 
December  ;  and  the  Defendant  also  on  the  3rd  January 
1849,  sent  to  the  Plaintifis  a  bill  of  lading  of  ores  raised 
from  the  mine,  and  which  had  been  shipped  on  board  the 
Goldsmidt^  which  vessel  arrived  in  the  following  month 
of  April,  when  the  goods  were  delivered  to  the  Plain- 
tiffs, who  subsequently  sold  the  cargo  and  received  the 
proceeds.    The  Defendant  having  commenced  an  action 

against 
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them  for  the  amount  of  the  proceeds  of  such  two        1851. 
and  for  the  balance  of  an  account  current,  the     zuldeta 


Pl^^mntiflEs  instituted  the  present  suit  to  restrain  him  v. 

rsroKKi  prosecuting  such  action  so  far  as  related  to  the 


px-ocseeds  of  such  cargoes. 

'MThe  PlaintiflEs  cbiimed  a  right  to  apply  the  proceeds  of 
^l>^   cargoes  in  satisfaction  of  the  balance  owing  to  them 
Cdsanugor  or  the  owners  of  the  mine,  on  the  follow- 
grounds : — They  stated  in  their  amended  bill  that, 
to  the  laws  in  force  in  the  Island  of  Cuhc^  the 
^^fiteciomsta  for  the  time  being  of  any  mine  or  share  of  a 
iKiiiie,  was  entitled  by  virtue  of  his  office  to  a  lien  on  the 
^i^Qe  or  a  share  of  the  mine  and  its  produce^  as  a  security 
for  the  money  which  he  might  advance  for  the  purpose  of 
^^orking  the  mine  or  otherwise  for  the  use  of  the  parties 
^^o   ^hom  he  acts  as  refaccionista ;  that  he  was  also  en- 
titled and  authorized  to  hypothecate  or  pledge  to  a  third 
P^i^Bon  the  mine  or  shares  of  the  mine  and  its  future  pro- 
duce as  a  security  for  any  money  which  such  third  party 
'^^Sfat  advance  to  him  in  Ins  character  of  refaccionista 
^^^  the  purpose  of  working  the  mine ;  that  the  mines  in 
^uha  were  generally  worked  by  foreign  capital,  which  was 
'^^^^st  commonly  advanced  by  English  houses ;  that  by 
y^^^ue  of  the  laws  of  Cuba^  and  by  the  custom  of  trade 
^^  tlie  island,  where  a  foreign  merchant  advanced  money 
^    ^ny  proprietor  or  refaccionista  of  any  mine,  for  the 
Purpose  of  enabling  him  to  work  the  mine,  such  foreign 
'^^r chant  acquired  by  such  advance  a  lien  upon  the  mine 
^*^^   its  future  proceeds,  to  the  extent  of  the  money 
^^  advanced,  in  the  same  manner  as  if  the  mine  and  its 
*^**^c*eeds  were  expressly  hypothecated  or  pledged  to  him 
y^    the  proprietor  or  refaccionista  thereof,  and  that  in 
^^t.  such  foreign  merchant  was  entitled  to  stand  in  the 
*^*^<ie  of  the  proprietor  or  refaccionista^  and  to  hold  the 
^^«  and  its  proceeds  in  pledge  until  the  amount  of 
Vol.  I.  Y  d.  m.  g.     his 


ViNENT. 
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1851.       his  advance  was  repaid  to  him  ;  that  the  Plaintifi  Ji 
2^^^^^^^      aH  their  dealings  with  Casamqjor  fully  relied  on  th< 
V,  aforesaid  law  of  Cuba  and  custom  of  foreign  trade^  an< 

that  in  accepting  and  paying  his  drafts  they  did  not  at  a] 
recognise  him  as  a  principal,  nor  look  to  his  personal  o 
individual  security.  And  the  Plaintiffit  charged  that  b 
advanced  as  refaccionista^  that  his  advances  as  refac 
cionista  to  the  owners  of  the  mine  were  for  the  most  fmt 
made  with  the  Plaintiffit^  money,  and  that  they  acquirei 
a  lien  upon  the  mine  and  its  produce  to  the  extent  o 
their  advances,  and  were  to  that  extent  entitled  to  stun 
in  the  place  of  Casamajor  as  the  first  creditor  and  in 
cumbrancer  upon  the  mine ;  and  that  long  before  th< 
cargoes  of  the  Golconda  and  the  GoUsmidt  were  plaoei 
at  Vtnenfs  disposal  he  was  aware  that  there  was  a  hrg 
balance  due  to  the  Plaintiffit  from  Casamqjor  as  refae 
cionista. 

Two  notices  of  motion  having  been  given  by  the  Plain 
tiflb,  the  one  for  an  injunction  to  stay  proceedings  a; 
law  until  answer  to  the  amended  bill,  the  other  that  tb 
injunction  if  obtained  might  be  extended  to  stay  trial 
and  the  injunction  having  been  refused  by  the  Master  o: 
the  Rolls,  the  motions  were  now  renewed  by  way  o 
appeal  before  the  Lord  Chancellor. 

Mr.  Roupett  and  Mr.  ShadwdU  in  support  of  thi 
appeal. 

Mr.  Lloyd  and  Mr.  Willcock^  contra. 
Mr.  Rouptlly  in  reply- 


1852.  ^^^  Lord  Chancellob  now  delivered  judgment,  aoc 

Fe5. 12.      after  going  through  the  facts  of  the  case  as  above  stated 
proceeded  as  follows : — 

Nnmerouj 


Vine NT 
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l^mneraiis  questions  were  raised  in  the  pleadings  and        1852. 
a.t^   -^Iie  bar  which  it  is  not  necessary  to  decide.     Thus  it     ^'^^    ^ 

•^  ZULUBTA 

m  xmjnnecessary  for  me  to  determine  whether  the  Plaintiflb  v. 

ar^   or  are  not  precluded  from  having  an  injunction  on 

tKe   case  made  by  the  amended  bill,  on  the  ground  that 

tHey  ought  to  have  inserted  the  matter  in  the  original 

bill  I  or  whether  Casamcgor  was  a  mere  agent  of  the 

mine  owners  or  was  a  principal ;  or  whether  the  rights 

of  a  rrfacdanuta^  and  of  a  foreign  merchant,  are  or  are 

not  such  as  the  amended  bill  states ;  or  whether  the 

Plaintiflb  did  or  did  not  acquire  such  a  lien  as  the  bill 

chskTges ;  or  whether  the  Company  called  the  San  Josi 

fining  Company  were  entitled  as  against  the  Plaintiflb 

to  transfer  the  cargoes  to  the  Defendant;  or  whether 

^e  mine  did  or  did  not  continue  to  be  subject  to  the  debts 

^f  the  former  owners ;  or  whether  the  Defendant,  as  a 

shareholder  in  and  as  president  of  the  Company  or  other- 

^^^se,  had  or  had  not  notice  of  those  debts ;  or  whether 

the   cargoes  in  question  were  procured  with  the  money 

supplied  by  the  PlaintiflEs,  or  with  the  money  supplied  by 

the  Defendant ;  or  whether  the  law  of  Spanish  mines  is 

^lu^t  pereons  who  furnish  the  means  of  working  a  mine 

'^^ve  precedence  over  prior  creditors.    It  appears  to  me 

that  the  merits  of  the  present  application  depend  upon 

^(^ounds  and  considerations  altogether  independent  of 

^he  numerous  and  complicated  questions  to  which  I 

^^^ve  referred ;  and  the  grounds  of  my  determination 

^^U   be  the  relation  between  the  Plaintiflb  and  De- 

^^^ant  in  respect  of  the  cargoes  in  question,  as  created 

y^  the  direct  correspondence  between  them,  and  the 

^^^^t^ract  which  results  from  that  correspondence. 

^he  transactions  between  the  Plaintiffii  and  the  De- 

^^^ant  commenced  in  the  beginning  of  1847  by  the  De- 

^^^ant's  consigning  to  the  Plaintifls  a  cargo  of  copper 

^^  oale  on  his  account ;  other  commercial  transaetiona 

Y2  of 
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1852.        of  the  same  character  took  place  between  them  of  the 
ZuLUBTA      "^^^^^'^^  of  principal  and  factor,  or  principal  and  agent 
V,  the  Defendant  drawing  upon  the  Plaintiff  in  respect  o: 

his  money  in  their  hands.  Incidentally  that  accoon 
connected  itself  with  the  San  Jose  mine.  Up  to  th 
year  1848,  the  consignments  of  proceeds  from  that  min< 
yielded  a  surplus,  after  satisfying  the  Plaintiffi'  claims 
and,  by  Casamqjor's  orders,  such  surplus  was  occasion 
ally  transferred  to  the  Defendant's  credit  in  his  privati 
account  with  the  Plaintifis.  Casamajor  failed  in  Morel 
1848;  after  which  it  became  uncertain  if  the  San  Jon 
mine  could  be  worked.  The  Plaintiff  had  charterec 
ships  to  fetch  the  expected  cargoes ;  and  they  appre 
hended  being  liable  to  dead  freight.  The  relation  be 
tween  these  parties,  as  well  in  reference  to  the  Defen 
dant'^s  other  transactions  with  the  Plaintifis  as  in  con 
nection  with  the  proceeds  of  the  cargoes  in  question 
is  to  be  ascertained  from  the  answer  of  the  Defen- 
dant and  from  the  correspondence. 

His  Lordship  here  referred  to  various  passages  in  the 
answer  and  to  the  correspondence  between  the  Defen- 
dant and  the  Plaintifis,  from  the  result  of  which  it  ap- 
peared that  the  bills  of  lading  of  the  cargoes  of  the  Ool- 
conda  and  Goldsmidt  had  been  remitted  to  the  Plaintiffi 
by  the  Defendant  as  shipper,  and  that  they  were  so  re- 
mitted to  the  Plaintifis  as  factors,  to  account  with  the 
Defendant  as  such  shipper.   His  Lordship  then  added : — 

The  question  which  arises  is,  was  the  Defendant 
induced  by  the  Plaintifis  to  make  advances  for  the 
purposes  of  the  mine,  in  order  that  he  might  obtain  the 
possession  and  control  of  the  ores,  with  the  view  that 
they  might  be  consigned  to  the  PlaintifiTs  upon  the  terms 
of  the  PlaintifiTs^  accounting  to  him  for  the  proceeds. 
If  the  Defendant  did  make  advances  upon  the  induce- 

xneai 
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oi^rk't  of  the  Plaintifisy  and  consigned  the  ores  to  the  1852. 

PlstintiflEs  so  obtained  upon  the  faith  of  the  Plaintiffs'  ZuluetI 

ounting  to  him,  can  the  Plaintiffs  dispute  the  Defen-  v. 
^B  title  to  the  proceeds  upon  the  ground  of  rights 


wlLich  might  have  existed  independently  of  that  corre- 
spondence I  The  Defendant  would  have  been  misled  if 
the  Plaintifis  were  at  liberty  to  set  up  such  rights; 
acid  by  the  Defendants  conduct  the  Plaintifis  have  es- 
caped paying  dead  freight,  and  got  the  profitable  em- 
ployment of  the  consignments. 

I  think  that  the  Defendant  made  the  advances  sworn 
to  in  the  answer  with  the  concurrence  of  the  Plaintifib, 
in  order  to  obtain  possession  of  the  ore,  upon  an  agree- 
ment between  the  Plainti&  and  Defendant  that  the 
^Uuntiflb  would  account  to  the  Defendant  for  the  pro- 
ceeds of  such  ores  as  the  Defendant  might  consign  to 
^e  Plainti£b;  that  the  cargoes  in  question  were  con- 
^'S^ed  and  received  by  the  Plaintifis  under  that  agree- 
'^^nt ;  and  that  it  is  not  open  to  the  Plaintifis  to  dispute 
^be  Defendant's  title  to  the  proceeds  of  such  cargoes. 

llis  Lordship,  after  refering  to  the  case  of  Dixon  v. 
'^f^mond  ip)^  and  observing  that  it  was  a  well  settled 
'"^e  of  law  that  an  agent  should  not  be  allowed  to  dis- 
pute the  title  of  his  principal,  concluded  by  saying,  that, 
**^cier  the  circumstances  before  mentioned,  it  was  unne- 
^^^B«ry  to  consider  the  numerous  other  points  made  on 
^^  part  of  the  Plaintiff,  as,  assuming  them  all  to  be 
^^ided  in    the  Plaintife*  favour,  such  decision  could 
^^^^  no  effect  to  impeach  the  Defendant's  right  under 
^^     express  agreement  with   reference  to  which    the 
were  consigned  to  the  Plaintiff. 

(a)  2B,if  A,  310. 


o 
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1852. 


Feb.  H.       In  the  Matter  of  JOHN  WILLIAM    BROWNE. 

one,  &c. 


£p  parte  FRANCES  TRAPPITT  JEFFERIES. 


Before  The    rilHIS  was  an  appeal  firom  a  decision  of  the  Master  of 
Lords  Jus-     J[_  * '^ 

Ticis.  the  Rolls,  dismissing  the  petition  of  the  Appellant 

To  constitute   for  the  taxation  of  a  bill  of  costs  after  payment, 
a  case  for  tax- 
ation of  costs 
after  payment 
on  the  ground 
of  undue 
pressure,  the 
pressure  must 
nave  been  of 
such  a  kind 
as  to  have 
rendered  it 


impossible  or 
difficult  to 


The  Appellant  had  been  appointed  receiver  in  a 
of  Jefferies  v.  Jefferies^  which  was  instituted  for  the 
administration  of  her  husband's  estate.  Her  sureties 
were  Augustus  Pulsford  Broume  and  Francis  Mead^ 
to  whom  she  gave  a  counter  security  by  assigning  to 
them,  by  an  indenture  of  the  2nd  June  I845|  her  life 
interest  in  the  dividends  of  a  sum  of  2000/.  stock,  and 


have  the  costs  her  right  of  dower  in  certain  freehold  estates  of  her  late 

husband,  upon  trusts  for  indemnifying  the  sureties  and 


payment  in 
the  ordinary 
course. 
An  unex- 
plained delay 
of  nine 
months  after 
payment  in 
the  presenta- 
tion of  a  pe- 

ation  on  such    ^^^  ^^^  dividends ;  and  the  latter,  in  compliance  with 
Krounds  held 
fatal  to  the 
application. 


paying  all  costs  which  they  should  be  put  to  in  respect 
of  their  having  become  sureties  for  her. 

Notice  of  the  counter  security  was  given  to  the  trus- 
tees of  the  fund,  the  life  interest  in  which  was  assigned.    . 
The  sureties  also  gave  notice  to  the  trustees  not  to  part  « 


this  request,  retained  the  dividends  in  their  hands. 


.0  support 
such  a  peti- 
tion, on  the 
{(round  of 
extravagant 


On  the   10th  May  1848,  the  sureties  presented  a^ 

petition  in  the  cause  of  Jefferies  v.  Jefferies^  prayings 

that  the  Appellant  might  be  discharged  from  being's 

and  improper   receiver,  and  that  the  Master  might  review  a  separate  ^ 
charges,  the  «* 

allegations  report  - 

directed  to 
that  point  must  be  specific,  and  must  be  such  as  to  amount  to  evidence  of  fraud. 
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port  which  he  had  made  on  the  Slst  January  1848,  1862. 

landing  a  balance  of  1795iL  13«.  id.  due  from  the  Appel-  ^^^y^^ 

lant  as  receiver.    This  petition  further  prayed  for  a  stop  Browne. 
order  against  the  transfer  of  any  part  of  the  trust  funds 

court  to  the  Appellant,  without  notice  to  the  sureties. 


On  this  petition  an  order  was  made  on  the  22nd 

^mJuly  1848,  enkrging  the  time  for  payment  of  a  balance 

^>f  1196/.  8«.  lld.y  which  the  Appellant  had  been  ordered 

Iby  a  former  order  to  pay  into  court,  till  three  weeks 

siflber  an  order  should  have  been  made  upon  the  hearing 

«f  the  cause  on  further  directions.     It  was  further 

ordered  that  the  Appellant  should  be  discharged  from 

leing  receiver,  and  that  no  part  of  the  trust  fund  should 

Ibe  transferred  to  her  without  notice  to  the  sureties,  and 

'that  the  rest  of  the  petition  should  stand  over  till  the 

Iiearing  of  the  cause  on  further  directions. 

On  the  6th  Jvne  1849,  the  cause  came  on  for  hearing 
^m  further  directions,  with  the  above  petition  of  the 
sureties,  and  a  petition  of  the  Appellant ;  and  it  was 
then  ordered  that  the  Master  should  review  his  report 
of  the  31st  January  1848,  and  should  ascertain  and 
state  what  was  due  from  the  receiver. 

On  the  8th  December  1849,  the  Master,  by  his 
r^x>rt  (which  was  confirmed),  found  that  180/.  \6s. 
were  due  to  the  Appellant  as  receiver  in  respect  of  the 
personal  estate;  and  255/.  14«.  bd.^  due  from  her  in 
respect  of  the  real  estate. 

On  the  20th  December  1 849,  an  order  was  made  on 
the  motion  of  the  Appellant,  discharging  her  from  being 
receiver;  and  on  the  24th  January  1850,  on  payment 
of  the  balance  of  74/.  \%s.  9d.  due  from  her,  into  court, 
the  recognizances  entered  into  by  her  and  her  sureties 
were  vacated. 

On 
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]852.  On  the  24th  December  1849,  a  copy  of  the  order 

^-"p^^^  discharging  the  receiver  was  served  on  the  sureties  and 
Browns,  on  the  trustees  of  the  deed  of  counter  security,  with  a 
request  that  the  trust  property  comprised  in  that  deed 
might  be  re-assigned  to  the  Appellant,  and  the  withheld 
dividends  paid  to  her.  The  sureties,  however,  declined 
complying  with  this  request  until  their  costSi  chaises, 
and  expenses  had  been  fully  paid. 

On  the  12th  January  1850,  a  bill  of  the  costs  of 
Mr.  John  William  Browne^  the  solicitor  of  the  sureties, 
amounting  to  84Z.  0«.  lOtf.,  was  delivered  by  his  town 
agents  Messrs.  Clarke,  Gray^  §p  Woodcock  to  the 
Appellant. 

On  the  3rd  June  1850,  an  order  was  made,  on  the 
hearing  of  the  cause  of  JeffeHes  v.  Jefferies,  on  further 
directions,  which,  amongst  other  things,  referred  it  to 
the  Taxing  Master  to  tax  the  sureties  their  costs  of 
the  petition  of  the   10th  May  1848,  and  consequent 
thereon,  and  of  their  then  application ;   and  it  was 
thereby  ordered  that  Mr.  Strange,  a  new  receiver,  who 
had  been  appointed  in  the  place  of  the  Appellant,  should 
pay  to  the  sureties,  in  respect  of  the  Appellant's  dower, 
one-third  of  the  surplus  rents  and  profits  of  the  real 
estate  accrued  from  the  6th  April  1848,  on  account 
of  their  costs  when  taxed  until  they  should  have  been 
paid,  and  what  the  Master  should  certify  to  be  the 
amount  of  their  costs  when  taxed,  without  prejudice  to 
the  question  by  whom  or  out  of  what  fund  such  costs 
were  ultimately  to  be  borne ;  and  after  such  last-men- 
tioned costs  had  been  paid,  it  was  ordered  that  the  new 
receiver  should  pay  one-third  of  the  rents  and  profits  of 
the  Appellant  for  her  life  in  respect  of  her  dower.     This 
order  had  not  yet  been  drawn  up. 

On 
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On  the  28th  June  1850,  Mr.  J.  W.  Braume's  agents  1862. 

delivered  to  the  Appellant  another  bill  of  costo  of  Mr.  J,  ^^-^^^^ 

1   Bnmme,  amounting  to  105/.  including  the  amount  Browne. 
^lie  former  bill  delivered  of  84/.  Os.  lOd. 


^n  the  12th  August  1850,  the  Appellant  gave  to  Mr. 
"•    7F.  Browne  s  London  agents  an  order  upon  the  trus- 
t,^^^iSk  of  the  fund  in  the  following  terms : — 


'*  17,  St.  Peter's  Square^  Hammersmith^ 

"12th^tt^ttf^  1850. 

Grentlemen, — In  compliance   with  the  request  of 

solicitor,  Mr.  Baimondi,  I  authorize  and  request 

Y^^XM.  out  of  my  dividends  in  your  hands,  to  pay  to  Messrs. 

1:6,  Oray^  ^  Woodcock  the  sum  of  105/.,  being  the 

of  their  costs  claimed  against  me  on  behalf  of 

Mead  ^  Browne. 

**  Yours,  &c. 

"  F.  T.  Jefferibs.'' 

In  compliance  with  this  order,  Mr.  BiggSf  one  of  the 

out  of  the  dividends  in  his  hands  belonging 

tlie  Appellant,  paid  by  cheque  105/.  to  Mr.  Browne's 

on  the  14th  August  1850,  in  satisfaction  of  their 

^^U  of  costs  of  that  amount. 

About  this  time,  but  whether  before  or  after  payment 
'^^^fcs  a  question  which  was  the  subject  of  conflicting  tes- 
^^inaony,  a  notice  was  served  on  Mr.  J    W.  Broume*s 
Agents,  which  was  as  follows : — 

**  Gentlemen, — In  consequence  of  my  having  been 

^ontpdled  to  pay  your  demands  for  costs,  amounting  to 

theaeveral  sums  of  28/.  Os.  Sd.  and  105/.  to  enable  me 

^perfect  the  deed  of  security  to  Mr.  William  Johnson^ 

^  to  save  me  from  the  legal  proceedings  which  the 

^i  WHUam  Johnson  has  threatened  to  institute  against 

me, 


\' 
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1 862.  me»  I  hereby  give  yon  notice  that,  notwithstanding  the 
^"^j^^^  payment  of  the  costs  in  question,  I  dispute  your  right  to 
BaowNK.  charge  the  same  against  me,  and  that  I  shall  as  soon  as 
possible  apply  to  the  Court  of  Chancery  on  the  aobject. 
Consequently  I  require  you  to  retain  the  said  sums  of 
28/.  Os.  Sd.  and  105/.  until  an  order  can  be  obtained  in 
respect  thereof,  such  payments  being  made  under  pro- 
test and  without  prejudice  to  my  rights. 

''  Dated  the  12th  August  1860. 

"  F.  T.  Jbffbbibs.'* 

On  the  7th  June  1861,  the  Appellant  presented  her 
present  petition  for  taxation  of  Mr.  J.  W.  Broum^M  bill. 

The  petition  and  the  affidavits  in  support  of  it  stated  the 
deHvery  of  the  bill  for  84/.  Os.  10c/.  in  January  1850,  and 
that  the  Petitioner  was  advised  not  to  pay  it,  as  well  on 
account  of  the  extravagant  and  unproper  charges  in  it, 
as  because  she  was  not  liable  to  pay  it.  They  further 
stated  that  on  the  4th  of  July  1860,  after  the  delivery  of 
the  bill  otJune  1860,  Mr.  Smithy  the  Appellant^s  solicitor, 
had  an  interview  with  one  of  Mr.  /.  W.  Browne^s  agents ;  ^  j 
and  that  in  this  interview  the  Appellant,  through  her  soli- 
citor, complained  of  the  improper  and  excessive  charges 
contained  in  this  bill,  and  gave  notice  that  it  was  her  in- 
tention to  have  the  bill  taxed  as  soon  as  possible,  and  f>jd 
that  she  insisted  upon  having  her  dividends  and  dower  re- 
leased from  the  trusts  of  the  deed  of  the  2nd  June  1846 : 
that  in  such  conversation,  Mr.  Smith  explained  that 
it  would  be  a  saving  of  time  and  expense  to  have  the  bill 
taxed  under  a  common  Rolls'  order,  inasmuch  as  the  ^»m:^s 
order  of  the  3rd  June  1860,  on  further  directicms,  when 
drawn  up  would  only  entitle  Mr.  7.  W.  Browne  to  have 
the  bill  taxed  as  between  party  and  party ;  whereas  his 
agents  insisted  that  he  was  entitled  to  be  paid  the  costs, 
charges,  and  expenses  which  the  sureties  had  incurred, 
thereby  involving  the  parties  in  the  unnecessary  ex- 
pense 


i 
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peose  oi  two  tazationB,  unlesB  the  mode  suggested  by  1852. 
Mr.  Smith  was  idopted ;  that  at  such  interview  Mr.  j^  ^^ 
BromH€$  agent  was  also  informed  of  a  judgment,  ^«4iich  Baowiia. 
tiie  Appellant  had  been  compelled  to  give  to  Mr.  Wilr 
Ham  JcAntmtt  being  that  menti<med  in  her  letter  dated 
the  12th  of  Aiigusit  and  on  which  she  would  be  exposed 
to  the  serious  consequences  of  execution,  unless  the  sure- 
ties released  her  dividends  and  dower  forthwith.  The  pe- 
tition and  affidavits  further  alleged  that  Mr.  Browne's 
agents  thereupon  consented  to  have  the  bill  taxed  under 
the  usual  Rolls'  order,  instead  of  that  of  the  3rd  June 
1850,  and  to  allow  the  costs  of  Mr.  Mainumdij  the  solici- 
tor of  the  trustees  of  the  fund,  to  be  taxed  under  the 
same  order,  if  practicable,  but  that,  on  the  following  daj, 
they  vnrote  a  letter,  retracting  their  assent  to  the  UU 
being  taxed  under  a  Rolls^  order,  unless  upon  the  terms 
of  Mr.  JBrowne  not  in  any  event  paying  the  costs  of 
taxation,  as  he  would  not  be  liable  to  pay  these  under 
the  order  in  the  cause.  The  petition  set  forth  a  corre- 
qiondence  between  the  solicitors  on  this  point,  in  which 
Mr.  Brownde  agents  declined,  unless  upon  the  proposed 
terms,  consulting  to  any  order  for  taxation,  except  that 
oontained  in  the  order  in  the  cause,  which  was  not  drawn 
up.  The  petition,  and  the  affidavits  in  support  of  it,  fur- 
ther stated  that,  on  the  6th  August  1850,  the  Appd- 
lant^s  solicitor  received  a  letter  from  the  solicitor  of  Wil- 
liam Johnson^  the  judgment  creditor,  threatening  to  take 
immediate  proceedings  to  compel  payment  of  his  judg- 
ment debt ;  and  that,  immediately  after  the  receipt  of 
this  letter,  the  Appellant's  solicitor  gave  notice  thereof 
to  Mr.  Brown/is  agents,  and  again  required  their  clients 
to  release  the  dividends  and  dower,  in  order  that  the 
proceedings  against  her  on  Mr.  JohnsoiCs  judgment 
might  be  prevented;  but  that  Mr.  Broumis  agents 
again  refused  to  comply  with  this  request,  unless  the 

costs 


k 
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1862.       costs  of  the  sureties  were  first  paid ;  and  that  the  Appel- 

"^"^p^^      lant,  as  the  only  means  of  saving  herself  from  being 

Browns,     taken  in  execution,  consented  to  the  payment  of  the 

105/.  out  of  the  dividends  then  in  the  hands  of  the 

trustees.    That,  on  the  20th  May   1851,  Mr.  &miik 

wrote  to  Mr.  J.  W.  Broumes  agents  as  follows . — 

"  Be  Mrs.  Jefferies. 
^^Dear  Sirs, — It  is  my  intention  to  tax  the  bill  of 
costs  of  the  sureties  under  the  usual  Rolls^  order,  which, 
on  the  4th  Jtdy  last,  you  agreed  to  my  doing ;  and,  to 
avoid  litigation,  I  have  advised  my  client  to  pay  the  costs 
of  taxation,  in  accordance  with  your  requirement  con- 
tained in  your  letter  of  the  following  day.  I  write 
without  prejudice." 

That  in  reply  to  this  letter,  Mr.  Browne* s  agents  wrote 
as  follows : — 

"  Be  Mrs.  Jefferies. 

''23rd  il%  1851. 

''  Dear  Sir, — We  cannot  consent  to  your  taxing 
the  bil}  of  costs  of  the  sureties  under  the  common 
Rolls^  order,  such  bill  having  been  paid,  and  no  protest 
made  before  payment.  When  we  said  in  July  last  that 
such  bill  might  be  taxed  under  the  usual  Rolls*  order, 
that  was  under  quite  a  different  state  of  circumstances 
from  the  present.  The  bill  had  not  then  been  paid,  and 
Mrs.  Jefferies  had  a  perfect  right  to  tax  it.  We  con- 
sented to  the  taxation  ;  but  she  never  availed  herself  of 
it,  and  paid  it  without  taxation.'^ 

The  petition  set  out  subsequent  correspondence  be- 
tween the  respective  solicitors,  and  it  prayed  taxation  in 
the  usual  way,  but  did  not  specify  any  items  of  excesBive 
or  improper  charge. 

In 
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In  opposition  to  the  petition,  Mr.  Browne  s  agent  by        1852. 
tnJ^  affidavit  expressly  denied  that  he  made  any  arrange-      ^^-^^'^^^ 
nt  or  came  to  any  understanding  with  Mr.  Smith  that     Browns. 
payment  of  the  bill  of  costs  of  105/.  should  not  pre- 
<3ice  or  affect  the  right  of  the  Appellant  to  tax  the  bill, 
<1  he  deposed  that  the  contrary  was  the  fact,  and  that 
any  such  stipulation  been  attempted  to  be  imposed 
him,  he  would  not  have  accepted  payment  of  the 
He  further  deposed  that  Mr.  Smith  did  not  serve 
with  the  notice  of  the  12th  August  1850  until  after 
3  bill  of  costs  had  been  paid. 

Xle  ako  deposed  that  Mr.  J.  W.  Browne  had  never 
eed  to  the  taxation  under  a  common  Rolls'  order,  ex- 
pt  upon  the  terms  above  mentioned. 

IVfr.  Roundell  Palmer  and  Mr.  Lovely  in  support  of 
s  appeal. 

In  the  case  of  Re  Elmelie  (a)  taxation  was  ordered 
payment,  although  the  pressure  arose  from  circum- 
ices  over  which  the  solicitor  had  no  control,  and  al- 
^l^ough  the  overcharges  complained  of  were  not  great  in 
^*^O.ount.    Lord  Langdale  there  said,  '*  Is  it  not  pressure 
•-^^  »iy,  under  such  circumstances,  '  If  you  do  not  pay  my 
^^U  of  costs  now,  the  whole  matter  shall  be  put  off? '' 
it  possible  to  avoid  the  inconvenience  which  must 
from  the    postponement,    in  any   other    manner 
"^^l^an  by  payment  of  the  bill !     I  think  not.     I  think, 
^erefore,  that  the  bill  was  paid  under  pressure."   In  re 
^VOdnson  (J)   one  of  your  Lordships  held  that  pres- 
sure, although  not  improper  on  the  part  of  the  solicitor, 
was  sufficient  ground  for  taxation  after  payment,  without 
1  reference  to  any  question    respecting  exorbitance    of 

\  cWge. 

i  \  [The 

I  («)  12  Beav,  538.  (6)  2  ColL  92. 
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1 852.  [  The  Lord  Justiob  Knight  Bbuob. — Was  the  preasore 

^"*Jj^^^      there  whoUy  coUateral  ^ 


Browns. 


It  was  occasioned  by  other  persons  than  the  solicitor 
whose  bill  was  taxed.  There  was,  in  the  present  case,  a 
protest  against  the  bills ;  and  the  evidence  shows  that 
both  parties  proceeded  throughout  under  the  impression 
that  the  bills  were  to  be  taxed  until  May  last,  when 
the  Respondent  first  disavowed  this  understanding.  Re 
ElmsUe  was  cited  to  the  Master  of  the  Rolls,  but  not  Re 
Wilkinson. 

[The  Lord  Justice  Knight  Bbuck. — Why  was  so  long 
a  time  allowed  to  elapse  from  the  payment  to  the  presenta- 
tion of  the  petition  fj 

The  understanding  that  the  bills  were  to  be  taxed,  and 
that  the  only  dispute  was  as  to  the  costs  of  taxation  as 
well  as  the  desire  to  avoid  expense,  and  the  correspond- 
ence and  negotiations  between  the  solicitors,  account 
sufficiently  for  this  interval.  As  to  the  pressure  having 
been  only  collateral,  it  is  to  be  remembered  that  the  word 
**  pressure  "  does  not  occur  in  the  Act ;  all  that  the  Act 
prescribes  is,  that  the  special  circumstances  of  the  ease 
should  require  the  bill  to  be  referred  for  taxation.  Direct 
pressure  is  only  a  ground  for  taxation  as  one  of  such  spe- 
cial circumstances. 

They  cited  Re  Tryon  (a),  and,  in  answer  to  a  quea- 
tion  from  Lord  Justice  Knight  Bruce,  said  that  the 
Appellant  was  willing  to  bring  into  court  a  sufficient  sum 
to  secure  payment  of  the  costs  of  taxation. 

Mr.  Birdy  for  the  Respondent. 
The  authorities  conclusively  establish  that  where  pres- 
sure 

(o)  7  Beav.  496. 
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k  relied  upon  as  a  ground  for  taxation  afler  pay-        1852. 

t,  it  must  be  shown  to  have  been  the  direct  pressure  ^^^^^ 

tiite  person  claiming  the  payment,  and  that  mere  col-  Bkowmb. 
pressure  is  not  sufficient. 


|]  J%e  LoBD  JusncB  Knioht  Bbucs. — If  the  question  is 
ply  whether  the  payment  is  made  of  the  client^s  free 
does  not  collateral  pressure  bear  upon  it  as  much  as 
pressure?] 


Even  if  there  is  direct  pressure,  the  petition  must 
out  some  specific  items  of  overcharge :  Re  Harrir 
(a).  Re  Thompson  (b). 


^The  Lord  JuemcB  ELnioht  Brucb  asked  if  it  was 
eant  to  be  contended  that,  where  an  attorney  had 
>l>tAined  payment  of  his  bill  by  a  threat,  for  instance, 
an  indictment,  taxation  could  not  be  obtained  without 
IM^ixiting  out  qjecific  overcharges.  His  Lordship  re- 
'^sarred  to  Ex  parte  Andrews  (c).] 

It  is  not  necessary  to  carry  the  proportion  so  far, 

^^t  the  general  rule  is  well  established.     Now,  in  thb 

Petition  there  is  no  allegation  of  any  overcharge  what- 

^ver,  except  such  as  may  be  implied  from  the  statement 

"t^Iiat  the  Petitioner  was  advised  not  to  pay  the  biU,  as 

^ell  on  account  of  the  extravagant  and  improper  charges 

^^  it»  as  because  she  was  not  liable  to  pay  it.    That,  how- 

^^^<er,  is  not  even  a  substantive  general  allegation  of 

^^ercharge. 

Mr.  R.  Palmer y  in  reply. 

The  Lord  JusncB  Lord  Cranworth. 

I  regret  that  I  am  obliged  to  come  to  the  conclusion 

that 
U)  10  Bean.  57.  (&)  8  Bern.  237. 

(ej  13  Lam  J.,  Ckanc,  222. 
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1852.  that  the  order  made  at  the  Rolk  is  right.  I  do  not 
^'-p'^^^  controvert  the  proposition  that  mere  pressure  may  give 
Brownb.  right  to  taxation  afiber  payment.  It  is  not  necessary 
to  discuss  that  question,  or  whether  lie  Wilkintan  was 
correctly  decided :  though  I  think  that  case  was  cor- 
rectly decided.  There  was  in  Ex  parte  WUkinson  pres- 
sure in  that  sense  in  which  alone  it  is  a  ground  for 
taxation  after  payment  of  a  bill,  namely,  pressure  of 
such  a  sort  that  it  was  impossible,  or  at  all  events  diffi- 
cult, for  the  client  to  have  the  bill  taxed  in  the  ordinary 
way.  There  was  no  such  pressure  here.  On  the  12th 
January  1850,  the  bill  of  costs  was  delivered  to  the 
extent  of  84/.  Os.  lOd.  The  rest  of  the  bill  amounted 
only  to  about  20/.  Between  January  1850  and  the  end 
of  June  following,  that  portion  of  the  bill  was  also  deli- 
vered. 

The  Appellant  having  thus  received  this  compound 
bill,  partly  delivered  in  December  and  partly  in  June, 
on  the  18th  of  August  pays  it,  as  it  is  said,  under 
protest.  There  is,  however,  a  great  deal  of  discrepancy 
of  testimony  as  to  the  time  at  which  the  protest  was 
made. 

I  think  the  pressure  which  is  shown  to  havo  here  taken 
place,  was  not  such  as  to  warrant  an  order  for  taxation, 
as  a  matter  of  course,  afterwards.  But  even  if  it  were, 
I  am  reluctant  to  listen  to  a  Petitioner  who,  lying-by 
from  August  1850  till  June  1851,  comes  then  for  the 
first  time  to  this  Court  for  taxation,  Mr.  Palmer  says 
that  the  delay  was  owing  to  a  desire  to  avoid  expense, 
and  to  the  subsequent  correspondence.  But  the  corre- 
spondence did  not  begin  till  the  20th  May  1851.  I 
think  the  Rolls'*  order  right ;  and  I  come  to  that  con- 
clusion, even  assuming  that  Mr.  Palmer  had  it  in  his 
power  to  show  extravagant  and  improper  charges  in  the 

bill. 
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biU«  And  further  I  think,  that  in  order  to  enable  liim  so  to        1 852. 
do,  9nj  chaigea  of  that  nature  on  which  it  was  intended  to      ^^pr^^ 
»Ijr  ought  to  have  been  very  specifically  stated,  and  must      Browns. 
appeared  to  be  such  as  to  amount  to  ^'  evidence  of 
id**  (a).    I  proceed  upon  the  ground  that  even  sup- 
impropriety  and   excess  in  the  charges,   still 
excuse  is  stated  to  justify  the  omission  on 
part  of  the  Appellant  to  apply  for  a  taxation  of  the 
bill  widiin  the  ordinary  time,  especially  as  no  applica- 
tion was  made  respecting  the  taxation  till  more  than 
a  year  after  the  payment. 

7^  LoBo  JuflTicB  Knight  Bruce. 


the  order  will  be  affirmed,  it  is  not  necessary  that 
^  ^^dmonld  enter  fully  into  the  grounds  of  the  doubt  and 
^-Sfi&culty  which  I  feel  upon  the  case — doubt  and  diffi- 

perh^pe  iU-founded. 


The  Act  says  (b)  that  payment  *^  shall  in  no  case 

I^"»L  «!>elude   the   Court   or  judge,   to    whom   application 

be  made,  from  referring  such  bill  for  taxation,  if 

special  circumstances  of  the  case  shall,  in  the  opi- 

of  such  Court  or  judge,  appear  to   require    the 

le,  upon,  such  terms  and  conditions,  and  subject  to 

^^^^^ch    directions,   as    to   such   Court  or  judge    shall 

right,    provided  the   application  for   such  refer- 

'^^ce  be  made  within    twelve    calendar    months  after 

V^^yment.**      Here   the  application   was    made   within 

^^ehre  months  after  payment,  although  not  speedily. 

%  question  therefore  is,  whether  the  special  circum- 

of  the  case  require  the  bill  to  be  referred  for 

*^^*ttition.     Now  I  am  clearly  of  opinion  that  it  would 

^^i  be  right  to  direct  taxation,  upon  the  application  of 

the 

{•)  Uwloek  V.  SrnUk,  2  My  ,8f      ^B,\  26. 
^'•5»;  Cooif  T.  Setree,  1  Ves.  {b)  6  «V  7  Vic.  c.  73,  5.  41. 

^^^'  I.  Z  D.  M.  (i. 
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1 852.  the  Petitioner,  without  the  deposit  of  a  sufficient  sum  to 
^^'p^^  pay  the  costs  of  the  taxation,  if  she  should  appear  liaUe 
Browns,  to  pay  them — a  deposit  which  she  is  willing  to  make. 
But,  so  subject,  I  am  not  satisfied  that  (the  payment  of 
this  money  having  been  made  under  pressure,  perhaps 
under  strong  pressure,  although  not  proceeding  from 
the  attorney  who  was  paid,  but  of  which  he  had  notice), 
all  the  circumstances  of  the  case  taken  together,  are 
not  sufficient  to  preserve  or  give  to  the  petitioner  a 
right  to  tax. 

The  view  which  I  have  taken  is  probably,  however,  er- 
roneous ;  and  I  own  that  I  cannot  feel  much  regret  that 
litigation  upon  so  small  a  matter  should  end  here. 

The  Lord  Justice  Lord  Cranworth. 

I  think  that,  as  there  is  some  degree  of  conflict  in  the 
authorities,  there  should  be  no  costs. 

Appeal  dismissed,  without  costs. 


•  < 
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1852. 


MILLER  V.  PRIDDON.  Feb.  16. 

FinmS  was  a  suit  instituted  by  cestuis  que  trustent  Before  Tie 

under  a  settlement  asainst  the  existinir  trustee,  the  Lords  Jus- 

TTepresentative  of  former  trustees,  and  against  purcha-  ^^  ^  ,^^. 


jrs  under  a  power  of  sale  contained  in  the  deed.    The  tlement,  lands 
ground  of  complaint  was  an  alleged  breach  of  trust  in  to  J.  and  B. 


appointment  of  new  trustees,  which,  it  was  alleged,  ^P®^^®'^ 

Lvalidated  the  sales.  power,  in  case 

they  or  either 

The  settlement  was  dated  the  30th  October  1813,  and  ^^y  trustee  or 

made  between  William  Priddon  the  elder,  of  the  trustees  to 

be  appomted 

part,  WilUam  Priddon  the  younger  and  Edward  under  the 
'riddon,  the  two  sons  of  WiUiam  Priddon  the  elder,  of  §i7^r\iSe 
e  second  part,  and  Jame»  Priddon  and  TTiomas  Story j  unwilling  to 
the  third  part.     By  it  certain  freehold  and  copyhold  settlor,  during 
^^p^tes  and  leaseholds  for  lives  were  assured  and  co-  hi*  lijj;*  "^d 
"^^nanted  to  be  surrendered  respectively  te  James  Pridr  cease,  for  the 


and  Thomas  Story,  their  heirs  and  assifi^ns,  upon  acungtnis- 
*  .  .        .  teesortrus- 

^**^ist  that  they,  or  the  survivor  of  them,  his  heirs  or  as-  tee  for  the 

Sn8»  should  stand  seised  thereof,  upon  trust  out  of  the  fo^the^^wS- 


nts,  issues,  and  profits,  to  raise  and  pay  an  annuity  of  tors  or  admi- 
»  t-  »  i-  J      .  J        nistrators  of 

^^^t.  j^jjy  gurviving 
tee  to  nominate  any  fit  person  or  persons  to  supply  the  place  of  the  trustees 
trustee  so  dying  or  becoming  unwilling  to  act.    A.  never  executed  the  deed, 
r  acted.    After  A.'s  death,  fi.,lbeing  desirous  of  retiring,  nominated  C.  to  be  a 
V  trustee,  and  conveyed  to  C.  all  the  trust  estate.    After  B's  death,  on  account 
doubts  as  to  the  valiaity  of  this  appointment,  the  executor  of  B,  executed  a  deed, 
^^inting  C  and  JD.  to  be  trustees  of  the  settlement  in  the  place  of  the  original 
lutees ;  and  by  the  same  deed,  C.  conveyed  the  property  to  the  use  of  himself 
id  D.    They  then  sold  the  trust  estate  under  a  power  of  sale  in  the  settlement, 
dd,  that  the  survivor  of  the  original  trustees  had  not  been  guilty  of  a  breach  of 
"i  *m  appointing  only  one  new  trustee,  and  that  the  two  new  trustees  were 
,^     1  appointed,  and  had  validly  exercised  the  power  of  sale  so  as  to  exonerate  the 
%^"^aicbMer8  from  responsibility. 

/Hm  bill  contained  an  allegation  that  the  new  trustee  firstly  appointed  was, 
^^^  the  sales  were  made,  the  sole  trustee  of  the  settlement.    Semole,  that  this 
~^^ption  would  no  have  precluded  the  Plaintiff  from  insisting  upon  the  invalidity 
^>  the  appointment  of  that  trustee,  if  the  appointment  had  been  invalid. 


rw     t\ 
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1852. 

MiLLBR 

Priddon. 


200/.  unto  William  Priddon  the  elder  and  his  assigns, 
during  his  life,  and  upon  further  trust  in  case  Mary,  the 
wife  of  William  Priddon  the  elder,  should  survive  him, 
to  pay  thereout  an  annuity  of  60/.  unto  Mary  Priddon 
or  her  assigns  during  her  life ;  and  upon  further  trust, 
to  pay  an  annuity  of  20/.  to  Alice  MilneTy  if  she  should 
survive  William  Priddon  the  elder,  for  her  life  for  her 
separate  use,  without  power  of  anticipation ;  and  subject 
to  the  payment  of  these  annuities,  upon  trust,  after  the 
decease  of  William  Priddon  the  elder,  to  raise  1000/. 
and  divide  the  same  between  or  among  all  the  chil- 
dren of  Alice  Milner^  as  and  when  they  should  respec- 
tively attain  their  ages  of  twenty-one,  or  be  married. 
And  subject,  and  without  prejudice  to  the  aforesaid 
trusts,  upon  trust  for  the  said  William  Priddon  the 
younger  and  Edward  Priddon^  in  equal  shares  as  te- 
nants in  common,  their  heirs  and  assigns  absolutely  foi 
ever.  And  the  settlement  gave  power  to  James 
don  and  Thomas  Story ^  or  the  survivor  of  them,  hi 
heirs  or  assigns,  at  the  request  of  William  Priddon  th( 
younger  and  Edward  Priddon  respectively,  their 
spective  heirs  and  assigns,  to  sell  any  part  of  the 
and  to  convey,  surrender,  and  assure  the  hereditamen 
so  to  be  sold  to  the  purchasers  discharged  from  the  trusts: 
and  the  receipts  of  James  Priddon  and  Thomas  Si 
or  the  survivor  of  them,  his  heirs,  executors,  administra-si 
tors,  or  assigns,  or  his  or  their  agents  or  agent,  were 
be  effectual  discharges.  And  it  was  provided  that,  i 
case  James  Priddon  and  Thomas  Story,  or  any  of  the: 
or  any  trustee  or  trustees  appointed  under  the  now-sta 
ing  provision  in  their  place,  or  the  place  of  any  of  th 
should  die  or  become  unwilling  or  unable  to  act  in 
trusts  before  the  trusts  should  be  fully  executed  and  peir 
formed,  then,  and  as  often  as  the  same  should  happen, 
should  be  lawful  for  William  Priddon  the  elder, 
his  life,  and  after  his  decease,  for  the  acting  trustees 

trust 


3r 


it 
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t^x-ustee  for  the  time  being,  under  the  settlement,  or  for        1852. 
executors  or  administrators  of  any  surviving  trustee,      miller 
nominate  any  fit  person  or  persons  to  supply  the  place  v, 

places  of  the  trustee  or  trustees  respectively  so  dying  «iddon. 
"  becoming  unwilling  to  act  as  aforesaid ;  and  that,  im- 
ediately  after  every  such  appointment,  the  trust  es- 
and  premises,  stocks  or  funds,  should  be  respec- 
tively conveyed,  surrendered,  and  assured,  assigned,  or 
't^ransferred,  so  and  in  such  manner  that  the  same  might 
in  such  newtrustee  or  trusteesjointlywith  the  surviv- 
or continuing  trustee,  or  in  such  new  trustee  or  trus- 
solely,  as  the  case  might  require,  subject  to  the  trusts 
i^oresaid,  and  such  new  trustee  or  trustees  should  have 
and  exercise  all  the  powers  and  authorities  whatsoever 
thereinbefore  contained,  in  the  same  manner  to  all  in- 
tents and  purposes  as  if  he  or  they  had  been  appointed 
a  trustee  or  trustees  by  the  settlement. 

TAanuu  Story  died  in  the  year  1808,  without  ever 
having  acted  in  the  trusts  of  the  settlement,  or  incurred 
any  responsibility  in  respect  thereof,  leaving  James 
Priddon,  his  co-trustee,  him  surviving. 

By  deeds  of  the  3rd  and  4th  of  November  1820,  the 
i^oiety  of  Edward  Priddon  in  the  settled  estates  was  in 
consideration  of  3000/.  absolutely  conveyed  and  assured 
to  WilUam  PHddon  the  younger,  his  heirs  and  assigns. 

« 

William  Priddon  the  elder  and  Mary  his  wife  had 
both  died. 

Alke  Milnery  after  the  death  of  William  Priddon  the 
*Uer,  applied  to  James  Priddon  for  payment  of  her  an- 
nuity of  20/.,  when  she  was  referred  by  him  to  William 
ffiddon  the  younger  for  payment  thereof ;   but  William 
friddon  the  younger  neglected  (as  the  bill  alleged)  to 

pay 
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pay  the  annuity,  whereupon  Alice  MUner  again  applied 
for  payment  to  James  Priddon^  who  (as  the  bill  al- 
leged) capriciously  declared  that  he  would  not  act  an] 
longer  in  the  trusts  of  the  said  settlement,  and  that  hi 
would  get  rid  of  the  said  trusts,  and  for  this  purpoec 
he  applied  to  the  Defendant  Robert  Cooke^  who  conr 
sented  to  assume  such  trusteeship.  In  order  to  cart] 
into  effect  this  arrangement  indentures  of  lease  and  re 
lease,  dated  respectively  the  30th  and  81st  JOecemba 
1831,  were  executed. 


The  release  recited  that  William  Priddon  the  ddei 
had  never  surrendered  the  copyhold  premises  comprised 
in  the  settlement  to  James  Priddon  and  Thomas  Story t 
or  either  of  them,  or  to  any  other  person ;  but  thai 
the  same,  on  the  death  of  William  Priddon  the  elder, 
descended  to  and  became  vested  in  William  Priddon 
the  younger,  as  his  eldest  son  and  customary  heir.  It 
also  recited,  that,  by  the  deaths  of  Mary  Priddon 
and  William  Priddon  the  elder,  the  trusts  of  the  said 
indenture  of  settlement  had  ceased,  save  and  except  as 
to  the  annuity  of  20/.  a  year  payable  to  Alice  MUner  tea 
her  life,  and  also  save  and  except  as  to  the  raising  and 
paying  of  the  sum  of  1000/.  to  her  children.  It  furthei 
recited  that  James  Priddon^  the  surviving  trustee  named 
in  the  settlement,  was  desirous  of  resigning  and  being 
discharged  from  the  trusts  thereof,  and  had,  with  the 
apprgbation  of  WiUiam  Priddon  the  younger,  nominated 
and  appointed  Robert  Cooke  as  a  fit  and  proper  person 
to  be  appointed  a  trustee  in  the  place  and  stead  of  him 
the  said  James  Priddon  ;  and  that  the  said  Robert  Cooh 
had  consented  and  agreed  to  accept  the  said  trust,  and 
to  act  in  the  execution  thereof  in  the  place  and  stead  oJ 
James  Priddon.  The  release  then  witnessed  that  Uh 
the  considerations  therein  mentioned,  James  Priddom* 
at  the  request  and  by  the  direction  of  WiUiam  Priddm 

th< 
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the  younger,  released,  and  WilUam  Priddon  the  younger       1852. 

coofirmed,  unto  Robert  Cooke^  his  heirs  and  assigns,  such     ^^^^'^^^ 

of  the  trust  premises  as  consisted  of  freeholds  and  lease-  v. 

holds  for  lives.  It  also  contained  a  covenant  for  the  I'"'*'***''- 
surrender  of  the  copyholds.  And  it  was  expressed  to  be 
dechred  and  agreed  by  and  between  the  parties  thereto, 
and  WilUam  Priddon  the  younger  thereby  expressly 
directed  that  Robert  Cooke^  his  heirs  and  assigns,  should 
stand  possessed  as  well  of  the  said  hereditaments 
aad  premises,  with  their  appurtenances,  upon  the  trusts 
mentioned  in  the  settlement,  and  subject  thereto  in 
trust  for  WilUam  Priddon  the  younger,  his  heirs  and 
aadgns,  according  to  the  different  natures  and  qualities 

of  the  same  hereditaments  and  premises  respectively. 

James  Priddon  died  on  the  13th  of  November  1839, 
having  made  his  will  dated  the  11th  of  April  1834, 
whereof  he  appointed  William  Priddon  of  Ryland,  exe* 
CQtor,  who  proved  the  will  on  the  1st  of  May  1840. 

In  1841,  Robert  Cooke  sold  parts  of  the  trust  estates 
fw  sums  amounting  to  8600/.,  and  on  the  occasion  of  the 
ales  the  solicitor  of  Cooke,  the  trustee,  acted  as  the 
solieitor  of  two  of  the  purchasers.  An  objection  was 
taken  on  behalf  of  the  purchasers  to  the  power  of  Mr. 
Cooke  to  sell  and  to  give  discharges  for  the  purchase- 
money,  upon  the  ground  that  his  appointment  as  a  trus- 
tee of  the  settlement  was  not  properly  made. 

border  to  obviate  this  objection,  a  deed  was  exe- 
cuted dated  the  25th  of  Marchy  and  was  made  be- 
tween William  Priddon,  of  Ryland,  of  the  first  part, 
^Uliam  Priddon  the  younger,  of  the  second  part, 
^Aeri  Cooke  of  the  third  part,  Edward  Holmes  of  the 
fourth  part,  and  Robert  Cooke  and  Edward  Holmes  of 
the  fifUi  part.     It  recited,  among  other  things,  that 

doubts 


S40 


CASES   IN  CHANCERY. 


1852. 
Miller 

V. 

Pridoon. 


doubts  had  arisen  whether  Robert  Cooke  was  legally 
and  effectually  appointed  a  trustee  under  the  inden- 
ture of  release  of  the  31st  of  December  1831,  the  same 
indenture  of  release  containing  a  recital  only,  and  not 
any  actual  appointment ;  and  that,  if  such  appointment 
could  be  construed  as  having  been  made  under  and 
by  virtue  of  such  recital,  the  said  appointment  would 
be  defective,  inasmuch  as  the  same  should  have  been 
made  in  the  stead  and  place  of  James  Priddon^  the 
surviving  trustee,  and  Thomas  Story,  the  deceased  trus- 
tee; and  also  that  two  trustees  should  have  been  ap- 
pointed by  James  Priddon^  the  surviving  trustee,  pur- 
suant to  directions  of  the  settlement.     It  also  recited 
that  the  Defendant,   William  Priddon  of  Ryland,  as 
executor  of  James  Priddon^  the  surviving  trustee  under 
the  settlement,  had,  at  the  instance  and  request  of 
William   Priddon  the  younger,  agreed,  for  the  pur- 
pose of  removing  such  doubts  as  aforesaid,  to  appoint 
Robert  Cooke  and  Edword  Holmes  to  be  trustees  of  th 
recited  settlement  in  the  places  and  stead  of  Ji 
Priddon  and  Thomas  Story^  deceased,  in  the  manne 
thereinafter  mentioned.     The  deed  then  witnessed  that 
under  and  by  virtue  and  in  exercise  and  execution 
the  power  and  authority  to  him  the  Defendant,  Willi 
Priddon  of  Ryland^  as  the  executor  of  James  Priddon 
the  surviving  trustee  named  in  the  settlement  for  that^^ 
purpose  given  by  the  same  indenture,  and  of  all  otheE^ 
powers  enabling  him  in  that  behalf,  the  Defendant, 
liam  Priddon   of  Ryland^   with  the  consent  and 
probation  of  William   Priddon  the  younger,    thereb; 
nominated  and  appointed  Robert   Cooke  and 
Holmes  to  be  trustees  to  supply  the  places  of  Jt 
Priddon  and    Thomas  Story^  deceased,  to  act  in  th 
trusts  of  the  settlement,  or  such  of  them  as  were 
subsisting  and  capable  of  taking  effect.     The  deed 
witnessed,  that  for  the  purpose  of  vesting  the  heredi 

menU^ 
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ments  in  Robert  Cooke  and  Edward  Holmes^  for  the 

purpoees  of  the  settlement,  Robert  Coohe,  with  the  con- 

»at  of  WiUiam  Priddan  the  younger,  thereby  con- 

^yed  and  released  unto  Edward  Holmes^  the  heredita- 

Lents  therein  described ;    to  hold  the  freehold  closes 

the  use  of  Robert  Cooke  and  Edward  Holmes,  their 

keirs  and  assigns,  for  ever,  and  to  hold  the  leaseholds, 

hei^taments  and  premises,  with    the  appurtenances, 

the  use  of  Robert  Cooke  and  Edward  Holmes^  their 

and  assigns,  during  the  lives  therein  mentioned, 

iai>on  and  for  the  trusts  and  purposes  thereinafter  de- 

<^lared  concerning  the  same  ;  and  in  further  pursuance 

of    the  agreement  William  Priddon  the  younger,  for 

kiznself,  his  heirs,  executors,  and  administrators,  cove- 

^lanted  to  surrender  the  copyholds  to  the  use  of  Cooke 

sttid  Holmes.     And  it  was  thereby  declared  that  Cooke 

suid  Holmes^  their  heirs  and  assigns,  should  stand  seised 

BQd  possessed  as  well  of  the  freehold  and  leasehold  lands, 

hereditaments,  and  premises,  as  also  of  the  copyhold 

Vmds,  hereditaments,  and  premises,  upon  the  trusts  of 

the  settlement,  and  subject  thereto  in  trust  for  Wil" 

fiom  Priddon  the  younger,  his  heirs  and  assigns. 


1852. 
Miller 

V, 

Priddon. 


Ilobert  Cooke  had  since  died,  and  Ann  Cooke^  a  De- 
fendant, was  his  legal  personal  representative. 

AUee  Milner  had  intermarried  with  J.  Miller,  and 
^  bill  was   filed  by  her  children  against  the  repre- 
sentatives of  James  Priddon  and  of  Robert   Cooke^ 
and  also  against  Hobnes,  and  the  purchasers.     The 
VSi  stated  that  soon  after  the  execution  of  the  last- 
i&entioned  indenture,  the  several  purchases  were  com- 
pleted, and  the   purchase-moneys  were  paid  over  to 
Solert  Cooke.     It  alleged  that  the  appointment  of  Ro- 
^<  Cooke  as  sole  trustee  of  the  settlement,  and  the  con- 
^eyance  and  assurance  made  to  him  by  the  indentures  of 

the 
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the  30th  and  Slst  days  of  December  1831,  constituted 
a  breach  of  trust  on  the  part  of  James  Ptiddon^  and 
rendered  James  Priddon  liable  for  any  loss  which  might 
accrue  to  the  Plaintiffs  in  consequence  of  the  appoint- 
ment and  assurance.  That  the  nomination  by  the  Defendr 
ant,  William  Priddon  of  Ryland^  of  Edward  Holmes  to 
be  a  trustee  of  the  settlement  was  wholly  invalid ;  and 
that  Robert  Cooke^  at  the  time  of  the  completion  of  the 
purchases^  was  the  sole  trustee  of  the  settlement^  but  was 
incompetent  to  exercise  the  power  of  selling  the  heredi- 
taments and  premises  comprised  in  the  settlement,  or  of 
giving  a  vaUd  discharge  for;the  purchase-moneys  thereof, 
and  that  the  freehold  and  leasehold  hereditaments  and 
premises  after  the  completion  of  the  purchases  continued, 
and,  as  the  Plaintiffi  still  submitted,  were  still  charged 
with  the  portion  of  1000/.  and  interest.  The  bill  further 
alleged  that  the  Defendants,  the  purchasers,  had  notice 
of  the  above  circumstances,  as  to  the  appointment  of 
Robert  Cooke^  and  of  Robert  Coobeand  Edward  Holmes 
to  be  trustees  of  the  settlement.  The  prayer  was,  that 
it  might  be  declared  that  the  freehold  and  leasehold 
estates  vested  in  the  Defendants,  the  purchasers,  were 
still  liable  to  the  payment  of  the  sum  of  10002.  and  in- 
terest, and  that  a  sufficient  portion  of  the  freehold  and 
leasehold  estates  might  be  sold  in  order  to  raise  the 
amount  which  should  be  found  due  to  the  Plaintiffs,  or 
such  part  of  the  amount  as  should  not  be  satisfied  by 
the  proceeds  of  the  copyhold  estates,  and  for  a  receiver 
in  the  mean  time,  or  otherwise  that  Edward  Holmes 
might  be  decreed  to  pay  personally ;  and  that  the  De- 
fendants Ann  Cooke^  and  William  Priddon  of  Ryland, 
might  be  decreed  to  pay  out  of  the  assets  of  Robert 
Cooke  and  James  Priddon  respectively,  received  by  them, 
the  amount  which  might  be  found  due  to  the  Plaintiffs. 


The  cause  came  on  to  be  heard  before  the  late  Vice- 

Chancellor 
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Chanoellor  of  England^  who  dismissed  the  bill,  as  against        1 852. 
the  purchasers,  with  costs.      The  Plaintiffi  appealed      |[|^^^[]^ 

firom  this  decree.  v, 

Priddon. 

The  appeal  came  on  to  be  heard  before  Lord  Cottenr 
when  an  objection  was  taken,  that  the  Plainti£& 
not  shown  themselves  to  be  all  the  children  of  Alice 
Jtfilner.  A  reference  to  the  Master  had  been  subse- 
quently directed  (a). 

The  appeal  now  came  on  to  be  heard  upon  the  merits. 

Mr.  Malim  and  Mr.  Barton^  in  support  of  the  ap- 
peaL 

First,  a  trustee  could  not  be  well  appointed  by  a  mere 

ledtal.    Next,  it  was  a  breach  of  trust  to  appoint  only 

one  trustee  when  there  were  two  vacancies  in  the  tnis- 

teeahip,  and  to  convey  all  the  trust  estate  to  such  one 

tmstee,  Hulme  v.  Hulme  (&).    In  the  case  of  the  Earl 

dfl/nudale  v.  Beckett ^  heard  before  one  of  your  Lord- 

ahips  as  Vice-chancellor  (c),  it  was  declared  that  the 

Appointment  of  one  trustee  made  by  the  survivor  of  three 

named  in  a  will,  on  his  own  retirement,  was  invalid ;  and 

although  one  of  the  three  had  died  in  the  testator's 

lifetime,  the  Court  declined  to  appoint  only  two,  without 

referring  it  to  the  Master  to  inquire  whether  it  would  be 

for  the  benefit  of  the  parties  that  there  should  be  only 

two  trustees.    A  single  trustee  thus  appointed  in  the 

phce  of  two  could  not  execute  the  powers. 

[The  Lord  Justice  Knight  Bruce  referred  to  Sugden 
oa  the  Real  Property  Statutes,  p.  412,  note  (o).] 

In 

(o)  See  1  Mac.  4-  6.  689.  May  22»  1850;  see  19  L.J,  Ch. 

V>)  2  Myl  4*  K.  682.  342.     The  case  toill  also  be  re- 

(e)  Cbr.  V.  C.  Knight  Bruce,     ported  in  4  De  Gex  ^  Smale. 
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In  Meinertzhagen  v.  Davis  (a)  the  instrument  was  so 
expressed  as  to  warrant  a  departure  from  the  original 
number  of  trustees.  At  all  events  the  appointment  of 
IToZmw  was  bad,  for  the  surviving  trustee,  having  parted 
with  the  trust  estate,  whether  properly  or  improperly, 
was  not  a  trustee  at  the  time  of  his  death,  and  there- 
fore his  executor  could  have  no  power  to  appoint  a 
trustee  (&).  The  receipt  of  trust  money  by  an  unautho- 
rized person,  even  if  associated  with  one  who  has  autho- 
rity, can  give  no  discharge.  If  Cooke  and  Holmes  were 
well  appointed,  still  the  sale  would  be  bad  as  having 
been  made  by  Coohe  alone. 


Mr.  Stuart  and  Mr.  Shapter^  for  the  Defendant  WU- 
liam  Priddon^  of  Hyland,  and  also  for  two  of  the  pur- 
chasers. 

First,  the  state  of  the  pleadings  precludes  the  Plaintiff 
from  obtaining  the  relief  which  he  now  seeks.  The  bill 
alleges  that  Coohe  was  the  sole  trustee,  and  that  thei 
money  was  paid  to  Cooke  alone.  It  moreover  allegea 
that  Story  never  executed  the  deed  or  acted.  Upon 
these  allegations,  it  would  appear^  that  the  appointment 
of  one  new  trustee  was  valid,  for,  in  filling  up  the  number 
of  trustees,  one  who  has  disclaimed,  or  has  never  acted, 
is  not  to  be  reckoned,  as  he  has  never  been  a  trustee. 
The  case  would  be  the  same  as  one  where  one  of  several 
trustees  named  in  a  will  has  died  in  the  testator's  life- 
time, in  which  case  he  cannot  be  replaced  under  an 
ordinary  power :  Walsh  v.  Gladstone  (c).  The  Plaintiff 
cannot  now  be  allowed  to  make  a  different  case,  and  to 
rely  upon  any  invalidity  in  the  appointment  of  Coohe. 


(a)  1   Coll,  335»  and  see  the 
cases  there  cited, 
(h)  See  Warburton  r.Sandys, 


[The 

14  Sim.  631. 

(c)  14  Sim.  2  ;   but  see  &ifd. 
on  Real  Property  Statutes,  411. 
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l[^The  Lord  Justics  Knight  Bruce. — ^The  allegation        1852, 
i-elied  upon  seems  a  mere  statement  of  matter  of  law,      Millbr 


does  not  appear  sufficient  to  prevent  the  ments  from  v. 

«      •       ..  .  -,  Priddon. 

being  discussed.] 


TVliether,  however,  it  is  so  stated  in  the  bill  or  not,  in 
kCt  Cooke  was  properly  appointed,  for  his  appointment 
not  expressed  to  be  made  in  the  room  of  two  trus- 
but  in  the  place  oi  James  Priddon  only.  The  other 
^v-^cancy  (if  there  was  one)  might  have  been  afterwards 
8;mipplied :  Carrie  v.  Byrom  (a). 

Af  r.  Roll  and  Mr.  Freeling^  for  the  other  purchasers. 

Dither  Cooke  was,  from  the  beginning,  a  good  trustee, 

oi*9   at  all  events,  he  and  Holmes  were  afterwards  well 

appointed.     In  either  view  the  power  of  sale  was  well 

exercised,  for    its  exercise    by   Coohe  would  not  be 

^^tiated  by  his  associating  another  with  him  in  it,  even 

if  the  other  were  not  (as  we  submit  he  was)  a  good 

trustee.   Nor  was  Cookers  receipt  for  the  purchase-money 

^lie  less  his  receipt,  even  though  it  should  be  considered 

^luit  Holmes  had  unnecesarily  concurred  in  it  (b). 

[The  Lord  Justice  Knight  Bruce. — Assuming  Cooke 
"^o  have  been  properly  appointed,  was  it  not  competent 
^  make  up  the  number  of  the  trustees  to  the  original 
**Umber,  viz.  two  ?  The  appointment  of  Holmes  had  the 
^^ncurrence  of  Cooke^  as  well  as  that  of  the  executor  of 
the  snrvivmg  trustee.] 

Mr.  Malins^  in  reply. 

If  Cooke  was  well  appointed,  it  was  he  and    not 

William 

Ca)  mi  tmTrustees,  610.    {b)  SeeWurhurton  s, Sandys,  14  Sim. 631. 
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Priddon  of  Ryland  who  ought  to  have  a 
oyiand  the  new  trustee. 

The  Lord  Justice  Knight  Bruce. 

>Ir.  Cooke  executed  a  deed  containing  these  recitals: 
[His  Lordship  read  the  recitals  set  out  ante  p.  340.] 
By  the  witnessing  part  the  executor  appointed  Mr. 
UolMee  and  Mr.  Coohe  to  be  new  trustees ;  and  then 
by  the  further  witnessing  part  it  is  witnessed,  that  for 
ttw  purpose  of  vestmg  the  hereditaments  in  Robert  Coohe 
and  Edward  Holmes^  in  pursuance  and  for  the  purposes 
of  the  recited  indenture  of  release  and  settlement^  Mr. 
Cooke^  with  the  consent  and  approbation  of  William 
Priddon^  releases  the  trust  property  to  Mr.  Holme* 
and  his  heirs,  to  the  use  of  himself  and  Mr.  Coohe^ 
their  heirs  and  assigns,  for  ever. 

I  thmk  it  would  be  hasio  in  Uteri  to  say  that  in  such 
circumstances  the  appointment  of  Mr.  Holmes  was  not 
valid* 

The  Lord  Justicb  Lord  Cranworth. 

I  am  of  the  same  opinion.  Either  the  original  ap- 
pointment was  goody  in  which  case  the  second  appoint- 
ment completed  the  number  of  trustees ;  or  it  was  bad, 
in  which  case  there  has  been  a  good  appointment  by  the 
executor  of  the  surviving  trustee. 

Appeal  dismissed  with  costs,  as  against 
the  purchasers  and  the  representa- 
tive of  the  surviving  trustee. 
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IwM    the  Matter  of  THE  LONDON  AND  BIRMING-  Feft.  12,14.17. 
JIAM    EXTENSION,    and    NORTHAMPTON, 
a)AVENTRY,     LEAMINGTON,    AND    WAR- 
^WICK  RAILWAY  COMPANY, 

AND 

Ita       the    Matter   of  THE   JOINT    STOCK    COM- 
:K»ANIES  WINDING-UP  ACTS,  1848  and  1849. 

GAY'S  CASE. 

'■  "^HIS  was  an  appeal  from  an  order  of  Vice-ChaDcellor     Before  The 

Parher,  confirming  an  order  made  by  the  Master       ticks. 
in   XTOiding  up  the  above  Company,  for  a  call  of  II.  13s.  By  the  sub- 
per  share  on  the  contributories  in  Class  1,  in  which  ^^^©f 
class  the  Appellant  was  included  (less  deposits  paid  on  a  provision- 
account),  to  provide  a  fund  for  the  payment  of  the  costs,  tend  ^1- 
charges,  and  expenses  incurred  in  a  suit  instituted  with  ^'^7  ^P; 
the  approbation  of  the  Master,  and  in  the  defence  of  an  the  nraal 

action,  powers  to  the 
'   committee  of 
^■^^^nagement,  the  persons  who  were  parties  to  the  agreement  of  the  third  part, 
^▼enanted,  that,  in  the  event  of  the  application  to  Parliament  being  unsuccessfal, 
^ey  woald  pay  and  discharge  all  the  costs  and  expenses  which  should  have 
^^^cn  incurred  with  a  view  to  the  formation  of  the  undertaking,  and  all  other  costs 
^^d  charges  of  every  description  of  and  incidental  to  the  undertaking,  such  costs 
^|d  charges  to  be  assessed  rateably  on  the  sums  subscribed  by  them  respectively. 
^  winding  up  the  Company  under  the  Winding-up  Acts,  it  was  alleged  on 
^*^alf  of  some  of  the  contributories,  that  the  managing  committee  had  received, 
by  means  of  the  deposits,  much  more  than  sufiBcient  for  the  payment  of  all  neces- 
'fry  costs,  charges,  and  expenses  of  every  description,  and  had  misapplied  con- 
querable sums.    ProceediuKS  were  commenced  before  the  Master  to  enforce  pay- 
ment from  the  members  of  the  committee  of  the  amount  due  from  them ;  but  it  ap- 
P^d  from  the  affidavit  of  the  official  manager  that  it  was  not  reasonably  pro- 
i^ble  that  any  considerable  sum  would  be  realized  by  these  proceedings.     While 
^sy  were  in  the  course  of  prosecution,  a  call  was  made  on  the  contributories  who 
P^  executed  the  deed,  rateably,  to  provide  a  fund  for  payment  of  the  costs 
iQcorred  by  the  official  manager  m  the  prosecution  of  a  suit,  and  the  defence  of  an 
^n,  (both  of  which  were  undertaken  with  the  sanction  of  the  Master,)  and 
generally  in  winding  up  the  Company.    Held,  that  the  call  had  been  properly 
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1852.       action,  and  also  for  payment  of  costs  of  winding  up  the 
Ga'TTc:'...  Company. 

The  facts  of  the  case  are  stated  in  the  report  of  the 
hearing  before  the  Vice-Chancellor  (a\  and  may  be  thus 
recapitulated : — 

The  Company  was  projected  in  the  year  1846.     In 
the  month  of  August  1845,  a  subscription  contract  was 
executed  by  all  the  persons  who  were  comprised  in  Class 
1,  upon  whom  the  call  had  been  made^  including  the 
Appellant.     It    contained    the   usual    provisions,   and  . 
also  the  following  stipulation :  '^  And  the  said  severalJ 
persons  parties  to  these  presents  for  themselves  save — 
rally,  and  their  several  and  respective  heirs,  execatois,^ 
administrators  and  assigns,  do  hereby  undertake  and 
agree,  that,  in  the  event  of  the  intended  application  iam 
Parliament  not  being  successful,  the  said  parties  to  thesefl 
presents  shall  and  will  well  and  truly  bear,  pay,  aIlow,« 
and  discharge  all  the  costs  and  expenses  which  shall 
have  been  incurred,  whether  previously  to  or  after  thes 
execution  of  these  presents,  in  and  about  or  with  a  vien^ 
to  th^  establishment  or  promotion  of  the  said  undei^ 
takng,  whether  in  or  about  the  making,  obtaining,  or 
completing  of  any  surveys  or  estimates  for  the  said 
railway,  branches,  and  works,  or  any  of  them,  or  on 
account  of  any  solicitor's  charges,  counseFs  fees,  and  also 
the  costs  of  or  incidental  to  the  preparing,  applying  for, 
soliciting  or  procuring  any  such  Act  as  aforesaid,  trave- 
ling expenses,  and  all  other  costs  and  charges  of  every 
description,  incidental  or  preparatory  to  the  proposed 
undertaking,  all  such  expenses,  costs  and  charges,  to  be 
computed  and  assessed  rateably  on  the  sum  or  soma 

respectively 

(a)  SDeGex  Sf  5.  122. 


CASES  IN  CHANCERY.  349 

agpeetively  sabscribed  by  each  of  the  said  several  persons       1 85  2. 
arties  to  these  presents."  Ga'TTcI^e. 

\^ith  regard  to  a  portion  of  the  amount  raised  by  the 
i:ib9criptions  and  amounting  to  10,000/.,  it  was  alleged 
b&t  the  managing  committee,  in  breach  of  trust,  had 
pplied  it  by  way  of  deposit  under  an  agreement  entered 
:rt€>  by  some  of  the  directors  for  the  purchase  of  the 
Varwick  and  Birmingham,  and  the  Warwick  and  iVop- 
Canals. 


The  winding-up  order  was  made  in  May  1849.     In 

Tiaie  1849,  the  official  manager  was  appointed.    Claims 

bad  been  brought  in  on  behalf  of  creditors,  and  among 

others  one  for  a  balance  of  4600/.,  claimed  by  a  Mr. 

-Priteftorcf,  who  had  been  employed  as  surveyor  and 

^x^^eer  by  the  managing  committee.     The  Master  had 

^i^cted  that  Mr.  Pritchard  should  bring  his  action 

^gunat  the  official  manager,  and  authorized  the  official 

vnoager  to  defend  that  action.     That  action  had  accord- 

Vflybeen  eommenced,  the  declaration  had  been  deli- 

^^^^  and  the  official  manager  had  been  obliged  to  plead, 

^  the  action  was  in  a  state  to  be  tried. 

For  the  purpose  of  recovering  back  the  10,000/.  re- 

^ed  by  the  Canal  Companies,  a  suit  was  instituted 

*io^  the  advice  of  counsel,  (in  which  the  Master  con- 

coined,)  not  by  the  official  manager  himself,  but  by  one  of 

tbe  etrntributories,  as  Plaintiff,  on  an  undertaking  being 

p^t  with  the  Mastery's  authority,  that  the  contribu- 

toiy  ahould  be  indemnified  in  respect  to  any  costs  he 

sboold  be  put  to  by  reason  of  the  suit.     The  suit  was  in 

tlie  coarse  of  prosecution,  and  answers  had  been  put  in. 

To  answer  the  expenses  of  these  proceedings^  the  official 

manager  had  only  a  sum  of  10/.  which  was  the  small 

balance  left  in  the  hands  of  the  bankers,  with  a  sum 

Vol.  I.  A  A  d.  m.  o.    of 
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1852.        of  702.,  which  had  been  paid  to  him  in  anticipation  of 
Gay's  Cask.  ^^*^  ^y  ^^^^^'^  contributories  to  the  Company. 

The  call  had  been  resisted  on  the  gronnds  that  the 
scripholders  were  not  legally  or  equitably  liable  to  pay 
the  costs  for  which  the  call  was  made,  and  that  the  man- 
aging committee  had  received  from  the  Appellant  an< 
the  other  scripholders  more  than  sufficient  for  paymentA- 
of  all  demands,  and  ought  to  have  been  called  on  to  mak 
good  the  amount  due  from  them. 

To  meet  this  case  the  official  manager  deposed,  tba' 
the  amount  which  he  should  be  able  to  reidize  by  pi 
ceedings  against  certain  of  the  members  of  the  managin, 
committee  of  the  Company,  for  sums  alleged  to  haye 
improperly  expended  by  them,  would  be  very  trifling, 
wholly  insufficient  to  pay  the  costs,  charges,  and  expense 


of  and  incidental  to  the  winding  up  of  the  Company, 
statement  which  was  confirmed  by  the  affidavit  of 
William  Newnham  Charles  Wrighty  who  had  been  one 
the  solicitors  for  the  Company,  and  in  such  capacity 
otherwise  had  become  acquainted  with  the  circumstances 
of  many  of  the  shareholders. 

The  Solicitor- General^  Mr.  Daniel^  and  Mr.  G^fe,  ia 
support  of  the  appeal. 

The  liability  of  the  Appellant  and  the  other  contributo- 
ries on  this  list  to  pay  costs,  is  not  a  liability  to  strangers, 
but  merely  a  liability  under  a  contract  with  their  own 
committee  of  management  to  indemnify  the  committee. 
Now  the  Winding-up  Acts  (a)  only  empower  the  Master 
to  make  calls  on  contributories  for  costs,  so  far  as  tlie 
contributories  are  liable  at  law  or  in  equity  to  pay  them. 

There 

(a)  See  11  4-  12  VicU  c.  45,  Mtet.  83. 
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Tliesre  is  no  provisioii  in  the  Act  for  the  payment  of  any        1852. 
of    the  costs  of  winding-up  a  Company  by  any  persons  q^TC'cT^ , 
^^rho  have  not  made  themselves  at  law  or  in  equity  liable 
to    the  payment.     Much  less  do  the  Acts  enable  the 
Af  aster  to  call  for  payment  of  costs  from  those  who  in 
e^juity  ought  to  receive  them.    There  is  no  legal  liability 
hatever  on  the  part  of  the  Appellant.     No  attempt  has 
been  made  to  subject  a  person  who  was  merely  a 
party  to  a  subscription  contract  to  the  demands  of  a  cre- 
ditor.   And  there  was  no  equitable  liability  except  that 
lo  indemnify  the  committee,  who  are  already  much  more 
than  indemnified.    There  is  therefore  no  case  against 
the  Appellant  within  the  Act.     He  was^  perhaps,  pro- 
perly placed  on  the  list  of  contributories,  because  it  was 
possible  that  some  claim  for    indemnity  might  have 
existed,  and  such  a  possibility  has  been  held  sufficient 
ground  for  inserting  a  name  upon  the  list.    The  object 
of  these  Acts  was  to  obviate  the  practical  and  technical 
inconveniences  attending  the  prosecution  of  suits  to  wind 
^  the  affiurs  of  partnerships  consisting  of  many  members, 
•**<!  not  to  change  the  liabilities  of  any  one.     Now  what 
'^oiald  be  thought  of  calling  upon  a  partner  who  was  a 
P^'^y  to  such  a  suit  to  pay  costs  before  it  appeared  that 
^'^y'thing  was  due  from  him  ? 

[^The  Lord  Justice  Knight  Bruce. — ^Is  that  argument 

^^tisistent  with  the  provision  of  the  59th  section,  that 

^^  official  manager  shall  always  be  fully  reimbursed 

^d  indemnified,  if  necessary,  by  calls  on  the  contribu- 

^^es  for  all  losses,  costs,  charges,  damages,  and  expenses, 

^thout  deduction,  except  such  as  have  been  improperly 

stained  or  incurred  ?] 

To  construe  that  section  consistently  with  the  83rd, 
the  contributories  referred  to  must  be  construed  to 
mean  those  who  are  liable  to  contribute  to  the  par- 

A  A  2  ticular 
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1862.        ticular  costs,  charges^  and  expenses,  in  each  case.     Sui 

Gay's  Ca«x    ^^^^  ^  large  amount  was  recovered  against  the  ol 

manager  with  respect  to  a  transaction,  in  respect 
which  one  class  of  contributories  alone  was  concerned  o: 
liable.  It  cannot  be  contended  that  the  costs  relatin 
to  this  should  be  borne  by  any  other  class.  At 
events,  this  clause  only  provides  for  reimbursement  h'^^^'^m^^y 
calls,  if  necessary.  Now,  until  it  is  shown  that  thi^K^^e 
managing  committee  cannot  make  good  the  sums  duc^  ^^^me 
from  them,  the  necessity  of  a  general  call  is  not  ma&^^-tf  ^ 
out.  They  referred  to  Hunter* s  c(ue(a)  and  Gay*^*-^*^^ 
ease  (&),  before  Vice-Chancellor  Knight  Bruce. 

Mr.  Bethelty  Mr.  MaUns^  and  Mr.  Swifts  for  the 
official  manager. 

The  69th  section  was  introduced  to  meet  such  emer- 
gencies as  the  present.  And  no  evidence  has  been 
adduced  to  show  that  any  substantial  result  will  be  ob- 
tained by  proceeding  against  those  of  the  managing  com- 
mittee who  are  accessible.  And  at  all  events  some  fimds 
are  necessary  to  take  these  proceedings  and  to  reim- 
burse the  charges  which  the  official  manager  has  already 
incurred.  The  Master  has  approved  of  the  proceedings 
in  which  large  costs  have  been  incurred,  not  on  behalf 
of  any  one  section  of  contributories,  but  on  behalf  of 
all ;  and  the  proper  course  would  have  been  to  object 
when  these  proceedings  were  sanctioned,  and  not  to 
wait  until  the  official  manager  had  incurred  costs,  and 
then  to  refuse  to  indemnify  him.  It  is  contended  that 
the  Appellant  is  not  liable  to  Mr.  Pritcluxrd  or  the 
creditors.  But  the  question  is  not  whether  he  ia 
directly  liable  to  the  creditors.  The  question  under 
these  Acts  is  one  of  internal  liability ;  and  it  is  quite  I  ^ 

8u£Gu»ent,  |  i 

(a)  1  Sim.  N.  8. 435.  (6)  5  De  Gear  4  5.  123^ 
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'iBiifficieni,  if  as  between  himself  and  any  other  <M>n-       1852. 
^Aribntory,  Mr.    Gay  is   liable   to  bear  part  of  Mr.  q^^T^T^k 
J^riiehard^s  demand.     It  cannot  be   denied    that  as 
Ibetween  himself  and  other  shareholders,  Mr.  Gay  is 
-Ahus  liable  in  equity. 

The  Solicitor' General  was  heard  in  reply. 

At  the  conclusion  of  the  argument  the  case  was 
^^rdered  to  stand  over  with  liberty  for  each  party  to  file 
^^^ffidavits  as  to  the  probability  of  recovering  the  sums 
^^lleged  to  be  due  from  the  members  of  the  managing 
^c^ommittee.    On  behalf  of  the  official  manager  an  affi- 
^^vit  was  made  by  Mr.  Wright^  who  had  with  his  late 
;^>artner  been  the  solicitors  to  the  company.    Mr.  Wriyht 
-^Seposed  that  from  the  dissolution  of  the  Company  in  the 
^^arly  part  of  the  year  1846,  until  very  recently,  he  had 
^^Deen  in  constant  communication  with  various  persons, 
^^boiit  fifteen  in  number,  claiming  to  be  creditors  of  the 
^Ck>mpany,  for  sums  amounting  together  to  the  sum  of 
'36,000/.  or  thereabouts,  with  reference  to  obtaining 
^payment  of  their  respective  claims  upon  the  Company ; 
^nd  that  he  had  also  had  frequent  occasion  to  confer 
with  many  of  the  members  of  the  managing  committee 
of  the  Company  upon  the  subject  of  such  claims,  and 
that  he  had,  by  such  means  and  otherwise,  become 
acquainted  with  the  circumstances  of  nearly  the  whole  of 
the  said  members  as  thereinafter  detailed ;  and  he  fur- 
ther deposed  that  the  several  creditors  who  then  claimed 
the  sum  of  15,000/.  or  thereabouts,  as  debts  due  from 
the  Company,  had  been  unable  to  obtain  payment  of  their 
said  debts,  by  reason,  as  he  believed,  of  the  inability  of 
the  members  to  pay  the  same,  or  of  the  absence  abroad 
of  some  of  the  members,  or  of  the  inability  of  the 
creditors  to  discover  the  addresses  of  others  of  the  said 
members.     And  he  further  deposed  that  the  following 

was, 
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1852*        was,  as  he  believed,  a  true  statement  of  the  circumstan 

GaTb^Casb    ^^  *^  ^®  members  of  the  managing  committee 

tioned  in  the  subscription  contract  of  this  Company, 
far  as  the  same  had  come  to  his  knowledge.    As 
four  of  the  committee-men,  he  deposed  to  their  bein 
out  of  the  jurisdiction  of  the  Court.    And  he  furthe 
deposed  that  proceedings  were  instituted  by   WVJik 
Bromley  Pritchard^  the  late  engineer  of  this  Company 
and  a  judgment  recovered  therein  for  the  sum  of  3000/. 
against  one  of  the  members  of  the  committee,  whom  h^     ^^^ 
named ;  but  that  he  had  been  informed  and  believed  the       '^^ 
said  WiUiam  Bromley  Pritchard  had  been  unable  to 
obtain  payment  of  any  portion  of  his  demand  punsuant 
to  such  judgment.     And  he  further  deposed  that  an- 
other  of  the  said  members  of  the  committee,  whom  he  * 

named,  had  died,  as  he  had  been  informed  and  believed, 
in  France^  where  he  had  resided  from  the  date  of  the 
dissolution  of  the  said  Company  up  to  the  period  of  his 
death,  and  that  his  estate  was  then  being  administered  in 
the  Court  of  Chancery.  And  he  further  deposed  that  he 
was  well  acquainted  with  another  of  the  members,  whom 
he  also  named,  and  that  the  only  address  which  he  had 
been  able  to  discover  of  this  member  was  the  Alfred 
•  Club,  Albemarle  Street y  and  that  he  had^been  frequently 

informed  by  him  and  by  his  solicitors  that  his  income 
did  not  amount  to  200/.  per  annum,  and  that  he  was 
quite  unable  to  pay  any  portion  of  the  debts  of  this  Com- 
pany ;  and  that  although  actions  had  been  conunenced 
against  him  by  creditors  of  this  Company,  they  had  been  J  ^ 

unable  to  obtain  payment  of  any  portion  of  their  de- 
mands from  him,  all  which  information  the  deponent 
believed  to  be  true.  With  regard  to  another  member, 
whom  he  named,  he  deposed  that  the  goods  of  this  mem- 
ber had  been  taken  under  a  bill  of  sale,  that  execution 
had  been  issued  agunst  him,  and  that  he  had  stated  to 
the  deponent  that  he  had  no  means  of  paying  any  portion  I  ^ 

of  h 


I 

J 


k 


CASES   IN  CHANCERY.  865 

the  debts  of  the  Company,  and  could  not  afford  to  1852. 
ijJoy  a  solicitor  to  represent  him  in  a  suit  against  the  q^y^Tc^sb 
Cjuml  Companies,  which  information  the  deponent  be- 
lieved to  be  true.  The  deponent  proceeded  to  state 
ii&  deUul  similar  circumstances  respecting  the  other 
itiembers  of  the  managing  committee  who  were  within 
^e  jurisdiction  of  the  Court,  except  one,  who  had  been 
sued  by  various  creditors  of  the  Company,  and  had  paid 
13  discharge  of  the  claims  of  those  creditors  more  than 
ih.^  amount  with  which  he  was  charged  in  the  proceed- 
before  the  Master ;  and  except  another,  who  was 
charged  with  any  amount  in  the  proceedings ;  and 
ft  "t^liird,  who  had  never  acted  as  or  accepted  the  office  of 
di«-wtor. 

^he  Appellant  did  not  adduce  any  further  evidence. 

^The  Lord  Justice  Lord  Cranworth  on  this  day  de-       Feb.  17. 
^"^^red  the  judgment  of  the  Court.    After  stating  the 
his  Lordship  said : — 


TThe  Company  never  was  completely  registered,  the 
leme  having  proved  abortive ;    but   the  parties  who 
®^^^)8cribed  the  deed   made  deposits  of  1/.  7*.  6d.  per 
)f  by  means  whereof  a  sum  of  28,000/.  and  upwards 
le  to  the  hands  of  the  managing  committee ;  and  Mr. 
'^  contends  that  if  this  sum  had  been  duly  applied,  it 
^^^old  have  been  far  more  than  sufficient  to  satisfy  all 
LOse  who  have  demands  on  the  managing  committee  in 
'"^^pect  of  the  expenditure  which  they  were  authorized 
make  in  or  towards  the  formation  of  the  Company ; 
so  he  contends  that  he  ought  not  to  be  called  on  for 
ly  further  payment  until  the  28,000/.  has  been  duly 
^^scounted  for.     His  engagement,  he  says,  did  not  make 
^^im  responsible  to  any  creditor  of  the  managing  commit- 
^^e.  All  he  contracted  to  do  was  (as  he  contends),  rate- 
ably 


356  CASES   IN   CHANCERY. 

1852.        ably  with  the  other  subscribers,  to  put  the  committee 
Gav'8  Casb    '^^  ^^  emible  them  to  fulfil  their  engagements, 

this  he  says  was  more  than  done  by  means  of  the  d 
posits. 

Whether  this  is  or  is  not  the  true  effect  of  the  deed  it 
18  not  necessary  for  us  to  decide,  for  the  question  here  is 
not  a  question  with  creditors,  but  a  question  as  to  bow 
funds  are  to  be  procured  for  enabling  the  official  mana- 
ger to  proceed  in  the  discharge  of  his  duties  in  winding 
up  the  affiiirs  of  this  unformed  Company. 

Now  though  this  Company  never  was  completely  form- 
ed, yet  in  considering  who  are  the  parties  who  ought  to 
contribute  to  the  costs  of  winding  up  its  concerns,  it  can- 
not escape  notice  that  the  persons  on  whom  the  call  b 
made,  namely,  those  who  have  executed  the  deed,  are 
precisely  those  who  will  be  benefited  by  the  winding  op, 
and  will  be  benefited  in  the  exact  proportion  in  wbieh 
they  are  called  on  to  contribute,  subject  to  any  eqmtiea 
hereafter  to  be  enforced  among  themselves,  so  that,  for 
the  purpose  of  this  winding  up,  these  contributories  may 
be  regarded  as  if  they  constituted  a  regularly  formed 
Company ;  and  in  such  a  case  the  only  reasonable  coorae 
to  be  pursued  is  that  every  partner  or  contributory  should 
contribute  rateably  according  to  the  extent  of  his  interest 
to  the  cost  of  realizing  outstanding  assets,  whether  by 
suit  or  otherwise,  and  to  the  other  costs  of  winding  up 
the  affiurs.    Whether  all  or  any  part  of  these  costs  may 
eventually  be  thrown  on  any  particular  class  or  number 
of  the  contributories,  in  exoneration  of  the  rest,  is  a  ques- 
tion not  at  present  ripe  for  decision ;   it  is  sufficient  for 
us  to  say  that  the  Master  is  satisfied,  and  as  it  would 
seem  very  reasonably  satisfied,  that  this  sum  must  by 
some  means  be  raised  in  order  to  enable  the  official  man- 
ager to  do  his  duty.     We  think  he  had  foil  power  to 

make 
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-make  the  call  on  the  principle  on  which  he  has  made  it,        1852. 
.nwnely,  rateaUy  on  aU  thoee  who  have  executed  the  o^TTc::!.. 
deed. 

Though,  however,  he  had  this  power,  we  agree  in 
the  argument  addressed  to  us  on  behalf  of  Mr.  Gay, 
-that  in  the  exercise  of  Us  discretion  under  the  103rd 
jsection  of  the  Winding-up  Act,  the  Master  ought  not  to 
Tnake  any  call  for  costs  on  the  general  body  of  the  con- 
^tributories,  if  it  appears,  by  the  proceedings  before  him, 
-that  any  of  the  contributories  are  indebted  to  the  con- 
cern in  sums  which,  if  paid,  would  render  the  call  unne- 
<se8sary,  and  the  parties  so  indebted  are  in  circumstances 
Tnaldng  it  reasonably  probable  that  such  sums  could  be 
recovered. 

Now  there  is  undoubtedly  a  very  strong  prim&  facie 
^sae  for  supposing  that  the  managing  committee  (all  of 
^hom  are  contributories)  are  responsible  for  sums  far 
^exceeding  the  amount  now  to  be  raised  for  costs.  But 
it  was  stated  on  behalf  of  the  official  manager  that  any 
attempt  to  realize  these  sums  would  be  useless,  by  reason 
of  the  insolvency  of  the  parties  liable  to  pay  them.  On 
this  point  we  gave  leave  to  the  official  manager  to  file  a 
further  affidavit.  This  was  accordingly  done,  and  Mr. 
Oay*s  counsel  not  desiring  time  to  answer  it,  we  have 
considered  its  effect,  and  have  come  to  the  conclusion 
that  it  would  be  very  unsafe  to  rely  on  any  funds  to  be 
derived  from  the  managing  committee,  as  a  substitute 
for  this  call.  The  circumstances  of  the  parties  to  be 
charged  seem  to  be  so  nearly  desperate,  that  we  think  it 
was  a  reasonable  and  proper  course  for  the  Master  to 
make  the  call  in  question,  and  Mr.  Gays  motion  must 
therefore  be  refused. 

It  is  proper  to  add,  that  our  decision  does  not  conflict 

with 
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1852.       with  Hunter's  case  (a).     Here,  all  the  parties  oiade  liable 

Gay^Tcasb    ^  *^®  ^^  *^  interested  in  the  affiurs  to  be  wound  up, 

and  in  respect  of  which  the  costs  are  incurred  in  exact 
proportion  to  the  amount  of  the  call ;  whereas  in  Hunter's 
case^  it  was  impossible  to  say  whether  he  had  any  interest 
whatever  in  the  matters  in  respect  of  which  the  call  for 
costs  was  made,  or  what  was  the  relative  liability  of  him- 
self and  the  other  contributories. 

Neither  does  our  present  decision  conflict  with  that  (i) 
of  my  learned  Brother  in  July  last,  when  he  was  Vice- 
Chancellor,  discharging  an  order  for  a  call  made  by  the 
Master  for  the  purpose  {inter  alia)  of  raising  money  for 
payment  of  creditors.  The  liability  of  the  contributories 
towards  creditors  depends  on  principles  very  different 
from  those  which  apply  to  the  present  case,  where  the 
sole  objection  of  the  call  is  to  obtain  the  funds  necessary 
for  winding  up  the  concern. 

As  we  have  proceeded  in  part  on  evidence  not  before 
the  Master  or  the  Vice-chancellor,  we  shall  not  make 
Mr.  Oay  pay  costs.  His  motion  will  simply  be  refused, 
and  the  official  manager  will  have  his  costs  out  of  the 
estate. 

(a)  1  ^m.  N.  8.  435.  {b)  5  De  Q.  ^  S.  122. 
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OGLE  r.  MORGAN.  *■<*•  is. 

'OHN,  Earl  of  Abergavenny,  by  his  will,  gave  "  to     Before  The 

cch  p»»n  „  .  «™ot  to  »,  d<™„Uc  e«.Hi*.  ^  S^ 

it  at  the  time  of  my  decease  a  year's  wages  beyond       Truro. 

it  shall  be  due  to  him  or  her  for  wages/'    After  the  t  *®*m^^  ^^ 

^^      ^  his  will  gave 

ith  of  the  Earl,  the  present  suit  was  instituted  by  the  to  each  per- 

^^[■-aintiff,  who  was  the  Earl's  head  gardener^  claiming  to  vanUn\ir' 

entitled  to  the  legacy  of  a  year's  wages.  The  Plaintiff  domestic  esu- 

,-.,,,,  i_    i   !_•  -J  X  bUshmentat 

been  hired  by  the  year^  but  his  wages  were  paid  to  t^e  ^^^  ^f 


mn  weekly.     The  Vice-Chancellor  Knight  Bruce^  on  ^«  decease 

.     .         81  year  8  wages 
6th  May  1850|  made  a  decree  in  the  Plaintiff's  beyond  what 

fisa^^our.     The  Defendants,  the  executors  of  the  Earl,  f^^^^^  ^r 

IB.OW  appealed  to  the  Lord  Chancellor.  her  for  wages: 

Held,  that  a 
head  gar- 
Mr.  Bethell  and  Mr.  Pitman,  for  the  Plaintiff,  m  dener,  who 

support  of  the  decree.  of  the  testa- 

^  ^  tor's  cottages 

They  submitted  that  it  was  clear,  that  by  the  use  of  and  was  not 

^l^e  word  "  domestic,"  the  testator  did  not  intend  that  ^stato^/Jw 
*^ia  tounty  should  be  restricted  to  such  servants  as  were  not  entitled  to 
^^ted  within  the  house,  Townshend  v.  Windham  (a)  \  under  the  will. 

*^l^t  in  the  case  of  Bulling  v.  Ellice  lb) ,  a  farm  bailiff  was    .  J^«  P^"^" 
•  V  / '  tiff^s  case  was 

*^^ld.  to  come  within  the  meaning  of  the  term  servant ;   proved  by  a 

^^d  that  in  the  case  of  Nowlan  v.  AbUtt  (c),  where  a  ^*^^  ^°*^: 
•■  ^  -"  menty  as  well 

^^^d  gardener  was  engaged  on  an  agreement  that  he  as  by  the  ex- 

1      ,1   amination  of 
should  a  witness, 

(a)  2  Vem.  646.  (6)  9  Jur,  936.  who  was  also 

(c)  2  C.  M.  A-  R.  54.  examined  in 

Yi^  chief  by  the 

p^endants,  and  in  the  course  of  such  examination  referred  to  the  document.  The 
^^utiff  relied  upon  the  document  before  the  Vice-Chancellor ;  but,  on  appeal 
^fbre  the  Lord  Chancellor,  rested  his  case  upon  the  examination  of  the  witness 
?^^y  :  Held,  that  it  was  competent  for  him  to  do  so,  and  that  the  Defendants'  ob-* 
V^^^Uon  to  the  reception  of  this  evidence  as  secondary  could  only  be  supported  by 
^i«  producing  the  written  document. 
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should  have  yearly  wages  and  a  house  to  live  in,  and 
though  the  house  was  not  under  the  roof  or  a  part  of  the 
master's  dwelling  house,  yet  he  was  held  to  be  a  menial 
requiring  one  month's  warning. 

Mr.  Mussell  and  Mr.  Torriano^  for  the  execators,  in 
support  of  the  appeal. 

They  contended  that  the  expression  ''domestic ^ne- 
cessarily confined  the  bounty  to  those  servants  who  were 
boarded  in  the  testator^s  mansion-house ;  that  the  Plain- 
tiff being  paid  weekly,  was  sufficient  of  itself  to  exclude 
him  from  coming  within  the  category  of  servants  entiUed 
to  a  year's  wages,  Booth  v.  Dean  {a).  They  also  re- 
lied upon  the  fact  that  one  of  the  attesting  witnesses  to 
the  will  filled  the  same  situation  which  the  Plaintifi 
held  at  the  death  of  the  testator,  the  fair  inference 
from  which  would  be,  that  the  Plaintiff  never  was  in- 
tended to  take  a  beneficial  interest  under  the  will. 

Mr.  Bethelly  in  reply. 

The  Lord  Chancellor. 

I  regret  I  cannot  arrive  at  the  same  conclusion  as 
that  which  has  been  come  to  by  the  Vice-Chancellor. 
For  the  purpose  of  ascertaining  in  what  sense  the 
testator  used  the  expression ''  domestic  establishment,"  it 
appears  to  me  to  be  important  to  distinguish  between  a 
servant  in  the  establishment  and  one  out  of  the  esta- 
blishment, between  what  is  called  an  indoor  and  an  out- 
door servant ;  and  I  cannot  but  think  that  the  testator 
had  this  very  distinction  in  view.  The  mere  fact  of 
splitting  up  the  Plaintiff's  yearly  salary  into  weekly  pay- 
ments would  not,  in  my  opinion,  have  excluded  him,  but 
the  construction  which  would  include  the  Plaintiff  would 

also 

(a)  1  Myl  if  K.  560. 
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include  a  gamekeeper,  or  cowboy,  which  would 
clearly  be  not  maintainable.  The  case  of  Ninalan  v. 
^bieU(a)  related  to  the  custom  of  giving  a  month^s 
^warning  or  a  month'*s  wages  to  servants  generally,  and  it 
-WBS  there  held  that  a  gardener  was  a  menial  entitled  to 
^e  benefit  of  the  custom.    The  cases  of  Tawnshend  v. 

TFindham(b)y  and  Bulling  v.  Elliee(c\  are  neither  of 
"them  authorities  which  can  be  said  to  govern  the  present 
^^ase,  because  of  the  absence  in  each  of  those  cases  of  the 
^word ''  domestic."  In  my  opinion  the  word  was  introduced 
:£oT  the  purpose  of  drawing  a  distinction  between  servants 
-who  were  in  the  house  not  receiving  board  wages,  and 
flservants  not  boarding  in  the  house  and  receiving  pro- 
3>ortionably  higher  wages ;  otherwise  by  including  an 
<mtdoor  servant  on  board  wages  you  would  be  giving 
Tiini  a  vast  deal  more  than  those  servants  who  were  un- 

<piestionably  within  the  scope  and  operation  of  the 

-teatator^s  bounty.    The  decree  of  the  Vice-Chancellor 

snust  therefore  be  reversed. 


1852. 


At  the  suggestion  of  Mr.  Mussell  the  bill  was  dis- 
:3ni8sed,  without  costs. 


In  the  course  of  the  argument  the  following  question 
arose.  The  hiring  of  the  Plaintiff  was  effected  by  means 
of  a  letter  written  by  JET.  Gilbert^  the  late  Earl's  agent, 
to  the  Plaintiff,  and  signed  by  him  :  this  letter  con- 
tained a  clause  as  to  the  payment  of  the  Plaintiff '*s  wages 
weekly,  which,  on  the  authority  of  Booth  v.  Bean  (d), 
might  have  excluded  him  from  being  considered  as  a 
servant  entitled  to  a  year's  wages.  It  was  therefore 
deemed  advisable  for  the  Plaintiff  to  prove  the  yearly 

hiring 
(fl)  2  C.  M.  4-  R.  54.  (c)  9  Jur.  936. 

(ft  2  Vem,  546.  (rf)  1  Myl.  4-  K.  560. 
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hiring  by  examining  JET.  Gilbert  in  the  cause.  The 
letter  evidencing  the  contract  was  proved  by  the  Plain* 
tiff  as  an  exhibit,  and  was  read  on  the  hearing  in  the 
Court  below ;  but  the  evidence  of  JET.  Gilbert  was  alone 
tendered  by  the  Plaintiff  on  the  appeal.  The  De- 
fendants also  exmined  JET.  Gilbert  in  chief,  and  in  the 
course  of  such  examination  elicited  that  there  was  written 
evidence  of  the  Plaintiff  ""s  hiring. 


It  was  objected  by  the  Defendants^  counsel  that  JET. 
Gilbert*8  evidence  was  inadmissible,  and  reference  was 
made  to  a  report  of  the  cause  in  the  Court  below,  where 
the  letter  was  set  forth.  The  Plaintiff'^s  counsel  there- 
upon desired  to  withdraw  the  letter  from  the  evidence. 


The  Lord  Chancellor  held  that«  it  was  quite  compe- 
tent for  the  Plaintiff  to  take  this  course ;  that  if  the  De- 
fendants, whose  was  the  natural  custody  of  the  letter,  set 
up  the  written  contract,  they  must  prove  it ;  and  that  in 
the  absence  of  such  written  contract,  the  secondary  evi- 
dence, which  had  been  tendered,  was  clearly  admissible. 
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BRIGGS  r.  THE  EARL  OF  OXFORD.  Feb.  24. 

HIS  was  an  appeal  from  the  decision  of  the  Vice-     Before  The 
Chancellor  Parker,  reported  in  5  De  Gex  if  Smale^       ticbs. 
TSG,  where  the  facts  are  fully  stated.    The  following  is  By  a  settle- 
t^hte  portion  of  them  more  particularly  applicable  to  the  estates  were 

qnestions  discussed  on  appeal.  vested  in  tnis- 

*  tees,  upon 

trusts  to  raise 

By  an  indenture,  dated  the  20th  of  March  1832,  be-  "^"jf^t^^. 

tb^^reen  Edwardj  then  Earl  of  Oxford^  since  deceased,  of  char^^^e  of  in- 

tiie  first  part ;  Alfred^  then  Lord  Harley^  but  now  Earl  ^^  suW^t' 

Oxford^  of  the  second  part ;  John  Moore^  of  the  third  thereto,  upon 

;    and  the  Plaintiff  Thonuis  Briggs,  of  the  fourth  father  for  life, 

,   (being  a  declaration  of  trusts  of  family  estates  T*'^^™^?j 

Iiich  had  been  already  conveyed  to  trustees)  ;   it  was  est  son  for 

that  certain  contracts  which  had  been  entered  hfe»^Jpo«t 

impeachment 

for  sale  of  certain  parts  of  the  premises  should  be  of  waste,  sub- 
or  mortgaged,  and  that  a  sum  not  exceeding  60,000Z.  thereina?te7^' 
stiould  be  raised  towards  liquidating  the  debts  of  the  gi^e^  *o  ^h« 
^hen  Earl;    and,  subject  thereto,  that  an  annuity  of  remainder  to 
®00/.  a  year  should  be  raised  and  payable  to  Alfred  then  ^^f  ^^^^  *°^  ^ 
-^-•or'd  Uarley ;  and  after  his  decease,  that  the  same  an-  the  son  in  tail 
»^iity  should  be  payable  to  Lady  Harley  ;  and,  subject  to  ^fi^'dw  to"' 
^^^  above  trusts,  the  estates  were  to  be  held  by  the  trus-  the  heirs  and 
^^^^s  during  the  life  of  the  then  Earl  upon  trust,  to  pay  fotherlnfee.* 
"tlio  rents  to  him  for  his  life  for  his  own  use  ;  and  it  was  The  power 
^^clared  that  in  case  the  said  Alfred  Lord  Harley  should  trustees  was, 

survive  jbaUtshould 
^-^^  be  lawfuJ 

,^^  them  at  any  time  or  times  thereafter,  so  long  as  there  should  be  any  mortgage 
^Pon  the  estates  (but,  after  the  death  of  the  father,  not  without  the  consent  of  the 


^  >  if  living,  in  writing),  to  fell  timber  upon  the  estates,  and  to  apply  the  proceeds 
^^  discharge  of  the  incumbrances :  Held,  that  the  power  in  the  trustees  to  cut 
^5*^ber,  so  long  as  any  mortgage  debt  remained,  was  paramount  to  any  right  in  the 
•^«^  to  cut  timber. 

^eld  also,  that  the  power  was  not  to  any  extent  invalid  as  tending  to  per- 

'*Xiity. 
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1852.        survive  the  said  Earl,  then  that  the  trustees  and  trustee 

^^Z^^IT^      should,  subject  to  the  above-stated  trusts,  stand  seised 

o.  or  possessed  of  the  said  estates  to  the  use  of,  or  upon  trust 

op^OxroRD.    ^^^*  ^^^  ^^  ^^^  Harley  and  his  assigns  for  his  life,  with- 
out impeachment  of  waste,  but  subject  to  the  power  there- 
inafter limited  to  the  said  trustees  or  trustee  to  fell  timber 
and  underwood  growing  on  the  said  estates ;  and  from  and 
after  the  death  of  the  said  Alfred  then  Lord  Harley^  in 
case  he  should  survive  the  then  Earl,  then  upon  trust  to 
raise  and  pay  an  annuity  of  600/.  to  Lady  Harley^  for  her 
life ;  and  after  the  decease  of  the  survivor  of  the  said 
then  Earl  and  Lord  HarUy^  subject  as  aforesaid,  upon 
trust  for  the  first  and  other  sons  of  Lord  Harley  succes- 
sively in  tail  male,  with  an  ultimate  remainder  in  default 
of  such  issue  to  the  said  then  Earl  of  Oxford  j  his  heirs  and 
assigns  for  ever.     The  indenture  also  contained  a  proviso, 
in  the  following  terms  : — ^'  Provided  also,  and  it  is  hereby 
further  agreed  and  declared,  that  it  shall  and  may  be  law- 
ful for  the  said  trustees  or  the  survivor  of  them,  his  exe- 
cutors or  administrators,  at  any  time  or  times  hereafter, 
so  long  as  there  shall  be  any  mortgage  or  mortgages,  in- 
cumbrance or  incumbrances  subsisting  upon  the  said  he- 
reditaments, or  any  part  or  parts  thereof  (but  not,  after 
the  said  Earl's  decease,  without  the  consent  of  the  said 
Alfred  Lord  Harley^  if  living,  such  consent  to  be  signi- 
fied in  writing),  to  fell  and  cut,  or  cause  to  be  fallen  and 
cut,  all  or  any  of  the  timber  and  other  trees  and  under- 
wood, standing,  growing,  or  being  upon  the  said  heredita- 
ments, and  to  sell  and  dispose  thereof,  and  to  pay  and 
apply  the  money  to  arise  therefrom  in  or  towards  the 
liquidation  or  discharge  of  the  subsisting  mortgages  or 
incumbrances,  or  of  some  or  one  of  them."    And  it  was 
declared,  that,  in  order  to  provide  for  the  due  payment 
of  the  interest  of  the  several  incumbrances  which  should 
for  the  time  being  be  subsisting  upon  the  said  estates, 
and  of  paying  and  applying  the  rents  and  profits  thereof 

according 
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rding  to  the  several  interests  of  the  parties  inter-        1852. 
d  therein  for  the  time  being,  the  then  Earl  of  Oxford^      ^bTJ^^ 
ecf,  then  Lord  Harley^  and  John  Moore^  appointed  v. 

Plaintiff,  Thomas  BriggSy  generally  to  superintend   ^^  Oxford. 
management  of  the  said  estates,  and  to  receive  the 
and  profits  in  respect  of  the  estates,  and  all  monies 
-Sng  from  the  sale  of  timber  and  underwood  on  the 
estates,  and  to  give  receipts  for  the  same,  and  to 
.J  the  monies  so  received  according  to  the  trusts  of 
^eed,  retaining  an  allowahce  of  Is.  in  the  pound  for 
"*^      ^fcrouble  in  the  management  of  the  estates. 

Jie  questions  discussed  upon  the  appeal  were, 

*irst,  whether,  according  to  the  true  construction  of 

^bove  deed,  the  right  of  the  eldest  son  to  cut  timber 

the  limitation  to  him  for  life  without  impeachment 

waste,  was  controlled  by  the  power  given  to  the 

tees  to  fell  timber  with  his  consent ! 


condh/j  whether  the  latter  power  was  not  invalid  as 
ing  to  a  perpetuity ! 


*^he  former  question  had  been  decided  in  the  affirma- 
^^'^^i.  by  the  Vice-Chancellor.     The  latter  had  not  been 
^^^^^ed  before  him,  and  his  Honor  had  given  no  opinion 
»ii  it. 


*rhe  case  came  on  originally  upon  a  motion  for  an 
junction  ;  but  upon  the  appeal  it  was  agreed  that  the 
^^fKdavits  should  be  treated  as  depositions,  and  the  cause 
decided  as  if  it  had  regularly  come  on  to  be  heard. 

The  Solicitor' General^  Mr.  Bethell,  and  Mr.  TolIeTy 
supported  the  decision  of  the  Vice-Chancellor. 

Vol.  I.  B  B  d.  m.  g.     Mr. 
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Briggs 

o. 

Thr  Earl 

OP  Oxford. 


Mr.  MalinSy  Mr.  Roundell  Palmer^  and  Mr.  Cole  fc 
the  Earl  of  Oxford. 

First,  the  circumstance  that  the  trustees  have  on 
power  to  cut  timber  with  the  consent  of  the  present 
shows  that  the  power  was  intended  to  be  subordinate 
his  own  right  under  the  limitation  to  him  for  life,  with 
impeachment  of  waste :  otherwise  in  the  event  of  the  t 
tees  not  thinking  it  proper  that  timber  should  be  cut  :^ 
the  purposes  of  the  trusts,  no  timber  could  be  cut  at 


ror 


Next,  the  trust  as  regards  the  timber  is  invalid 

infringing  the  rule  against  perpetuities.     For  as  was 
down  by  Sir  J.  Wigram,  in  Ferrand  v.  Wilson  (a), 
estate  must  be  treated  in  the  same  way  as  a  tin^ 
estate,  and  as  if  the  wood  formed  part  of  the  profits^ 
far  as  regards  trusts  for  accumulation.     So  treating* 
there  is  here  a  trust  which  is  to  last  as  long  as  there 
any  incumbrance  affecting  the  estate,  that  is  to  say,  Ic::^^^ 
an  indefinite  time,  which  may  last  longer  than  lives  x^^ 
being  and  twenty-one  years  afterwards.     If  the  trus^^ 
had  been  to  receive  the  rents  and  profits  of  the  estate, 
and  accumulate  them  until  they  became  sufficient  to 
pay  off  all  incumbrances  which  affected  another  estate, 
no  question  could  have  been  raised  as  to  its  invalidity, 
and  yet  in  substance  it  would  have  been  the  same  trust 
as  the  present,  so  far  as  regards  this  point.     In  Ferrand 
V.  Wilson  (a),  there  was  a  devise  to  the  executors  for 
twenty-one  years,  and  subject  thereto  to  two  successive 
tenants  for  life,  with  the  usual  limitations  to  preserve 
contingent  remainders,  and  successive  remainders  in  tail 
to  the  children  of  the  second  tenant  for  life,  with  remain- 
ders over.     The  trusts  of  the  term  were  to  fell  timber 
until  all  the  testator'^s  debts  and  pecuniary  legacies  were 
paid.    And  he  gave  his  executors  power,  dwing  and 

after 


80 

it. 
ia 


Mc^ 


(a)  4  Hare,  344. 
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ftfter  the  determination  of  the  term,  until  a  person  en-        1852. 
titled  in  taQ  or  to  some  greater  estate  attained^ twenty-      ^briggs' 
one,  to  fell  timber  and  apply  the  proceeds  in  payment  of  v. 

his  debts  and  legacies,  and  subject  thereto  in  the  purchase    ^p  Oxford. 
of  other  lands,  with  an  interim  trust  for  investment.    The 
case  is  therefore  very  like  the  present,  and  Sir «/.  Wiffram 
there  held  the  trust  as  to  the  timber  altogether  void, 
for  remoteness. 

In  addition  to  Ferrand  v.  TFtb(m(a),  they  referred 
to  and  coDunented  upon  Ware  v.  Polhill{b),  Lord 
Samthan^ton  v.  Marquis  of  Hertford  (c),  Davies  v. 
^^mcamb  (d)^  Boyce  v.  Banning  {e),  Bagshaw  v. 
%Xik?€r(/),  Ibhetson  v.  Ibbetson  (^),  Waldo  v.  Waldo{h), 
^AUUpsY.  Barlow  (i),  Broume  v.  Stoughton  (A),  Cole  v. 
^ciwfl  (/),  Kekewick  v.  Marker  (m),  and  2  Sugden  on 
f^oirere,  293. 

7%tf  Lord  Justics  Knight  Bruce. 

On  the  question  of  construction  we  have  not  the 
^^^t  doubt.  We  are  both  clearly  of  opinion  that  the 
^^^mption  of  the  life  estate  of  the  present  Lord  Ox- 
-f^df  from  being  impeachable  of  waste,  is  subject  to  a 
P^vrer  exercisable  only  by  the  trustees,  though  not 
Without  his  consent.  The  question  being,  in  substance, 
^llether,  according  to  the  true  intention  of  the  settle- 
^^^^nt,  the  timber  growing  on  the  estate  is  during  his 

Iordship'*s 

(a)  4  Hare,  344.  (h)  7  Sim,  261 ;  12  Sim.  107. 

C^)  11  Ves.  257.  (0  14  Sim.  263. 

(e)  2  Ves.  ^  B.  54.  {k)  14  Sim.  369. 

iji)  2  Sim.  425.  {I)  4  Dr.  ^  War.  1 ;  and  see 

(e)  2  Cro.  if  Jer.  334.  Sugd.  on  Real  Property  Statutes, 

C/)  2  Atk,  570 ;  1  Ves.  sen.      p.  285 ;   and  Sugd.  on  Law  of 

^'^a.  Property,  116. 

tg)  10  Sim.  495  ;  5  Myl  Sf  (m)  3  Mac.  4*  6.  311. 
<?*-.  26. 

BB2 
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1 852.        lordship^s  life  to  be  applicable  to  his  own  purposes,  or 

Briggs       ^^  relieve  the  inheritance  from  certain  charges,  we  think 

V.  that  the  latter  is  plainly  the  true  construction.     It  is 

x)F  Oxford.   °^^  necessary  to  rely  upon  the  obvious  argument  that 

the  contention  of  Lord  Oxford  goes  to  strike  the  paren- 
thesis (if  it  is  a  parenthesis)  out  of  the  settlement,  or 
to  give  it  no  operation.  Independently  of  that  obser* 
vation,  not  necessarily  conclusive,  the  intent  is  plain 
that  the  trustees  were  to  have  the  power  of  cutting 
timber  for  the  purpose  of  relieving  the  inheritance,  not 
to  be  exercised  without  his  consent.  It  has  been  sug- 
gested that  Lord  Oxford  might  wish  to  have  timber  cut, 
and  that  the  trustees  might  maliciously  or  capriciously 
refuse  to  concur.  When  that  case  shall  arise  it  will  be 
time  enough  to  consider  it.  The  case  probably  would 
be  one  as  to  which  I  (speaking  for  myself  alone)  should 
feel  no  difRculty.  The  question  as  to  this  part  of  the 
argument  now  stands  simply  thus.  Is  that  life  estate 
which  is  stated  in  express  terms  to  be  subject  to  a  cer- 
tain power  to  be  not  subject  to  the  power !  We  think 
this  point  not  arguable.  But  one  of  us  has  a  doubt  upon 
the  question  of  remoteness,  and  therefore  that  point 
must  be  further  discussed. 

The  LoBD  Justice  Lord  Cranworth. 

The  only  doubt  suggested  to  my  mind  is,  as  to  the 
distinction  between  this  case  and  that  before  Vice- 
Chancellor  Wigram  which  has  been  cited. 

Mr.  BetheUy  in  reply. 

One  important  and  sufficient  distinction  is,  that  in 
Ferrund  v.  Wilson  (a)  the  destination  of  the  proceeds  of 
the  timber  was  not,  as  it  is  here,  to  relieve  the  estate  it- 
self from  the  incumbrances  affecting  it.     Moreover,  the 

argument 

(a)  4  ////^^  344. 


CASES   IN  CHANCERY.  369 

Ai-giunentas  to  remoteness  does  not  apply,  when  as  in  the        1852. 

piresent  case  the  power  may  be  destroyed  by  a  disentailing      ^J^^*"^"^ 

deed.     In  the  case  relied  upon,  Sir  J.  Wigram  said,  "I  v. 

think  the  case  of  Ware  v.  Polhill  (a),  and  the  principle  of  ^^  Oxford. 

Tbbetson  v.  Ibbetson  (&),  require  this  decision  from  me.''^ 

riie  case  of  Ferrand  v.   WiUon  lies   therefore  within 

the  limits  of  fVare  v.  Polhill^  and  Ibbetson  v.  Ibbetson, 

aod  is  only  an  authority  so  far  as  it  falls  within  these 

limits.     But  if  Ware  v.  Polhill,  and  Ibbetson  v.  Ibbetson^ 

should  be  considered  as  supporting  Ferrand  v.  Wilson 

(virhich  may  admit  of  doubt  and  is  not  now  in  question), 

they  are  no  authorities  for  extending  the  doctrines  stated 

in  the  last  case  to  such  a  case  as  the  present. 

[7%e  Lord  Justice  Knight  Bbucb  referred  to  Mr.  W. 
-Dm  Lewises  supplement  to  his  work  on  Perpetuities  as 
containing  observations  well  worthy  of  attention  upon 
^e  cases  cited  in  the  argument.] 

The  Lord  Justice  Lord  Cranworth. 

^e  doubt  that  I  had  has  been  removed.     It  was  a 

^oubt  created  in  the  course  of  the  argument  by  the 

*'^^«oning  of  Sir  James  Wigram  in  Ferrand  v.  Wilson. 

^^tne  of  the  expressions  in  the  judgment  in  that  case 

^^^tainly  have  an  aspect  favourable  to  the  view  taken  by 

^^^  Defendant ;  but  I  think  there  is  a  manifest  distinction 

^tween  the  cases.     If  the  law  be  not  that  a  power  is 

^^ays  good  so  far  as  perpetuity  is  concerned,  if  it  is 

^^pable  of  being  barred  by  a  common  recovery,  or  by  that 

^hich  is  now  equivalent  to  a  conunon  recovery,  perhaps 

^^  is  a  matter  of  regret  that  that  is  not  the  state  of  the 

■^^.     If  there  are  any  exceptions  to  that  rule,  I  think 

they  have  created  more  embarrassment  than  is  compen- 

^ted  for  by  any  benefit  which  they  have  produced. 

It 

Ca)  11  Ves.  257.  ib)  10  Sim,  405;  b  Myl.  Sf  Cr.  26. 
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It  is  not  necessary  to  give  any  opinion  as  to  whether 
Ware  v.  Polhill  is  right,  or  whether  Ferrand  v.  WiUon 
V.  can  or  not  properly  come  within  the  same  category* 

OF  Oxford.  ^^^  supposing  Ware  v.  Polhill  to  have  been  rightly 
decided,  and  Ferrand  v.  Wilson  to  have  correctly 
followed  it,  still  I  think  that  those  authorities  are  not 
applicable  to  this  case. 

This  is  a  case  in  which  not  only  is  the  power  capable 
of  being  barred  by  the  act  of  the  first  tenant  in  tail,  when 
he  is  in  a  condition  which,  in  point  of  law,  enables  him 
to  act  at  all,  by  his  being  of  the  age  of  twenty-one ;  bot 
in  which  the  power  is  one  to  be  exercised  solely  by  virtue 
of  the  contract  between  the  parties  to  the  settlement,  a 
contract  to  this  effect,  that  that  which  was  a  debt  upon 
the  estate  should  be  liquidated  in  a  particular  mode.  It 
appears  to  me  that  to  whatever  extent  of  time  the 
operation  of  that  contract  extends,  it  is  not  a  contract 
within  the  doctrine  of  perpetuity.  The  person  who 
enjoys  the  estate  has  only  to  pay  off  the  incumbrance, 
and  there  is  an  end  of  it.  The  present  case,  therefore, 
is  materially  distinguishable  from  those  cited. 

The  Lord  Justice  Knight  Bruce. 

The  equity  of  redemption  of  a  wooded  estate  is  settled, 
and  those  concerned  in  the  matter  agree  that  no  person 
having  a  limited  interest  shall  apply  any  of  the  wood 
to  his  own  use  until  the  corpus  of  the  estate  shall  have 
been  relieved  from  certain  incumbrances.  It  seems 
certainly  a  very  reasonable  agreement.  It  has  been 
said,  however,  that  it  is  void,  as  trespassing  upon  the 
law  of  perpetuity.  But  the  circumstance  of  the  power 
being  liable  to  destruction  by  the  tenant  in  tail  is  of 
itself  sufficient  to  preclude  all  objection,  at  least  to  a 
power  of  this  description,  on  that  ground.  I  think  the 
Plaintiff  right. 
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1852. 


BARNETT  r.  SHEFFIELD.  ^«*-  28. 

^T^HIS  was  an  appeal  from  the  decision  of  the  late     Before  T%e 
Vice-Chancellor  of  England.  ticks. 

A  testator 

Hugh  Herinshaw^  by  his  will  dated  the  14th  of  De^  trustees  to 

m:ember  1829,   devised    to    Thomas   Sheffield,    William  raise  a  sum 

,  of  money,  the 

TVebby  and   Thomas  Herinshaw  his  real  estates  upon  income  of 

'Crust  for  sale,  and  he  directed  that  his  trustees  should  ^^^^  would 

produce  a 

«tand  possessed  of  the  monies  to  arise  from  the  sales  and  clear  income 

^f  the  securities  to  which  the  testator  should  be  entitled  ^„„\??   ?^5 

annum,  and 

^kt  the  time  of  his  decease,  and  of  the  residue  of  his  to  invest  it 
personal  estate,  upon  trust  after  payment  of  his  debts,  m^torre^' 

luneral,  and  testamentary  expenses,  to  levy  and  raise  a  securities, 
0  11  If  •11*  1   ^i^d  pay  an 

mam  of  money,  the  clear  yearly  dividends,  interest,  and  annuity  of 

produce  of  which,  when  invested  as  thereinafter  was  loo/.toa 
^         ,  legatee;  and 

xnentioned,  would  amount  to  or  produce  the  clear  annual  he  directed 

«iim  of  lOOZ.,  clear  of  all  deductions  and  abatements  J^i^^os- 
inrhatsoever ;  and  should  lay  out  and  invest  the  said  sum  sessed  of  the 
of  money  so  to  be  raised  and  levied  in  their  or  his  names  raiged  and 

or  name,  in  the  purchase  of  a  competent  share  or  com-  ^^^  securities 

on  which  it 
potent  should  be 

invested,  but 
subject  to  and  charged  with  the  annuity,  on  the  same  trusts  as  the  residue; 
ana  he  directed  that,  if  the  income  of  the  trust  fund  should,  from  any  cause  or 
circumstance  whatever,  prove  insufficient  to  answer  the  annuity,  the  deficiency 
should  be  made  good  out  of  the  residue.  The  trustees  invested  a  sum  of  3500^. 
on  a  mortgage  at  51,  per  cent. ;  and  the  annuitant,  who  was  one  of  the  trustees, 
assigned  the  annuity  to  a  purchaser,  by  a  deed  reciting  that  the  3500/.  was  appro- 
priated to  answer  it.  He  afterwards  was  permitted  by  his  co-trustees  to  call  it  in, 
and  to  misapply  it.  Held,  first,  that  the  recital  in  the  assignment  precluded  the 
purchaser  of  the  annuity  from  being  heard  to  say  that  there  had  not  been  an 
effectual  appropriation  of  a  fund  to  answer  it :  Secondly,  that  the  provision  in  the 
will  as  to  the  insufficiencv  of  the  fund  did  not  apply  to  the  case.  Thirdly,  that, 
although  the  legatee  of  the  annuity  was  only  one  of  the  trustees  of  the  will,  the 
purchaser  from  him  could  take  no  part  of  the  assets  till  his  defalcation  was  made 
good.  Fourthly,  that,  on  all  these  grounds,  the  purchaser  of  the  annuity  had  no 
claim  upon  the  residue. 
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1852.        petent  shares  of  the  parliamentary  stocks  or  public  funds 
^][^^J|^^     of  Great  Britain^  or  at  interest  upon  government  or  real 
V.  securities  in  England,  and  should,  from  time  to  time, 

'  alter  and  vary  the  said  stocks,  funds  and  securities,  as  to 
them  or  him  should  seem  reasonable,  and  should  pay 
the  dividends,  interest,  and  annual  produce  of  the  said 
last-mentioned  trust  monies,  and  the  stocks  or  securities 
in  or  upon  which  the  same  should  and  might  from  time 
to  time  be  laid  out  and  invested,  or  permit  the  same  to 
be  received  by  the  said  testator's  son-in-law,  William 
JVebbf  and  his  assigns,  for  his  and  their  own  proper  use 
and  benefit,  for  his  life :  and  the  testator  thereby  di- 
rected that  if,  at  any  time,  the  dividends,  and  interest, 
and  annual  produce  of  the  said  last-mentioned  trust 
monies,  and  the  stocks,  funds,  and  securities  in  or  upon 
which  the  same  should  be  laid  out  and  invested,  should, 
from  any  cause  or  circumstance  whatsoever,  prove  insuf- 
ficient to  answer  and  satisfy  the  purpose  aforesaid,  his 
said  trustees  and  the  survivors  or  survivor  of  them,  and 
the  executors,  administrators,  and  assigns  of  such  sur- 
vivor, should,  by  and  out  of  the  dividends  and  annual 
produce  of  the  residue  of  the  monies  which  should  come 
to  his  or  their  hands  by  the  ways  and  means  therein- 
before mentioned,  raise  such  further  sum  or  sums  of 
money  as  should  be  sufficient  to  make  good  such  defi- 
ciency, and  pay  and  apply  the  same  accordingly.  And 
as  to  the  residue  and  surplus  of  the  monies  which  should 
come  to  the  hands  of  his  said  trustees,  or  the  survivors 
or  survivor  of  them,  or  the  executors,  administrators, 
or  assigns  of  such  survivor,  by  the  ways  and  means 
aforesaid,  after  answering  and  satisfying  the  trusts  and 
purposes  thereinbefore  declared  concerning  the  same, 
the  testator  thereby  declared  that  the  trustees  and  the 
survivors  or  survivor  of  them,  and  the  executors,  admi- 
nistrators, or  assigns  of  such  survivor,  should  lay  out  and 
invest  the  same  in  their  or  his  names  or  name,  upon 

such 
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sucli  stocks,  funds,  or  securities  as  aforesaid^  or  permit        1852. 
the  same  or  any  part  thereof  to  remain  upon  the  secu-     Barnbtt 
rities  on  which  the  same  should  be  found  to  be  placed  v. 

out  at  the  time  of  his  decease,  and  alter  and  vary  the 
said  stocks,  funds,  and  securities,  from  time  to  time,  aa 
to  them  or  him  should  seem  reasonable.    And  that  they, 
the   said  Thomas  Sheffield^  William  fVebby  and  Thomas 
Berinshaw^  and  the  survivors  and  survivor  of  them,  and 
the  executors,  administrators,  and  assigns  of  such  sur- 
vivor, should  stand  and  be  possessed  of  and  interested 
in  the  trust  monies,  stocks,  funds,  and  securities  so  to  be 
Appropriated  for  securing  his  said  son-in-law,  the  said 
WPi/Ziojii  Webh^  the  annuity  intended  to  be  provided  for 
I^ixn  as  aforesaid,  and  of  and  in  the  interest,  dividends, 
M^d  annual  produce  thereof,  (but  subject  and  charged 
^^th  the  payment  of  the  said  annuity,)  and  also  of  and 
ix^  all  and  singular  the  said  trust  monies,  stocks,  fimds, 
^^^d  securities,  and  the  interest,  dividends,  and  annual 
P*X)duce  thereof,  upon  the  trusts  thereinafter  mentioned, 
^**«t  was  to  say,  in  trust  for  such  of  his  three  grand- 
^■^ildren,  the  sons  and  daughter  of  the  said  William 
^^hh  by  his  daughter,  Elizabeth  Webb^  his  then  late 
fe  deceased,  as  should  be  living  when  the  youngest  of 
^^  grandchildren  for  the  time  being  should  attain  the 
of  twenty-one  years,  to  be  divided  between  and 
^^ongst  them,  if  more  than  one,  in  equal  shares  and 
P^^^*oportions ;  and  if  but  one,  then  the  whole  to  that  one. 

The  testator  died  in  January  1830,  and  his  will  and 
^^^^icil  were  shortly  afterwards  proved  by  Thomas  S/ief- 
J^W,  William  Webb,  and  Thomas  Herinshaw, 

In  October  1831,  Thomas  Sheffield^  William  Webb, 
^d  Thomas  Herinshaw  advanced  3500/.,  part  of  the 
residue  of  the  personal  estate  of  the  testator  to  one 
fFilUam  Owen  upon  the  security  of  freehold  heredita- 
ments, 
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1862.        ments,  which  were  conveyed  to  them  by  way  of  iiKMri- 
iABifBTT     8*^'  ^y  u^d^Qtures  of  lease  and  release,  of  the  SOtb 
and  Slst  of  October  1831. 

The  annuity  of  100/.  bequeathed  to  WilBam  WAb, 
was  paid  by  Thomas  Sheffield^  WiUiam  Webh^  and 
Thonuu  Herinshaw  up  to  the  time  of  the  death  of 
ThamcLB  Herinshaw. 


V, 
^HBPPIBLD. 


Thomas  Herinshaw  died  on  the  5th  of  November  1831, 
and  after  his  death  the  annuity  sum  was  paid  by 
Thomas  Sheffield  and  William  Webby  the  then  surviying 
trustees  of  the  will,  in  like  manner,  up  to  the  2nd  o{ 
January  1832,  inclusive. 

In  January  1832,  the  Plaintiff  purchased  of  W.  Webb 
the  annuity,  and  all  future  payments  thereof,  for  9001. 

The  purchase  was  carried  into  effect  by  an  assign- 
ment of  the  28th  day  of  June^  made  between  WiUiam 
Webb  of  the  one  part,  and  the  Plaintiff  of  the  other 
part.  This  deed  recited  that  in  pursuance  of  the  tmsts 
of  the  will,  and  for  the  purpose  of  securing  the  annuity 
thereby  given  to  WiUiam  Webb  and  his  assigns,  during 
his  life,  they,  the  said  Thomas  Sheffield^  WiUiam 
Webby  and  Thomas  Herinshaw^  shortly  after  the  tes- 
tator's decease,  raised  by  sale  or  otherwise  of  his  real 
and  personal  estate  the  sum  of  3500/.,  and  that  in  further 
pursuance  of  such  trusts  and  directions  as  aforesaid, 
they  had  invested  the  same  at  interest  upon  the  security 
of  the  mortgage  effected  by  the  deeds  of  the  30th  or  Slst 
of  October  1831.  And  it  further  recited  the  death  of 
Thomas  Herinshaw^  and  that  no  other  trustee  had  been 
appointed  in  his  place,  and  that  Thomas  Sheffield  said  Wil- 
Ham  Webb  were  then  the  only  trustees  of  the  will.  The 
operative  part  was  an  assignment  in  the  usual  form. 

And 
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And  it  contained  a  direction  by  William  Webb  to  the  1852« 

trustees  or  tniatee  for  the  time  being  of  the  will,  to  BAmNBir 

psay  the  annuity  to  the  Plaintiff,  his  executors,  adminis-  r. 

t  jra^tors,  or  assigns. 


The  recital  in  the  assignment  of  the  28th  of  June 
1 83S,  that  William  Webb  and  ITiamas  Sheffield  were 
Ub^en.  the  only  trustees  of  the  will  of  the  testator  was 
ecn-oneons,  a  new  trustee,  named  Matthew  Webb^  having 
appointed  to  be  a  trustee  in  the  place  of  Thomae 
iotff,  deceased,  and  the  trust  property  having 
by  indentures  of  the  27th  and  28th  of  June  1832, 
^^^t>ed  in  him,  together  with  TTiomas  Sheffield  and 
xm  Webb,  upon  the  trusts  of  the  will. 

fWilUam  Webb  was  the  chief  acting  trustee  of  the 

[»  and  with  the  privity  and  by  the  permission  of 

las  Sheffield  and  Matthew  Webb^  his  co-trustees,  all 

'the  greater  part  of  the  interest,  dividends  and  annual 

of  the  testator'^s  residuary  estate,  including  the 

of  the  mortgage  debt  of  3500/.,  was  received 

lum  or  passed  through  his  hands,  and  he  with  the 

^*^vity  and  by  the  permission  of  Thomas  Sheffield  and 

ithew  Webbf  from  time  to  time  paid  to  the  Plaintiff 

annuity  up  to  the  2nd  of  June  1846,  inclusive,  which 

so  paid  (as  the  Defendants  alleged)  out  of  the  interest 

^e  mortgage  debt  of  3500/.,  that  fund  having  been,  as 

^^^^  aUeged,  set  apart  or  appropriated  for  that  purpose. 

In  the  year  1843,  William  Owen  being  desirous  of  pay- 

^^S  off  the  mortgage  gave  the  usual  notice  of  his  inten- 

^^on  so  to  do  to  Thomas  Sheffield  and  William  Webb  as 

^*^^  surviving  mortgagees  named  in  the  mortgage,  and 

^t;  the  expiration  of  such  notice,  and  without  notice  that 

^e  mortgage  debt  and  securities  had  been  transferred 

^  Thomas  Sheffield.  William  Webb,  and  Matthew  Webb, 

he 


i 
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1852.       he  paid  the  mortgage  debt  to  WUliam  Webb  and  Thonuu 
Basnbtt     Sheffield,  who  thereupon  reconveyed  to  him  the  mort- 
^*  g^^d  hereditaments,  and  signed  a  receipt  (which  was 

indorsed  upon  the  reconveyance)  for  the  mortgage 
money.  It  appeared  that  Thomas  Sheffield  had  per- 
mitted William  Webb  to  take  possession  of  the  sum, 
and  to  retain  and  apply  it  to  his  own  purposes. 

The  bill  prayed  that  Thomas  Sheffield,  William  Webb, 
said  Matthew  Webb  might  be  declared  liable  to  make 
good  the  3600/.,  with  interest,  and  for  an  account  of 
the  trust  property ;  and  that  it  might  be  declared  that 
the  Plaintiff  was  entitled  to  have  the  3500/.  made  good, 
or,  in  default  thereof,  to  Iiave  a  sufficient  part  of  the  re- 
mainder of  the  residuary  estate  of  the  testator  set  apart 
for  that  purpose,  and  that  the  arrears  and  future  pay- 
ments of  the  annuity  might  be  satisfied  and  provided  for 
accordingly. 

The  case  was  heard  on  the  11  th  June  1850,  before  the 
Vice-Chancellor  of  England,  who  made  a  decree  declar- 
ing that  the  Defendant  Matthew  Webb  was  personaUy 
answerable  to  make  good  the  3500/.  paid  to  WUliam 
Webb,  ordering  payment  of  that  sum  into  Court,  and 
referring  it  to  the  Master  to  ascertain  whether  any  and 
what  personal  estate  of  the  testator  remained  outstand- 
ing, and  whether  any  and  what  parts  of  his  real  estate 
remained  unsold,  and  reserving  further  directions  and 
costs. 

Against  this  decree  the  Defendants  appealed,  and  the 
appeals  (there  were  two)  now  came  on  to  be  heard. 

Mr.  Bacon  and  Mr.  T.  H.  Terrell  supported  one  of 
the  appeals. 

xMr. 
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Mir.  Malins  and  Mr.  Metcalfe  the  other.  1852. 


Babnstt 
'SAt.  Bethellf  Mr.  Bolt^  and  Mr.  Speed  for  the  Plainr   ^ v. 

the  Respondents. 


Shbpfibld. 


Il^here  was  no  express  appropriation  of  any  fund  in  this 
e  to  answer  the  annuity,  and  it  cannot  be  inferred 
-t  the  mortgage  debt  of  S500Z.  was  intended  to  be 
^:aTxnanentIy  appropriated  for  that  purpose,  since  the 
<^C3me   of  it  is  considerably  more  than  the  amount  of 
annuity.      But,  even  if  it  had  been  appropriated, 
particular  language  of  this  will  gives  the  annuitant 
ghi  to  resort  to  the  residue  if,  at  any  time,  the  divi- 
ds,   interest,  and  annual  produce  of  the  trust  fund 
s^Vioidd,   from  any   cause  or   circumstance  whatsoever, 
insufficient  to  answer  and  satisfy  the  annuity. 


IThis  will  be  attempted  to  be  met  on  the  other  side  by 
^laim  to  charge  the  defalcation  upon  the  annuity  itself, 
^he  groimd  of  its  being  bequeathed  to  the  trustee  who 
"^^  made  the  default,  and  on  the  authority  of  Morris  v. 
(a).     But  the  cases  are  altogether  distinguishable, 
the  first  place,  in  Morris  v.  Livie,  the  interest  of  the 
tee  was  a  share  in  the  residue ;  and  one  of  the  grounds 
t;he  decision  was  that  neither  he  nor  a  purchaser  from 
^*^H  could  be  heard  to  say  that  there  was  any  residue  so 
^^*^g  as  a  particular  legacy  remained,  through  the  default 
the  trustee,  unprovided  for.     The  judgment  in  that 
begins  thus  :  "  The  legacy  of  6666/.  I3s.  M.  Con- 
^,  was  a  bequest  prior  and  preferable  to  all  the  others 
Vr  in  question^  those  others  in  effect  being  merely  resi- 
^ry.     The  claimants  under  them  therefore  cannot  be 
^^^•nisidered  as  entitled  to  anything,  till  after  due  provision 
^^^.de  for  the  gift  of  Consols.**^     In  the  present  case  the 
"^^V)ject  of  the  assignment  is  the  preferable  bequest,  and 

there 

(a)  I  F.  4-  C.  C.  C.  3S0. 


^x*. 
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1852.        there  is  no  decision  that  a  particular  legacy  may  not  be 
^][j^^^^     assigned  so  as  not  to  continue  liable  for  subsequent 
9.  conduct  of  the  assignor,  provided  proper  notice  of  the 

assignment  has  been  given,  as  has  here  been  the  case. 
Moreover,  in  Morris  v.  Livie  the  Defendant  was  the  sole 
trustee;  and  the  purchaser  of  the  share  in  the  residue 
knew  that  he  was  buying  from  a  person  for  whose 
defaults  the  interest  purchased  would  be  liable,  and 
against  whose  defaults,  owing  to  the  circumstance  of 
his  being  the  sole  trustee,  the  purchaser  could  have 
no  security ;  whereas  in  this  case  the  annuitant  was  one 
of  three  trustees,  and,  at  the  time  of  the  purchase  of  the 
annuity  by  the  Plaintifi^  there  was  nothing  due  from 
the  vendor  to  the  estate.  The  purchaser  immediate^ 
gave  notice  of  his  purchase  to  the  vendor'^s  co-trustees, 
and  they  and  the  persons  interested  under  the  will  knew 
that  the  annuity  no  longer  belonged  to  the  trustee,  and 
that  they  could  no  longer  look  to  it  as  a  security  for  any- 
thing that  might  become  thereafter  due  from  him  to  the 
trust  estate. 

l^The  Lord  Justicb  Knight  Bbucb. — Suppose  that  a 
man  had  mortgaged  an  annuity  to  his  bankers  to  secure 
a  floating  balance,  and  before  anjrthing  due  to  them  sold 
the  annuity,  would  not  the  security  of  the  bankers  for 
any  debt  subsequently  incurred,  at  least  before  notice  of 
the  sale,  prevail  against  the  purchaser  f] 

Your  Lordship  in  Morris  v.  Livie  (a)  observed  with 
respect  to  the  assignee  in  that  case :  **  He  must  still 
have  been  aware  that  it  remained  in  Mr.  Livie*s  power 
to  disi^>point  and  destroy  that  appropriation.  It  may 
be  argued  that  it  was  incumbent  on  the  assignee,  with  a 
view  to  preserving  his  title  from  risk,  to  place  the  vali- 
dity and  effectual  nature  of  the  appropriation  in  a  state 

free 

(a)  I  Y.St  C.  C.  C.  388. 


CASES   IN   CHANCERY.  •  379 

free  from  uncertainty,  by  obtaining  the  consent  of  the        1852. 
persons  interested  in  the  stock  legacyi  or  having  it     Barnstt 
placed  by  some  due  course  of  proceeding  in  a  position  »• 

beyond  the  power  of  Mr.  Livie.  Mr.  Livie,  after  his 
<x>-trustee's  death,  never  could  have  said  that  there  had 
4>een  a  fair  and  effectual  appropriation  without  having  the 
:£und  forthcoming.^  Now  the  circumstance  that  there 
^^Rrere  other  trustees  in  the  present  case,  to  whom  notice 
given,  altogether  excludes  it  from  the  scope  of  these 
bservations,  and  effectually  distinguishes  the  cases. 


They    referred    to    Priddy   v.    Rose  (a).   May    v. 
^^ennett  (ft). 

The  Lord  Jushcb  Lord  Chanwobth. 

The  decree  appears  to  be  wrong.  The  Plaintiff 
^"^daims  as  assignee  of  an  annuity.  This  claim  is  resisted 
on  several  grounds,  the  first  being  that  the  annuity  was 
satisfied  by  the  appropriation  of  a  fund  to  meet  it.  In 
4mswer  to  this  it  is  said  that  there  was  not,  strictly 
speaking,  any  appropriation,  because  the  debt  of  3500/., 
invested  upon  real  securities,  produced  not  100/.  but 
140/.  per  annum.  It  appears  to  us  that  this  was  per- 
fectly immaterial.  The  trustees  had  power  to  invest 
the  produce  of  the  fund  upon  real  security ;  and  it  is 
not  often  easy  to  find  real  security  producing  exactly  a 
prescribed  income,  because  a  mortgagor  does  not  in 
general  wish  to  split  the  sum  which  he  requires  into 
different  mortgages.  From  that  circumstance  it  may 
be  inferred  that  where,  according  to  the  terms  of  the 
trust,  the  fund  to  be  provided  to  secure  an  annuity  may 
be  invested  on  real  security,  the  security  will  not  be 
an  improper  one,  because  it  produces  rather  more  than 
the  actual  annuity  required.  Therefore  if  there  is  no- 
thing upon  the  will  in  the  present  case  to  denote  a  con- 
trary 

(a)  3  Mer.  86.  (6)  1  Rm»9,  370. 
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1852.       trary  intention,  this  appropriatioD  maj  be  inferred  toc^^^to 
2^^^^^i^^     ^^^  ^®®°  proper.    Now,  the  will  confinus  that 
V.  ence,  for  it  provides  that  the  trustees  shall  stand 

sessed  of  the  appropriated  fund,  ^Vsubject  and 


with  the  payment  of  the  said  annuity,"  upon  the 
which  it  proceeds  to  declare.     I  do  not  build  much 
this  expression,  but  it  seems  to  show  that  the  testator 
did  contemplate  the  possibility  of  the  fund  being  moi 
than  sufficient  for  keeping  down  the  annuity. 

This,  therefore,  appears  to  me  an  appropriaticm  quite 
within  the  meaning  of  the  will,  if  the  executors  intended 
it  to  be  such  an  appropriation.  Was  it  then  so  in- 
tended! That  admits  of  no  doubt.  It  was  invested 
within  a  year  and  a  half  after  the  testator'^s  death,  and 
seems  to  have  been  invested  for  the  sole  purpose  of 
answering  the  annuity.  And  it  must  at  aU  events  be  so 
taken  as  regards  the  Plaintiff,  because  in  the  aasign- 
ment  of  the  annuity  to  him  there  is  an  express  recital 
that  this  appropriation  had  been  made,  and  therefore  a 
recognition  of  it  by  him. 

But  in  the  next  place  it  is  said,  that,  although  thwe 
may  have  been  an  appropriation,  that  circumstance  does 
not  exclude  the  right  to  resort  to  the  residue,  because^ 
independently  of  the  general  question,  there  is  in  the  will 
an  express  provision  enabling  the  Plaintiff  to  resort  to 
the  residue,  and  the  provision  relied  upon  is  the  follow- 
ing:— 

(His  Lordship  read  it.) 

I  think,  however,  this  clause  contemplates  an  original 
deficiency  in  the  funds  only  to  answer  the  annuity.     The 
rate  of  interest  on  money  in  the  funds  had  been  reduced 
shortly  before  the  date  of  the  will,  and  this  circum- 
stance 


CASES  IN  CHANCERY. 

stance  might  have  led  to  the  introduction  of  the  provi- 
sion. It  is  said  that,  as  the  trustees  misapplied  the 
tmst  money,  the  contingency  arose  which  the  testator 
contemplated.  My  opinion  clearly  is,  that  the  contin-  Shbffield, 
gencj  has  not  arisen.  The  fund  has,  it  is  true,  been 
lost,  but  it  was  ample,  and  the  produce  of  it  was  never 
insufficient  to  answer  the  annuity. 

I  think,  therefore,  first,  that  there  was  an  appropria- 
tion ;  and  secondly,  that  there  was  no  falling  off  in  the 
produce  of  the  fund,  so  as  to  render  it  insufficient  within 
^He  meaning  of  the  will. 

But  I  also  think  that  if  all  this  were  otherwise,  still 
^'^^  case  of  Morris  v.  Livie  (a)  governs  the  present. 
y^  ^.  Bamettf  when  he  took  his  assignment,  took  it  sub- 


J 


-V. 


t  to  the  liability  to  the  cestuis  que  trustent  under  the 
H.    He  has  got  all  that  he  stipulated  for.     He  bought 

anHuity,  subject  to  a  liability,  and  he  cannot  retain 
<  benefit  and  transfer  the  liability  to  others. 

The  Lord  Justice  Knight  Brucb. 

I  think  that,  consistently  with  the  will,  it  was  compe- 
'nt  to  the  trustees  and  executors  to  appropriate  for  the 
uity  a  fund  producing  an  annual  income  more  than 
fficient  to  keep  down  the  annuity,  paying  of  course  the 
rplus  from  time  to  time  as  long  as  there  should  be 
surplus,  to  the  persons  entitled  to  the  residue.     That 
ing  the  effect  of  the  will,  as  to  the  power  of  the  trus- 
^,  I  am  satisfied  by  the  evidence  that  in  fact  a  mort- 
gage for  3500/.  at  4Z.  per  cent.,  on  which  a  portion  of  the 
estate  to  that  amount  was  invested,  was  effectually  ap- 
propriated under  the  will  to  the  purpose  of  satisfying 
^e  annuity ;  and  I  am  of  opinion  that  thereupon  the 

general 

Ca)  1  Y.SrC,  C.  C.  380. 

Vol.  I.  C  C  d.  m.  g. 
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1852.  general  residue  became  discharged,  subject  only  to  tUs 

^^^^'^^^  observation,  that  it  was  possible  that,  by  reduction  d 

0.  the  rate  of  interest  or  variation  of  the  security,  the 

Shbppibld.  in^Q^g  ^f  ^^  3500/^  n^jght  be  reduced  below  1001 

in  which  case  there  might  be  a  title  to  resort  to  thf 
residue  to  supply  the  deficiency. 

The  loss  in  this  case  has  been  occasioned  by  no  suet 
circumstance.  The  whole  sum  was  caUed  in  by  the  trus- 
tees, and  has  been  spent  and  misapplied  by  them  or  some 
or  one  of  them.  1  am  of  opinion  that  such  an  event  if 
not  a  case  contemplated  by  the  will,  is  not  one  to  wfaiel 
the  language  of  the  testator  properly  interpreted  wat 
intended  to  apply,  or  on  which  the  provision  was  in- 
tended to  come  into  operation. 

But  if  it  were  otherwise,  still  there  would  remain  tin 
liability  of  the  annuitant,  who  was  also  a  trustee  snlgecl 
to  account ;  and  I  am  of  opinion  that  it  was  inoompetenl 
to  him,  either  for  his  own  benefit,  or  for  the  benefit  of  i 
purchaser  from  him,  to  deliver  the  annuity  from  its  lia- 
bility as  a  guarantee  for  a  (iill  account  on  his  part  as  tc 
aU  the  transactions  in  which  he  as  a  trustee  should  be 
engaged  in  respect  of  the  trust.  In  any  view  of  the  case 
we  come  from  the  facts  of  it  to  the  same  result,  thongh 
one  view  might  create  a  difference  in  the  form  of  the 
decree. 
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SPOONER  V.  PAYNE.  March  2. 

JiUy  12. 

^T^HE  Bill  in  this  case  was  filed  on  the  17th  November    Before  The 
1847,  by  James  Spooner^  the  assignee  in  insolvency    ^^n^^  Lord 
of  the  estate  of  the  Defendant  Charles  Henry  Payne,     St.  Leon- 

— .—  ARDS. 

•gainst  the  said  C.  H.  Payne^  and  Richard  Clarke  the  f^ht  annuity 
Accountant  in  Bankruptcy  :  it  stated  that  at  and  pre-  awarded  to  a 
▼ioBsly  to  the  passing  of  the  Act  5  &  6  Vict.  c.  122,  ^Swioner  of'" 

intituled  "  An  Act  for  the  Amendment  of  the  Law  of  Bankrupts 
TV  under  the 

**aiikniptcy/'  the   Defendant,   C  H.   Payne^   was  a  58th  section 

Commissioner  of  Bankrupts  for  the  city  of  Bristol;  that  ^^y^^^^ 

afier  the  passing  of  the  said  Act,  the   Lords  Com-  122,  parses 

iiuasioners  of  her  Majesty's  Treasury  awarded  to  the  ^es  on^his' 

^•id  C  H.  Payne  an  annuity  of  199/.  as  a  compensation  insolvency, 

for  the  loss  sustained  by  him»  by  the  abolition  of  the  f^u  within  ^ 

fees  and  emoluments  accustomed  to  be  received  by  him,  ^he  cases  of 

J  ,  exception 

•>mI,  by  a  certificate  dated  the  14th  February  1844,  cer-  mentioned  m 

*«fied  the  amount  of  such  annuity  to  the  Lord  Chan-  *he  ?6th 

'  section  of  the 

^^^or  (a) ;  that^  by  an  order  made  by  the  Lord  Chan-  Act  for  the 
«rflor,  dated  the  28th  July  1844,  the  annuity  was  or-  j^gj^tent 
^ered  to  be  paid  to   C.  H.  Payne  accordingly,  by  the  Debtors,  1  & 

A  2  Vtct  c  110 

Accountant  in  Bankruptcy,  out  of  "The  Secretary  of      Mode  of 

bankrupts  Compensation  Account;''  that  on  the  26th  proceeding  to 
V-    -  enable  the  as- 

•'wy  1847,  and  for  more  than  twenty-one   days  pre-  signeeinin- 

^ooaly,  C.  H.  Payne  was  and  had  been  a  prisoner  in  solvency  to  re- 
.^  ceive  sucn  an 

^e  Queens  Prison,  in  execution  for  debt,  and  that  by  an  annuity  when 
order  made  on  that  day  by  the  Court  for  the  Relief  of  JfuleS*''* 
Insolvent  Debtors,  on  the  petition  of  the  Plaintiff,  the  make  the 
^  and  personal  estate  of  C  H.  Payne  were  vested  in  javit  that 
^  provisional  assignee,   and  by  another  order  made  ^®,^®®®  °°* 

by  office  of 

emolument, 
(a)  5ee  5  4-  6  Viet,  c.  122»  f.  58. 

CC  2 
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by  the  said  Court  on  the  28th  August  18479  the  Plam 
tiif  was  duly  appointed  sole  assignee  of  the  estate  an< 
effects  of  C  H.  Payne;  that  the  annuity  of  1991 
had  been  duly  paid  to  C.  H.  Payne^  up  to  the  12ti 
November  1846,  inclusive;  that  on  the  12th  Notem 
her  1847,  another  payment  of  the  annuity  became  due 
and  that  the  Plaintiff  was  advised  that,  as  such  assig 
nee  as  aforesaid,  he  was  entitled  to  receive  the  sai* 
sum  and  all  future  sums  payable  in  respect  of  th 
annuity;  that  on  the  10th  November  1847,  the  Plain 
tiff  presented  his  petition  in  Bankruptcy  to  the  Vice 
Chancellor  Knight  JBruce^  for  payment  accordingly,  bu 
his  Honor  dismissed  such  petition  on  the  ground  that  h 
had  no  jurisdiction  (a).  The  bill  prayed  a  declaratioi 
that  the  annuity  had  become  and  was  vested  in  thi 
Plaintiff,  as  assignee  of  C.  H.  Payne  ;  that  R.  Clark 
might  be  ordered  to  pay  the  same  accordingly ;  and  an  in 
junction  against  C  H.  Payne  snd  R.  Clarke  respectively 


The  question  thus  raised  depended  on  the  effect  to  b 
given  to  the  provisions  of  the  58th  section  of  the  Statnt 
5  &  6  Vict,  c.  122  above  referred  to,  the  certificate  an< 
order  carrying  out  the  same,  the  proceedings  in  the  in 
solvency,  and  on  the  construction  of  the  66th  section  o 
the  Act  1  &  2  Vict.  c.  110. 

By  this  last  section  it  is  provided,  **  That  nothinj 
in  this  Act  contained  shall  extend  to  entitle  the  assigne 
or  assignees  of  the  estate  and  effects  of  any  such  pri 
soner,  being  or  having  been  an  officer  of  the  army  o 
navy,  or  an  officer  or  clerk  or  otherwise  employed  o; 
engaged  in  the  service  of  her  Majesty  in  the  Customi 
or  Excise  or  any  civil  office  or  other  department  what 
ever,  or  being  or  having  been  in  the  naval  or  militar 

8ervic< 


(a)  See  Ex  parte  Spooner,  1  De  Gem,  675. 
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senrioe  of  the   East   India  Company,  or  an  officer  or 
clerk  or  otherwise  engaged  in  the  service  of  the  Court 
of  Directors  of  the  said  Company,  or  being  otherwise 
in  the  enjoyment  of  any  pension  whatever  under  any 
department  of  her  Majesty^s  government  or  from  the 
said  Court  of  Directors^  to   the  pay,  half-pay,  salary, 
emoluments,  or  pension  of  any  such  prisoner  for  the 
purposes  of  this  Act :    Provided  always,  that  it  shall  be 
lawful  for  the  said  Court  to  order  such  portion  of  the  pay, 
half-pay,  salary,   emoluments,  or  pension  of  any  such 
prisoner  as  on  communication  from  the  said  Court  to 
the  Secretary  at  War,  or  the  Lords  Commissioners  of 
the  Admiralty,  or  the  Commissioners  of  the  Customs 
or  Excise,   or  the  chief  officer  of  the  department  to 
Wliich  such  prisoner  may  belong  or  have  belonged,  or 
^tt&der  which  such  pay,  half-pay,  salary,  emoluments  or 
Pension  may  be  enjoyed  by  such  prisoner,  or  the  said 
^^^urt  of  Directors,  he  or  they  may  respectively,  under 
^^i«  or  their  hands,  or  under  the  hand  of  his  or  their  chief 
^^^cretary  or  other  chief  officer  for  the  time  being,  con- 
it  to  in  writing,  to  be  paid  to  such  assignee  or  assignees 
order  that  the  same  may  be  applied  in  payment  of  the 
4^bt8  of  such  prisoner ;  and  such  order  and  consent  being 
*c^ged  in  the  office  of  her  Majesty's  Paymaster-General, 
^-^^  of  the  secretary  of  the  said  Court  of  Directors,  or  of 
)y  other  officer  or  person  appointed  to  pay  or  paying 
ly  such  pay,  half-pay,  salary,  emoluments,  or  pension, 
^^loch  portion  of  the  said  pay,  half-pay,  salary,  emolu- 
^^^■^ents,  or  pension,  as  shall  be  specified  in  such  order  and 
^^C)D8ent,  shall  be  paid  to  the  said  assignee  or  assignees 
the  said  Court  shall  make  order  to  the  contrary.^' 


The  cause  came  on  to  be  heard  before  the  Vice-Chan- 

oellor  Knight  Bruce  in  July  1848 ;  and  on  the  5th 

-A^^yusi  his  Honor  made  an  order  that  a  case  should 

be 
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be  stated  for  the  opinion  of  the  Court  of  Bxcbeqaer 
on  the  following  points ;  First,  Whether,  upon  the  oqb- 
struction  of  the  5  &  6  Vtct.  c.  122,  the  certifieite  of 
the  14th  February  1844  under  the  hands  of  the  Lords 
of  the  Treasury,  the  order  of  the  then  Lord  Ghan- 
cellor  dated  the  28th  of  February  1844,  the  ofder 
of  the  Court  for  the  Relief  of  Insolvent  Debtees  i^ 
pointing  a  provisional  assignee,  and  the  aboTO-men- 
tioned  order  of  the  28th  of  August  1847,  and  upcm  the 
construction  of  the  1  &  2  Vict.  c.  110,  s.  66, — the  De- 
fendant, C  H.  Payne,  notwithstanding  his  iDsolveney, 
was  still  entitled  to  the  annual  sum  of  1992.  awarded  to 
him  by  the  said  certificate  of  the  14th  February  1844, 
for  such  compensation  as  was  therein  mentioned :  And 
secondly,  Whether,  upon  the  construction  of  the  said 
Acts  of  Parliament,  under  the  said  certificate  and  orders, 
the  said  J.  Spoaner^  as  assignee  of  the  said  inaolYeni  C. 
H.  Payne^  became  entitled  to  the  said  annual  aom  of 
199/.  so  awarded  to  the  said  insolvent  as  aforesaid,  for 
such  compensation  as  aforesaid. 


Under  this  order  a  case  was  stated,  which  came  on  for 
hearing  before  the  Court  of  Exchequer  on  the  28th  May 
1849,  when,  after  argument,  the  judges  certified  as 
follows ; — First,  that  the  Defendant,  C.  H.  Payne^  is  not 
still  entitled  to  the  annual  sum  of  199/. ;  Secondly,  that, 
under  the  Insolvent  Act  and  the  proceedings  had  therein, 
all  the  Defendant  C.  H.  Payne's  right  and  title  to  the 
said  annuity  vested  in  the  Plaintiff  as  his  assignee  (a). 


On  the  3rd  July  1849,  the  cause  came  on  to  be  heard 
for  further  directions  on  the  certificate  of  the  judges  be- 
fore the  y ice-Chancellor  Knight  Bruce^  when  his  HoiKHr 
made  a  decree  in  favour  of  the  Plaintiff,  declaring  thai 

he 

{a)  See  Spooner  v.  Payne,  18  L.  J.,  Exch,  401. 


officer  in  the  army ;  Flarty  v.  Odium  (a),  Lidderdale 
The  Duke  of  Montrose  (6),  Barwick  v.  Meade  (c)  ; 
it  the  annuity  in  question  was  of  this  character,  being 
compensation  for  the  emoluments  of  an  office  held  by 
le  insolvent.     They  submitted  that  nothing  passed  to 
assignee  but  what  had  the  incidents  of  property, 
^^uunely,  perception  and  disposition,)  and  that  this  an- 
-^ty  was  a  matter  to  which  the  party  could  not  be  said 
bave  a  title  until  the  day  of  payment  arrived,  for  he 
Lt  have  lost  it  by  becoming  the  holder  of  an  office  of 
'xnoloment ;  that  further,  the  payment  was  made  on  an 
idavit  that  he  was  not  holding  such  an  office,  and  it 

was 

W  3T.  R.  681.  (b)  4  T.  fi.  248. 

(c)  I  H.  Black.  627. 
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he  was  entitled  to  receive  the  payment  then  due,  and  the        1852. 
payments  thereafter  to  accrue  due  in  respect  of  the  an- 
nuity of  199Z.  granted  to  the  Defendant  C.  H.  Payne.  A 
full  report  of  the  proceedings  before  the  Vice-Chancellor, 
and  also  of  an  application  subsequently  made  by  the 
Plaintiff  to  the  Lord  Chancellor,  which  it  is  not  neces- 
sary further  to  notice,  will  be  found  in  the  2nd  Volume 
of  Messrs.  De  Gex  and  Smalls  Reports,  page  439. 

The  Defendant  C  H.  Payne  now  appealed  to  the 
Lord  Chancellor  from  the  orders  of  the  6th  August 
1848,  and  the  3rd  July  1849. 

Mr.  Bacon  and  Mr.  Fabery  for  the  Plaintiff,  sup- 
POirted  the  decree  appealed  from. 

Mr.  Darnel  and  Mr.  Wrightf  for  the  Defendant. 

They  contended  that  it  had  always  been  the  policy  of 

^-^«law  to  protect  from  assignment  annuities  or  payments 

^^lling  within  the  description  of  payments  given  to  a  man 

^^^fiiture  services,  as,  for  instance,  the  half  pay  and  pay  of 
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was  out  of  the  power  of  the  assignee  to  compel  the 
insolvent  to  make  such  an  affidavit^  and  there  was  no 
other  which  could  be  substituted  in  its  place  (a).  They 
relied  on  the  56th  section  of  the  Act  1  &  2  VicL  c.  110» 
and  on  the  case  of  Wells  v.  Faster  (fi).  They  cited  also 
Wood  V.  Griffith  (c),  Ex  parte  Hastings  (rf) ;  and  referred 
to  the  Act  12  &  13  Vict.  c.  106,  s.  57- 


Mr.  Bacon^  in  reply. 

The  Lord  Chanobllob. 

I  am  clearly  of  opinion  that  the  appeal  in  this  cause 
cannot  be  sustained.  The  case  is  a  very  simple  one. 
Mr.  Payne  was  a  country  commissioner  in  bankruptcy ; 
he  became  entitled  to  compensation ;  and  that  com- 
pensation was  beyond  all  question  properly  vested  in  him, 
and,  except  upon  some  special  ground  either  from  the 
policy  of  the  law  or  a  condition  imported  into  or  im- 
plied in  the  grant,  it  would  pass  under  the  provisions 
of  the  Insolvent  Debtors  Act  as  a  part  of  his  estate, 
that  is,  unless  the  words  of  the  section  which  has  been 
referred  to,  take  such  property  out  of  the  general  enact- 
ment. 


In  the  first  place  it  would  seem  clear  that  the  prin-  - 
ciple  acted  on  in  Wells  v.  Foster  (i),  cannot  be  applied  to  ^ 
this  case.  The  ground  of  that  decision,  of  the  propriety  ^ 
of  which  there  can  be  no  doubt,  was,  that  there  was  a  ^ 
continued  right  to  the  service  of  the  party  who  had  the  ^ 
pension  assigned  to  him,  and  that  the  Crown  had  a  rij^t  • 
to  look  to  the  continuance  of  the  service  in  the  person  of  "^ 
the  officer,  in  consideration  of  the  payment^of  the  sum  oi 
money  which  had  been  awarded  to  him ;  and  the  Vice- 
chancellor, 

{a)  See  post,  p.  392.  (c)  1  Swanst,  43»  p.  54. 

{b)  6M.^iV.  140.  id)  14  Ves.  182. 
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Chancellory  when  the  present  case  was  originally  before 
him,  considered  that  it  was  affected  by  grounds  of  public 
policy  of  a  like,  though  somewhat  different  nature; 
he  thought  that,  as  this  particular  compensation  was 
to  cease,  either  wholly  or  pro  tanto,  according  to  the 
amount  of  income  which  the  party  might  in  future 
acquire,  and  that  as  he  might  have  an  office  conferred 
on  him,  the  public,  who  were  interested  that  the  com- 
pensation should  cease,  had  also  an  interest  to  this 
extent,  that  Mr.  Payne's  respectability  should  be  kept 
up  by  means  of  this  payment,  so  as  to  enable  the  Crown 
or  the  government  to  confer  an  office  upon  him.  I  do 
not,  however,  understand  that  his  Honor  persevered  in 
or  rather  continued  to  express  that  opinion :  on  the 
contrary,  I  collect  from  what  afterwards  passed  that  he 
withdrew  it ;  and  my  own  impression  strongly  is  that 
it  cannot  be  maintained.  The  two  cases  do  not  stand 
upon  the  same  ground,  and  will  not,  therefore,  bear  being 
treated  in  the  same  way. 


1852. 


It  is  then  contended  that  this  compensation  cannot  be 
assignable,  because  it  has  not  the  incidents  of  property. 
With  regard  to  Mr.  Payne  it  is  said,  that  until  the 
year  has  expired  and  he  makes  an  affidavit  that  he  has 
not  an  office  and  has  not  acquired  an  office,  the  money 
does  not  become  payable,  and  is  only  payable  when  he 
has  made  the  affidavit;  and  it  is  argued  that  as  there 
is  no  mode  of  compelling  the  affidavit  to  be  made, 
there  is  consequently  no  property  which  can  be  assigned. 
From  the  moment,  however,  when  the  grant  was  made, 
the  compensation  became  property  existing  in  Mr.  Payne, 
property  therefore  to  which  he  or  his  representatives 
will  be  entitled ;  and  although  in  order  to  show  that 
he  has  not  forfeited  the  amount  which  is  payable  to  him, 
he  is  to  swear  that  he  has  not  received  from  the  Crown 
or  the  government  certain  other  payments,  this  is  aim- 
ply 
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1852.  ply  to  verify  the  hot  that  the  case  has  not  occnrred 
which  is  provided  for  by  the  condition  annexed  to  the 
grant ;  and  if  he  were  to  die  without  proving  it,  the  fact 
would  be  proved  by  some  other  evidence,  in  order  to  en- 
able his  representatives  to  receive  the  amount  due.  This 
is  not  varied  by  the  fact  that  the  property  has  passed  to 
an  assignee ;  and,  in  my  opinion,  there  is  no  eonditicm 
attached  to  the  grant  which  makes  the  property  personal 
in  Mr.  Payne,  nor  which,  although  it  may  be  a  clog  upon 
the  enjoyment  of  it,  can  in  any  way  prevent  its  aliena- 
tion. Thus,  supposing  the  fund  to  accumulate,  and  it 
should  be  found  that  the  Court  was  unable  to  enforce 
the  pajrment  of  it  previously,  still,  on  the  death  of  Mr. 
Payne,  the  assignees  would  not  be  prevented  from  taking 
it,  and  other  evidence  than  the  affidavit  of  Mr.  Payne 
himself  would  be  admissible  to  show  that  he  had  not  held 
any  office.  So  also  in  the  case  of  lunacy,  Mr.  Payne 
would  not  be  deprived  of  the  property,  because  he  could 
no  longer  make  the  affidavit.  Upon  general  princi- 
ples, therefore,  I  should  say  that  the  property  in  ques- 
tion would  pass  to  the  assignee ;  and  looking  at  the  pro- 
visions of  the  Insolvent  Debtors  Act,  it  would  deariy 
do  so,  unless  it  falls  within  the  exception  mentioned  in 
the  particular  section  to  which  reference  has  been  made* 

His  Lordship  then  read  the  56th  section  of  the  Act; 
and  after  observing  that  Mr.  Payne  was  not  in  the  posi- 
tion of  any  of  the  parties  there  mentioned  proceeded  as 
follows : — 

The  effect  of  this  section  is  not  to  take  the  property 
mentioned  out  of  the  general  operation  of  the  Statute, 
and  make  it  depend  upon  the  act  of  the  debtor,  whether 
the  assignees  shall  be  entitled  to  it  or  not ;  but  it  provides 
for  an  application  being  made  by  the  assignees,  in  the  case 
of  an  officer  for  instance,  to  the  parties  representing  the 

government. 
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gt^yremmenti  who  have  power  given  to  them  to  direct  the  1852. 
li.c^f-pay  to  be  duly  apportioned  between  the  officer  and 
creditors.  It  cannot  therefore  be  supposed  that  a 
in  the  situation  of  Mr.  Payne^  a  country  com- 
^^uioner  in  bankruptcy  with  200/.  a  year  compensation, 
-Cu)  set  his  creditors  at  defiance,  and  to  claim  the  whole 
-the  income,  without  making  any  contribution  to  his 
^^^tors,  when  persons  of  the  highest  grade  in  the  mili- 
or  naval  service,  although  their  half-pay  is  protected 
the  ground  of  public  policy,  are  obliged  to  give  up 
portion  of  that  half-pay  to  their  creditors  upon  the 
d  of  a  competent  officer. 


X  am  very  clearly  of  opinion  that  the  present  case  falls 
^liin  the  general  provisions  of  the  Insolvent  Debtors 
and  that  it  is  utterly  impossible  to  include  Mr. 
xyw  within  the  exception  of  the  56th  section.  The 
ccxoueequenoe  is  that,  the  property  being  assignable  as  I 
^mr^^  already  stated,  the  assignee  will  be  entitled  to 
it. 


X  may  add  that  I  have  great  difficulty  in  bringing 

myodf  to  suppose  that  when  this  gentleman  is  made 

a^r^re  of  the  decision  of  the  Court  he  will  put  himself  in 

op  J>C6ition  to  the  rights  of  his  creditors,  and  will  refuse 

to  make  that  particular  affidavit  which,  in  form  at  least, 

1^  i^uired  in  order  to  enable  his  assignee  to  get  pos- 

s^^aion  of  the  compensation  awarded  to  him.     I  believe 

^l^en  he  knows  what  the  decree  is,  he  will  willingly  give 

1^  assistance  to  enable  the  Plaintiff  to  receive  the  fund 

^  order  to  distribute  it  among  the  creditors. 

The  present  petition  must  therefore  be  dismissed; 
but  as  the  party  sues  in  forma  pauperis^  it  cannot  be 
dismissed  with  costs. 


Ml. 


li. 
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Hr.  Payne  having  subsequently  refused  to  make  an 
iftdaTit  to  enable  the  assignee  to  receive  the  fund,  the 
matter  was  again  brought  on  before  the  Lord  Chancellor. 
It  then  appeared  that  the  affidavit  was  not,  as  had  been 
pieviously  assumed,  required  by  the  certificate  of  the 
Lords  of  the  Treasury,  but  was  only  directed  by  the 
Lord  Chancellor''8  order  of  the  28th  Jvly  1844,  which 
carried  that  certificate  into  eflect. 

The  Lord  Chancellor  thereupon  made  an  order  vary- 
ing that  of  the  28th  July  1844,  so  far  as  related  to  Mr. 
Payne^  and  enabling  the  assignee  to  receive  the  fimd, — as 
to  the  existing  accumulations,  on  an  affidavit  to  be  made 
by  him  stating  that  Mr.  Payne  had  declined  to  make 
an  affidavit,  that  the  assignee  had  made  inquiry,  and 
that  to  the  best  of  his  belief  the  insolvent  did  not  hold 
any  office  of  emolument, — and  as  to  future  and  accruing 
payments,  on  an  affidavit  to  be  on  each  occasion  laid 
before  and  sanctioned  by  the  Lord  Chancellor  without 
any  formal  petition :  with  liberty  to  the  Accountant  in 
Bankruptcy  to  apply. 
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CHAPPELL  V.  REES.  March  6. 

rpHIS  was  an  appeal   by  the   Defendant,   Edward    Before  Tie 
Richard  Rees^  against  a  decree  of  the  late  Vice-    cellar  Lord 
Chancellor  Wigramy  made  on  the  11th  June  1847,  under     S**"-  L«on- 
the  following  circumstances : — Edward  ReeSy  the  father  ^  ^^  onhi* 
of  E.  i2.  Rees^  was  seised  of  four  real  estates,  which  njamage,  set- 
were  devised  to  him,  charged  with  a  legacy  of  800/.  estates  then 

to  Catharine  Rees :   having?  morteaged  three  of  such  ^^  ™?'*^??5 

.         ,  Jr  ^        .  J         ^"  himself  for 

estates^  he,  on  the  occasion  of  his  marriage,  made  a  life,  with  re- 
settlement of  the  same  three  estates  upon  himself  for  ^l-rt^a^nd^thw 
life,  with  remainder  to  his  first  and  other  sons  in  tail,  sons  in  tail, 
and  covenanted  against  incumbrances;   he  afterwards  edamdnstb^ 
mortgaged  the  fourth  of  the  devised  estates,  and  then  cumbrances : 
became  insolvents     The  present  suit  was  instituted  by  mortiraged 
the  assignee  under  the  insolvency  against  the  various  other  estates, 
incumbrancers  on  the  estate  of  E.  Rees^  and  against  jd.  insolvent.    A 

R.  Rees,  the  tenant  in  tail  of  the  settled  estates,  and  Ji\T*«  ^\®^ 
ly  ,  by  bis  assig- 

against  C.  Rees  the  legatee.     The  bill  prayed  an  account  nee  under  the 

of  what  was  due  on  the  several  incumbrances,  and  to  have  ^',11,^^^°^^ 

their  priorities  ascertained,  and  that  the  extent  to  which  several  in- 

the  estate  or  interest  of  the  Defendant,  E,  R,  Rees^  in  qq  ^  ^he  es- 

the  settlement  was  subject  to  the  several  incumbrances,  ^*®'  *°d 

af^ainst  the 
or  any  of  them,  might  be  ascertained  and  declared,  and  tenant  in  tail, 

that  the  four  estates,  or  such  of  them,  or  such  estate  or  Paying  an  ac- 

'  ^         count  of  what 

interest  therein,  as  to  the  Court  should  seem  meet,  might  was  due  on 

%  the  several  in- 
^  cumbrances, 
that  their  priorities  might  be  ascertained,  and  for  a  sale  or  redemption.  A  de- 
cree was  made  in  the  suit,  directing  that,  on  the  Plaintiff  and  Defendant,  the 
tenant  in  tail,  paying  what  was  due  on  the  respective  incumbrances,  the  unsettled 
estates  should  be  conveyed  to  the  party  redeeming,  and  that  the  settled  estates 
ahould  be  conveyed  on  the  trusts  of  the  settlement,  and,  in  default  of  redemption, 
that  the  bill  should  be  dismissed :  Held,  by  the  Lord  Chancellor,  that  the  oecree 
for  redemption,  being  permissive  only  as  against  the  tenant  in  tail,  was  correct, 
and  that  a  decree  for  a  sale  would  have  been  improper. 

The  allowance  of  interest  upon  a  legacy  charged  upon  real  estate,  and  due 
upwards  of  six  years,  is  to  be  calculated  from  the  filing  of  the  bill,  and  not  from 
the  date  of  the  decree,  though  the  bill  is  not  filed  by  the  legatee. 
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1852.  be  flold,  and  the  produce  of  such  sale  paid  and  diTided 
between  the  seyeral  parties  who  should  be  found  entitled 
thereto,  or  in  case  the  Court  should  be  of  opinion  that  the 
Plaintiff  was  not  entitled  to  relief  against  the  mortgagee! 
or  incumbrancers,  except  upon  terms  of  redeeming  them 
then  that  he  might  be  let  in  to  redeem  accordingly,  anc 
that  upon  pajrment  by  him  of  what  should  be  found  due 
the  mortgaged  premises  might  be  conveyed  to  him ;  aoc 
that  the  estate  and  interest  of  J5.  iZ.  Mees  in  the  heredita- 
ments and  premises  comprised  in  the  settlement  might  be 
made  subject  to  such  of  the  mortgages  and  incumbrances 
as  should  be  ascertained  to  be  chargeable  thereon,  and 
to  such  extent  as  the  Court  should  direct,  or  that  the 
amount  which  such  estate  and  interest  might  be  declared 
to  be  subject,  might  be  raised  and  paid  thereout,  nndei 
the  direction  of  the  Court. 

The  Vice-Chancellor,  after  directing  interest  to  be 
calculated  on  the  legacy  of  800/.  from  the  end  of  one 
year  after  the  death  of  the  testator,  referred  it  to  the 
Master  to  take  an  account  of  what  was  due  for  principal 
and  interest  on  the  several  incumbrances,  and  ordered^ 
that  upon  the  Plaintiff  and  Defendant,  E.  iZ.  ReeSi 
paying  what  was  due  for  principal  and  interest  and  coeti 
on  the  several  incumbrances,  the  Defendants  were  to 
release  and  convey  the  premises  comprised  in  theii 
several  securities  in  manner  following ;  that  is  to  say,  as 
to  the  estates  not  in  settlement  to  the  Plaintiff  and 
Defendant,  E.  R.  ReeSy  or  the  one  who  should  redeem 
the  same,  and  as  to  the  estates  comprised  in  the  settle- 
ment, upon  the  trusts  of  the  settlement,  and  that  in 
default  of  the  Plaintiff  and  £1.  R.  Rees^  or  either  oi 
them,  so  redeeming,  that  the  Plaintiff's  bill  should  be 
dismissed  with  costs. 

Mr.  Rolt  and  Mr.  Shapter,  for  the  Plaintiff,  in  sup- 
port 
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port  of   the  decree,  submitted    that    the  Defendant       1852. 
Ree»  could  sustain  no  damage  by  the  decree,  as 
btained  in  this  suit,  which  did  not  make  it  imperative 
ipon  him  to  redeem,  there  being  no  foreclosure  as  in 

ift^e  case  of  Hughes  v.  Williams  (a). 

Mr.  ChandUii  for  the  Defendant  Henry  Lawrence^ 
-fthe  first  incumbrancer  on  the  estates  not  in  settlement, 
ipported  the  decree. 

Mr.  Pitman  for  Richard  JBowen  Williams^  a  mort- 
of  the  settled  estates  whose  mortgage  was  anterior 
the  date  of  the  settlement. 

Mr.  Freeling^  for  Catherine  Sees  the  legatee,  also  sup- 
Snorted  the  decree  in  so  far  as  it  gave  her  interest  from 
^)ne  year  after  the  death  of  the  testator.  He  argued 
"Ihat  the  devise  to  Richard  Rees  being  subject  to  the 
])ayment  of  the  legacy  created  a  trust,  which  brought 
^e  case  within  the  principle  of  Ward  v.  Arch  (b),  Young 
"V.  Lord  Waterparh  (c),  Oough  v.  Bult  (d) ;  but, — 

The  Lord  Chancisllob  said  that  there  was  a  settled 
distinction  in  equity  between  bequests  amounting  to 
mere  charges  upon  an  estate  and  those  involving  express 
trusts,  and  that  in  the  present  case  the  legacy  could  not 
be  carried  higher  than  a  mere  charge. 

Mr.  Stuart  and  Mr.  Terrell,  for  the  Defendant,  E.  R. 
ReeSf  the  Appellant. 

They  relied  upon  the  judgment  of  Lord  IVuro  in 
Hughes  v.  Williams  (a),  and  contended  that  the  decree 

of 

(o)  3  Mae,  ^  G.  683.  (c)  13  Sim,  204. 

(6)  12  Sim.  472.  id)  \7  Law  J.,  Ckane,  486. 
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1852.        of  the  Vice-Chancellor  was  erroneous  in  not  ordering  a 
Chappbll    ^®  ^'  *^®  unsettled  estates,  AveraU  v.  Wade  (a). 


V, 
RbB8. 


Mr.  Shapter^  in  reply. 

The  bill  was  framed  on  the  authority  of  Henley  v. 
Stone  (b). 

The  Lord  Chancellor. 

The  decree  appears  to  have  done  substantial  justice 
between  all  parties,  with  the  exception  of  that  portion 
of  it  which  relates  to  the  allowance  of  interest  upon  the 
legacy  for  a  period  beyond  six  years  from  the  filing  of 
the  bill,  and  in  that  respect,  therefore,  the  decree  must 
be  corrected.  The  Plaintiff  on  the  record,  in  taking  the 
estate  of  the  insolvent,  takes  it  subject  to  all  equities  to 
which  it  is  liable.  The  insolvent  having  by  the  settle- 
ment covenanted  to  relieve  the  settled  estates  from  all 
incumbrances  created  by  him,  could  never  have  come 
into  a  Court  of  Equity  to  make  the  tenant  in  tail 
under  that  settlement  contribute  to  the  discharge  of 
incumbrances  subsequent  to  the  date  of  the  settle- 
ment. The  effect  in  equity  of  such  a  covenant,  as  be- 
tween the  settlor  and  the  parties  beneficially  inter- 
ested under  the  settlement,  was  to  throw  all  the  debts 
of  the  insolvent  on  his  unsettled  estates.  How  far 
such  an  equity  would  bind  third  persons  is  not  now 
to  be  considered:  but  the  unsettled  estates  being  so 
charged  in  exoneration  of  the  settled  estates,  and  the 
insolvent  having  afterwards  incumbered  those  estates, 
the  present  suit  was  instituted  by  his  assignee  against 
the  various  incumbrancers  and  the  tenant  in  tail,  and  it 
prayed  in  the  alternative  a  sale  of  the  estates.  So  far 
as  the  bill  prayed  a  sale  it  was  a  matter  of  course  for  the 

Court 

(a)  Lloyd  4-  6.  253.  {h)  3  Beav,  355. 
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Court  to  have  refused  the  relief  which  was  sought ;  but        1852. 

inA3ixiuch  as  the  decree  contained  a  direction  as  to 
taking  an  account  of  incumbrances,  the  tenant  in  tail  was 
properly  enough  kept  before  the  Court,  because  if  the 
accounts  were  taken  behind  his  back  they  would  not  of 
course  bind  him,  and  the  consequence  might  possibly  be 
to   impose  upon  him  the  necessity  of  filing  another  bill. 

rrhe   ordinary  method  of  enforcing  redemption  un- 
domibtedly   is  by  foreclosure,  but  a  decree  for  redemp- 
tion   is  not  necessarily  to  be  followed  by  foreclosure ; 
a^Eid   if  the  decree  in  the  present  suit  had   directed  a 
foreclosure,  the  tenant  in  tail  would  have  had  just  cause 
t^>   complain  of  it,  though  he  could  only  have  been  per- 
D^itted  to  redeem  upon  the  terms  of  paying  off  all  the 
i^^oumbrances.     But  the  decree  has  not  assumed  that 
^^*^^pe,  for,  with  respect  to  the  unsettled  estate,  it  simply 
ff^^es  a  right  of  redemption  to  the  Plaintiff  and  also  to 
^■^^  tenant  in  tail ;  it  is  permissive  only,  and  it  provides 
^^t  if  the  incumbrances  on  the  settled  estates  should  be 
**^charged,  they  are  not  to  be  conveyed  to  the  Plaintiff, 
"^^t   to  the  uses  of  the  settlement ;   the  tenant  in  tail 
'*^c>uld  thus  have  all  that  he  was  intended  to  have,  namely, 
^^^  estate  tail  discharged  of  all  incumbrances  subsequent 
^  the  date  of  the  settlement.    He  is  clearly  not  aggrieved 
y'  the  decree,  for  if  there  is  redemption  he  must  have 
'^  costs,  and  if  there  is  no  redemption  the  bill  must  be 
^^itiissed  with  costs. 

^Ir.  Chandless  asked  for  the  costs  of  H.  Lawrence  as 
S^inat  the  Appellant. 

TTie  Lord  Chancellor. 

V'ou  may  have  them  as  against  the  Plaintiff  and  add 

*^^m  to  your  mortgage.      I  am  of  opinion  that  the 

appeal  ought  not  to  have  been  from  the  whole  decree, 

^''oL.  I.  D  D  D.  M.  o.     which 
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1852.  which  alone  has  rendered  it  neoeaBary  for  the  other 

C^I^L  Defendants  to  appear, 
v.- 

Ribs.  Mr.  Stuart  submitted  that  inasmuch  as  the  bill  was 

not  filed  by  the  legatee,  the  allowance  of  six  years' 
interest  should  be  calculated  from  the  date  of  the  decree. 

The  Lord  Chancellor^  however,  decided  that  the  cal- 
culation should  be  from  the  filing  of  the  bill. 


IfffrcA  1,2,10.  LETTS  V.  THE   LONDON   CORN    EXCHANGE 

COMPANY. 

Before  Tie    fllHIS  was  an  appeal  by  the  Plaintiff  from  an  order  of 

S  S^  *®  Vice-chancellor  Knight  Bruce  dated  the  2nd 

St.  Lbon-     July  1851,  dismissing  the  bill  without  costs,  and  witlK>d 

Thet^L^of  a    P'^J^^<^  ^  ^^^  filing  of  a  new  bill, 
money  pay- 

S^tUhes  mTde  ^®  Plaintiff  in  the  suit,  the  Rev.  John  LettSy  was  th^ 
upon  an  an-  rector  of  the  parish  of  St.  Olave  Hart-street^  in  the 
not  like  that     ^^^y  ^^  London :  the  Defendants  were  the  London  Cora 

of  an  ordinary  Exchanire  Company,  incorporated  under  an  Act  of  Pariia- 

composition,  ^  .     . 

and  It  requires  ment,  7  Geo,  4,  c.  Iv.,  intituled  ^^An  Act  for  erecting  and 

d^ofto  make  P'^^^^^K  *  °^^  Com  Exchange  at  or  near  Mark-lane  in 
oat  that  such  the  city  of  London^"**  and  Mr.  Weld  Wren,  the  derk  and 
to^  treated  Solicitor  of  the  Company.  The  Bill,  which  was  filed  in 
asacompo-  Ji^/y  1848,  prayed  a  declaration  that  the  Plaintiff  and 
the  annual       ^^  successors,  as  rectors  of  the  parish,  were  entitled  to 

payment  ii  j^eceive 

less  than  the 

annual  value,  the  mere  circumstance  of  the  receipt  of  the  annual  payment  wiU  not 
establish  it  as  a  composition. 

Whether,  assuming  such  a  payment  to  be  made  and  received  as  a  compotition, 
the  same  notice  is  necessary  to  determine  the  composition  as  is  requisite  in  the  case 
of  one  relating  to  a  common  render  of  tithes,  qtutre. 

Form  of  reference  to  the  Master  to  ascertain  the  value  of  the  hondom  Com  Ex- 
change in  regard  to  its  liability  to  tithe  under  the  Act  37  Hen,  8,  c.  12. 
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receive  from  the  London  Com  Exchange  Company,  in        1852. 
respect  of  the  Com  Exchange  and  premises  erected  and      ^T""!!!!^ 
built  by  them  pursuant  to  their  Act  of  Parliament,  tithes,  v. 

or  annual  sums  by  way  of  tithes,  after  the  rate  of  2^.  9<2.  corn  Ex- 
in  tlie  pound  upon  the  annual  value  of  the  said  Com  Ex-  chanob 
change  and  premises,  and  that  the  said  annual  value,  and 
the  yearly  amount  of  tithes  or  annual  sums  in  respect 
thereof,  might  be  ascertained,  and  an  account  taken  and 
payment  ordered  of  what  was  due  to  the  Plaintiff  for  ar- 
rears in  respect  of  the  tithes  and  annual  payments  from 
Michaelmas  1847,  the  Plaintiff  waiving  all  right  to  any 
Penalties  on  account  of  the  nonpayment  of  such  tithes. 

7he  claim  of  the  Plaintiff  was  founded  on  the  decree 
Minexed  to  the  Statute  37  Hen.  8,  c.  12,  intituled  "  An 
A.ct  for  Tithes  in  London^'*''  the  decree  bearing  date  the 
245tli  February  1545,  and  being  made  by  the  arbitra- 
^TB  chosen  between  the  parsons,  vicars,  and  curates  of 
^^ondan^  and  the  citizens  and  inhabitants  of  the  same, 
^  to  payment  of  tithes,  and  being  enrolled  in  Chancery, 
*>id  being  under  the  Statute  valid  as  an  Act  of  Parlia- 
^^nt.  This  decree,  as  the  Plaintiff  alleged,  entitled  him 
^^  i*eceive  tithes  after  the  rate  of  2^.  9d.  in  the  pound  upon 
^^  annual  value  for  the  time  being  of  all  houses,  shops, 
^^^^houses,  cellars,  and  stables  situate  within  the  parish. 

The  premises  of  the  Defendants,  the  London  Com 
^^change  Company,  consisted  of  two  large  areas  under 
Skylights,  used  respectively  as  com  and  seed  markets,  a 
^^ern  or  coffee-house  and  underground  tap,  a  reading 
^^hscription  room,  and  extensive  cellarage  on  the  base- 
*^^nt.  The  revenue  of  the  Company  was  derived  chiefly 
■*x>m  the  rents  of  stands  or  boxes  placed  round,  and 
^tles  placed  in  the  centre  of  the  areas,  and  which  were 
■^t  to  factors  and  others  connected  with  the  com  trade. 
^he  gross  revenue  of  the  Company  amounted  to  some- 
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thing  above  S300/.  per  annum,  the  gross  amount  of  on 
goings  being  about  900/.  per  annum. 

There  were  two  questions  raised  between  the  parties 
the  first,  whether  the  Plaintiff  was  not  disentitled 
maintain  the  suit,  on  the  ground  of  an  undetermined  co 
position ;  and  secondly  and  principally,  the  mode  in  whic 
the  Company''s  premises  were  to  be  assessed  for  tithe. 


to 


ch 


In  reference  to  the  composition,  it  appeared  that  Di 
Owen,  the  Plaintiff's  predecessor  as  rector  of  the  parisW 
had,  before  the  erection  of  the  Company^s  buildin 
agreed  to  accept  from  the  Company  90/.  per  annum, 
lieu  of  or  as  a  composition  for  tithe,  this  compositi 
being  treated  by  Dr.  Owen  as  25.  9d,  in  the  pound 
the  amount  of  his  estimated  rental  of  the  houses  pull 
down  to  form  the  site  of  the  Com  Exchange.      Th^r-Xhi 
sum  of  90/.  was  paid  to  Dr.  Owen  until  his  death,  whi< 
took  place  in  December  1837,  and  w£is  also  received 
the  Plaintiff  without  complaint  or  observation  down 
Michaelmas  1847.     Subsequently  to  that  time,  and 
fore  the  filing  of  the  bill,  a  long  correspondence 


r. 

h, 


m 
ion 
on 
led 

is 


Sch 
by 
to 


place  between  the  Plaintiff  and  the  Defendants,  iir^^^^ 

m 

effect  of  which  is  alluded  to  by  the  Lord  Chancellor 
his  judgment.      The  Defendants,  however,   contend 
that,  before  filing  his  bill,  the  Plaintiff  was  bound 
have  given  a  proper,  legal,  and  formal  six  months  noti 
of  his  intention  to  determine  the  composition. 


m 

led 

to 

ice 


ed 


With  regard  to  the  second  point  in  the  suit,  namelj^^  y* 
the  mode  of  assessment,  the  Company  contended  t****^^^*^ 
they  ought  to  be  treated  as  occupiers  as  well  as  o 
ers  of  the  premises,  and  if  so,  that  the  rent  obtainei^'^^ 
for  the  houses  pulled  down  would  be  the  "  such  yearl^^  ^ 
rent  as  the  same  was  last  letten  for,^'  within  the  mean-^^^^^^^^ 
ing  of  the  item  of  the  decree,  contained  in  the  fourti^^-^^ 

sectio 
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section  of  the  Statute ;  and  that  the  same  result  ^ould 
follow  by  regarding  the  case  as  within  the  item  con- 
tained in  the  eighth  section  relating  to  the  conversion 
of  a  dwelling-house  into  a  ^^  warehouse,  storehouse,  or 
such  like»^  They  had  also  been  advised  that  the  case 
resembled  that  of  the  dyehouse  or  brewhouse  men- 
tioned in  the  ninth  section  (a). 

The 


(a)  The  following  are  the  sec- 
tions of  the  Statute  above  re- 
ferred to : — 

II.  As  touching  the  pajrment 
of  tithes  in  the  city  of  London, 
and  the  liberties  of  the  same,  it 
is  fully  ordered  and  decreed  by, 
&c.,  that  the  citizens  and  in- 
habitants of  the  said  city  of  Lon- 
don and  liberties  of  the  same, 
for  the  time  being,  shall  yearly, 
without  fraud  or  covin,  for  ever 
pay  their  tithes  to  the  parsons, 
vicars,  and  curates  of  the  said 
city  and  their  successors  for  the 
time  being,  after  the  rate  here- 
after following,  that  is  to  wit,  of 
every  ten  shillings  rent  by  the 
year  of  all  and  every  house  and 
houses,  shops,  warehouses,  cel- 
lars, stables,  and  every  of  them 
within  the  said  city  and  liberty 
of  the  same,  sixteenpence-half<^ 
penny.  And  every  of  twenty 
shillings  rent  by  the  year  of 
aU  and  every  such  house  and 
houses,  shops,  warehouses,  cel-^ 
lars,  and  stables,  and  every  of 
them,  within  the  said  city  and 
liberties,  two  shillings  and  nine- 
pence.  And  80  above  the  rent 
of  twenty  shillings  by  the  year, 
ascending  from  ten  shillings  to 
ten  shillings  according  to  the 
rate  aforesaid. 

IV.  Item,  That  every  owner 
or  owners,  inheritor  or  inheri- 


tors  of  any  dwelling-house  or 
houses,  shops,  warehouses,  cel- 
lars, or  stables,  or  any  of  them, 
within  the  said  city  and  liber- 
ties, inhabiting  or  occupying 
the  same,  himself  or  themselves, 
shall  pay  after  such  rate  or 
tithes  as  is  above  said,  after  the 
quantity  of  such  yearly  rent  as 
the  same  was  last  letten  for, 
without  fraud  or  covin. 

VIII.  Item,  If  any  dwelling 
house,  within  eight  years  last 
past,  was  or  hereafter  shaU  be 
converted  into  a  warehouse, 
storehouse,  or  such  like,  or  if  a 
warehouse,  storehouse,  or  Such 
like,  within  the  said  eight  years, 
was  or  hereafter  shall  be  con- 
verted into  a  dwelling-house ) 
that  then  the  occupiers  thereof 
shall  pay  tithes  for  the  same, 
after  the  rate  above  declared  of 
mansion-house  rents. 

IX.  Item,  That  where  any 
person  shall  demise  any  dye- 
house  or  brewhouse,  with  im- 
plements convenient  and  neces- 
sary for  dyeing  or  brewing,  re- 
serving a  rent  upon  the  same, 
as  well  in  respect  of  such  imple- 
ments, as  in  respect  of  such  dye- 
house  or  brewhouse ;  that  then 
the  tenant  shall  pay  his  tithes 
after  such  rate  as  is  above  aaid, 
the  third  penny  abated. 
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The  suit  came  on  to  be  heard  before  the  V  ioe-Chanoellos 
Knight  Bruce,  sitting  for  the  late  Vice-Chancellor  Sm:x 
James  Wigrant,  on  the  2nd  July  1851,  when  his  Honc^  t 
thought  that  notice  of  the  determination  of  the  composi- 
tion ought  to  have  been  given,  but  offered  the  Plaint^Mff 
an  opportunity  to  try  his  right  at  law.     On  the  Plaint^SS 
declining  this  proposal,  the  Vice-Chancellor  made  tb:^»e 
order  now  appealed  from,  dismissing  the  bill. 


The  appeal  which  was  partially  opened  on  the  ISthFi 
ruary  1 852,  before  the  then  Lord  Chancellor  Lord 
now  came  on  to  be  heard  before  Lord  Si.  Leonards. 


Mr.  Bethell,  Mr.  Hugh  Hilly  and  Mr.  Speed,  for  i 
Plaintiff. 

They  referred  to  the  evidence  in  the  case  in  regard 
the  payments  of  902.,  and  contended  that  those 
ments  were  neither  made  to  Dr.  Owen  and  the 
tiff,  nor  received  by  them,  as  a  composition,  and 
even  if  so  paid  and  received,  the  composition  had 
determined  by  the  Plaintiff;  that  there  was  no 
sity  for  a  trial  at  law  to  establish  the  Plaintiff's  rig] 
and  that  he  was  clearly  entitled  to  institute  the 
suit.    On  the  question  of  how  the  premises  should 
rated,  they  submitted  that  the  claim  of  the  Plaintiff 
correct  under  the  terms  of  the  Statute.    They 
to  and  commented  on  Walter  v.  Flint  (a),  WarraU 
Nicholls  (&),   Fell  v.    Wilson  (c),    KynasUm   ▼. 
laughby{d),  Antrobus  v.  The  East  India  Company  (ejCj 
The  Warden,  ^c.  of  St.  PauTs  v.  The  Dean  (/). 


the 


to 


t 


nt 
be 


V. 


The  Lord  Chancellor  here  suggested  that  it  would 

wel 


(a)  3  GwUKm,  985. 
ib)  4  GwiUim,  1302. 
(c)  12  East,  83. 


(d)  Western**  TUke Case$,li7 

(e)  13  Ves.  9. 

(f)  4  Price,  (55. 
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well  that  the  counsel  for  the  Defendants  should  appear  for 
and  argue  the  case  on  behalf  of  the  holders  of  the  stalls 
or  tables  as  well  as  for  the  Company,  m  order  to  avoid 
any  necessity  for  directing  the  cause  to  stand  over  for 
want  of  parties,  as  none  of  the  holders  were  made  De- 
fendants in  the  suit.  The  parties  acquiesced  in  this 
suggestion. 

Sir  TT,  P.  Wood^  Mr.  WilUsy  and  Mr.  Humphrey^ 
appeared  for  the  Defendants,  and  also  for  the  holders  of 
the  stalls  or  tables,  in  support  of  the  decision  of  the 
Vice-Chancellor. 

They  relied  on  the  fact  of  the  annual  payments,  con- 
tending that  such  payments  were  a  composition,  and  that 
the  composition  had  never  been  legally  determined.  As 
to  the  rating,  they  insisted  that  the  holders  of  stalls  or 
tables  could  not  be  treated  as  tenants ;  Gray  v.  Cook  (a), 
Surman  v.  Darley  (5).  They  also  cited  in  the  course  of 
their  argument  Hill  v.  Smith  (c)^  Aynsley  v.  Words- 
worth (J),  Goode  v.  Howells  (e),  Wood  v.  Leadbitter  (/*). 

Mr.  JBethelly  in  reply. 
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The  Lord  Chancellor,  at  the  conclusion  of  the  argu- 
ment, said|  that  without  intending  then  to  dispose  of 
the  case,  or  to  give  an  opinion  on  the  question  of  the 
composition,  he  desired  to  suggest  for  the  consideration 
of  the  parties,  whether  if  the  Plaintiff  should  be  held 
entitled  to  a  decree  of  some  kind  or  other,  it  would  not 
be  well  to  arrange  to  have  a  reference  to  the  Master  in 
such  a  form  as  would  settle  the  yearly  value  of  the  pre- 
mises, 

(a)  8  East,  336.  ((/)  2  F.  ^  B.  331. 

(b)  14  M.  Sf  W.  181.  ((?)  aM.^W,  198. 

(c)  4   Taunt.  520 ;    10  East,  (/)  13  M,  Sf  W.  838. 
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IDi8e8^  minus  that  of  any  portions  which  were  not  liable 
to  tithe. 


IS 


The  Lord  Chancellor. 

The  course  which  was  taken  at  the  bar  in  regard 
this  case  has  relieved  the  Court  from  considerable 
ficulty ;  and  the  only  question  that  I  understand  it 
necessary  for  me  to  decide  is,  whether  or  not  the  Plaint==3S 
can  maintain  the  suit,  and  that  depends  upon  whelli  ^^^^ 
there  was  such  a  composition  as  bound  him  and  require 
him  to  give  a  regular  notice  to  put  an  end  to  it* 


There  is  a  distinction  between  this  case  and  the  o 
nary  case  of  a  composition  for  tithe ;  for  where  a  mon 
pajrment  is  made  upon  annual  value,  it  requires  ve 
strong  evidence  to  maintain  that  it  is  a  compositioi 
and  that  it  is  so  cannot  be  inferred  from  the  me 
circumstance  of  the  receipt  of  an  annual  sum  below  tC-^^^^ 
annual  value.     A  party  may  choose  to  take  less  than  iM^^^^^ 
actual  value,  or  he  may  not  be  able  to  ascertain  whs. 
that  value  is ;  and  it  is  not,  therefore,  like  a  money  pa^^. 
ment  made  in  respect  of  prsedial  tithes,  where  there 
be  no  dispute  or  doubt  that  one  thing  is  being  paid 
lieu  of  or  in  commutation  for  another.     A  case 
like  the  present  must  stand  on  its  own  peculiar  circunc^^ 
stances. 


hat 
#ay- 


in 


I  will  first  assume  that  the  payment  in  question 
as  a  composition  with  Dr.  Owen,  although  that  might 
considered  a  question  of  considerable  difficulty ;  but  m 
posing  that  to  be  so,  the  next  point  is,  whether  thai 
composition  was  adopted  and  accepted  by  Mr.  LettSf 
Plaintiff.     Mr.' Letts  undoubtedly  received  and  accep 
the  same  payment  as  had  previously  been  nuide  to  Dr» 
Otven,  and  I  am  now  assuming  that  that  payment 
a  composition,  but  there  was  no  direct  dealing  heiweai^^ 


be 
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and  the  owners  of  the  property,'  in  regard  to  the 
ptance  of  less  than  the  value.     It  might  well  be^ 
finding  a  payment  which  had  been  made  with  re^ 
ce  to  the  old   value,  that  is,  the  value  of  the 
originally  standing  on  the  ground,  which  houses 
1)een  thrown  down  in  order  to  erect  the  new  Ex- 
^e,   he  would  accept  that  payment,  not  knowing 
^alue,  or  not  wishing  for  the  time  to  disturb  the 
dgement ;  but  that  would  not  amount  to  a  composi'> 
What  might  be  a  composition  in  respect  of  one 
9  might  be  received  by  another  without  knowledge 
t>  it  was  a  composition,  and  being  an  annual  pay- 
in  money,  and  not  being  of  the  value  of  the  actual 
^  shillings  and  nine  pence  in  the  pound,  it  would  not  of 
^-^elf  amount  to  a  composition.     I  think  it  very  doubtful, 
^pOQ  the  whole  of  this  case,  whether  there  was  such  an 
^option  of  the  previous  dealing  between  Dr.  Owen  and 
the  Company,  as  would  amount  to  a  composition  bind- 
ing on  Mr.  Letts. 

I  will,  however,  assume  that  there  was  a  good  compo^ 
sition  with  Dr.  Owen^  and  that  it  was  accepted  by  and 
bound  Mr.  Letts;  and  the  question  then  is,  whether 
that  composition  has  been  put  an  end  to.  I  am  not 
aware  of  any  authority  which  would  decide  in  regard  to 
a  payment  like  this,  that  you  must  give  the  same  notice 
as  would  be  requisite  in  regard  to  one  for  a  common 
render  of  tithes :  I  believe  it  is  not  touched  by  decision, 
and  I  give  no  opinion  upon  the  point.  I  am,  however, 
very  clear,  upon  the  correspondence,  that  the  effect  of 
it  is  an  assertion  by  Mr.  Letts  that  he  is  receiving 
less  than  the  value,  and  an  acquiescence  on  the  part  of 
the  Com  Exchange,  not  in  any  supposed  exaggerated 
value  which  they  believed  at  that  time  Mr.  Letts  was  put- 
ting on  the  property,  but  an  acquiescence  in  the  altera- 
tion and  revision  of  the  annual  payment  which  was  at  that 

time 
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time  in  course  of  payment  to  him.  They  hint  indeed  at 
what  he  has  accepted,  but  they  do  not  allege  that  he  is 
bound  to  accept  the  annual  sum  tendered  to  him,  be- 
cause he  had  formally  adopted  and  accepted  that  which 
amounted  to  a  composition  on  the  part  of  his  predeces- 
sor Dr.  Owen,  It  is  impossible  to  read  the  correqKmd* 
ence  without  coming  to  the  conclusion  that  it  would 
be  taking  the  Plaintiff  perfectly  by  surprise  if  I  was  to 
allow  the  objection  set  up  by  the  Defendants.  The 
parties  came  here  upon  questions  with  reference  to  thei 
operation  of  the  decree  under  the  Act,  and  not  on  th< 
point  that  Mr.  Letts  had  not  a  right  to  say  that,  fo 
the  time  to  come,  he  would  have  that  to  which  he 
justly  entitled. 


to 
lie 


«:tbe 


My  opinion  therefore  is,  there  being  no  point  of  lai 
but  the  matter  being  one  of  fact  and  upon  the  dealings=s9 
between  the  parties,  that  the  Plaintiff  has  a  right 
maintain  this  suit ;  and  it  having  been  arranged  at  thtf 
bar  that  the  Company  shall  be  considered  as  appear- 
ing also  for  the  tenants,  and  the  question  being  only  one 
of  value  to  be  ascertained  either  by  tenancy  or  other- 
wise as  may  turn  out  to  be  just,  I  think  there  will  be  no- 
thing but  the  common  account  to  be  directed.     With 
regard  to  the  period  from  which  that  account  should  be 
taken,  I  am  not  disposed  to  carry  it  further  back  than  the 
filmg  of  the  bill. 


Considerable  discussion  then  took  place  as  to  the  form 
in  which  the  decree  should  be  drawn  up,  in  the  course  of 
which  the  Lord  Chancellor  expressed  his  desire  not  to 
exclude  the  Company  from  raising  a  question  as  to  any 
portion  of  the  premises  which  might  not  in  law  be 
deemed  liable  to  tithe. 

It 
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It  was  ultimately  arranged,  with  the  sanction  of  his 
Lordship,  that,  after  providing  in  the  usual  way  for  the 
reversal  of  the  order  of  the  Vice-Chancellor  and  insert- 
ing the  submission  of  the  Company  to  be  bound  in  respect 
of  their  tenants^  liability,  the  decree  should  declare  the 
Plaintiff  to  be  entitled  to  tithes  after  the  rate  of  two 
shillings  and  ninepence  in  the  pound  on  the  annual  value 
of  the  London  Com  Exchange  and  premises,  to  be 
ascertained  in  manner  thereafter  directed,  from  the  filing 
of  the  bill ;  that  it  should  be  referred  to  the  Master  to 
inquire  into  and  ascertain  the  annual  value  of  the  Lon- 
don Com  Exchange  and  premises  in  each  year  from  and 
since  the  date  of  the  filing  of  the  bill,  and  that  in  making 
such  inquiry  the  Master  should  have  regard  with  respect 
to  such  parts  of  the  premises  as  were  let  at  annual  rents, 
to  the  annual  rents  received  by  the  Company  in  respect 
thereof,  but  deducting  therefrom  such  parts  of  such 
rents,  if  any,  as  were  paid  for  or  properly  attributable 
to  any  matters  or  things  included  in  or  incident  to  such 
lettings  the  annual  value  of  which  was  not  imder  the 
Statute  chargeable  with  tithes;  with  liberty  to  state 
special  circumstances. 
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March  13. 


WYKE  V.  ROGERS. 


against    an  order    made  by  the   Vice-ChanceDcrrDr 


Knight  Bruce  on  further  directions,  bearing  date 


Before  The     mHIS  was  an  appeal  by  the  Plaintiff  Jacob  Wyh 

Lord  Chau' 
eellor  Lord 
St.  Lbon- 

A.B,  entered  '^'^^^  March  1851,  dissolving  an  injunction  previo 

into  a  bond       granted,  and  staying  all  further  proceedings  in  the  sui 
as  a  surety :  ^     o  o 

the  creditor 
subsequently 
took  from  the 
principal 
debtor  a  pro- 
missory note 
for  the 
amount  pay- 
able in  two 
months,  but 
afterwards  in 
consequence 
of  the  insol- 
vency of  the 
debtor  sued 

A.  B,  on  the 
bond.    A. 

B.  then  filed 
his  bill  to 
restrain  the 


y 
t. 


The  Bill  was  filed  in   January  1849   against  Alt 

Rogers  and  Seth  JEvans^  but  on  the  death  of  the  latt 

was  amended  by  striking  out  his  name  as  Defendan 

It  stated,  in  effect,  that  the  Plaintiff,  on  the  application 

8.  Evans  and  on  an  arrangement  made  between  the 

in  consequence  of  such  application,  joined  £».  Evans  In 

bond,   dated  the  18th  May  1843,  to  the   Defendan^K==^ 

A,  Rogers^  in  the  penal  sum  of  800/.,  A.  Rogers  havin^_ 

advanced  to  the  Plaintiff  120/.,  and  to  S.  JEraiw280Z.,an^  -^ 

the  condition  of  the  bond  being  that  the  same  should 

void  on  payment  by  S,  Evans  and  the  Plaintifi^  oi*  eithe*' 

of  them,  of  400/.  to  A.  Rogers  ;  that  the  arrangement' 

actionTon  ^he  between  the  Plaintiff  and  8.  Evans  was,  that  so  far 

pound  that     regarded  the  280/.  the  Plaintiff  executed  the  bond  onl)^^  ^ 
he  was  dis-  °  *   "        ^ 

charged  from   as  surety  for  8,  Evans ;  that  A.  Rogers  was  at  th^^  ^ 

liability  by  tim^  '^ 

the  giving  of 

the  promissory  note :  the  creditor,  by  his  answer,  denied  that  such  was  the  effect 
of  the  transaction ;  and  on  the  hearing  an  inquiry  was  directed  in  respect  of  th^ 
circumstances  under  which  the  promissory  note  had  been  given.    The  Master  re«-- 
ported  that,  though  there  was  not  any  written  or  any  distinct  parol  agreemen 
oetween  the  parties,  yet  there  was  a  general  understanding  that  the  giving 
the  note  was  not  to  affect  the  bond:    Held,  on  further  directions,  that*  un 
these  circumstances,  there  was  no  case  for  the  interference  of  a  Court  of  Equity.  ^jj^ 

A  transaction,  which  would  otherwise  operate  as  a  release  of  a  8amy»  wiLL^"'^ 
not  have  that  effect  if  the  remedy  against  the  surety  is  reserved ;  and  the  qtiestion  -^^^^ 
therefore  in  the  abore  case  was,  there  being  no  special  ground  for  equitable  ^^^  i* 
relief,  whether  an  agreement  to  reserve  the  rights  against  the  surety  reallv  "^f^^ 
existed :  Held,  on  the  evidence  and  the  Master's  report  founded  on  it,  that  such  ^^^^ 
an  agreement  did  exist,  and  also  that  parol  evidence  was  admissible  to  prove  k. 
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time  of  taking  the  bond  well  aware  of  this  arrangement ;  1852. 
that  the  Plaintiff  duly  paid  the  120/.  advanced  to  him 
when  the  same  became  due,  but  that  S.  Evans  did  not 
pay  the  280Z. ;  that  when  the  280Z.  became  due,  8,  Evans 
gave  to  A.  Rogers  a  promissory  note  for  the  amount 
payable  two  months  after  date,  and  that  A.  Rogers 
thereupon  agreed  that  the  payment  of  the  280/.  due  on 
the  bond  should  be  postponed  until  the  promissory  note 
should  arrive  at  maturity;  that  this  arrangement  be- 
tween /S.  Evans  and  A,  Rogers  was  made  without  the 
consent  or  knowledge  of  the  Plaintiff;  that,  the  pro- 
missory note  not  being  paid,  an  action  was  brought 
against  jS.  Evans  for  the  amount,  and  judgment  re- 
covered in  the  action ;  that  no  execution  was  issued  on 
the  judgment,  S,  Evans  being  insolvent ;  that  A.  Rogers 
then  commenced  an  action  against  the  Plaintiff  and 
S*  Evans  upon  the  bond  for  the  280Z.  and  interest  then 
due  ;  and  that  jS.  Evans  was  lately  dead  insolvent.  The 
bill  charged  that  under  the  circumstances  before  men* 
tioned  the  Plaintiff  was  released  from  the  bond,  and 
that  the  bond  was  satisfied  so  far  as  regarded  the 
Plaintiff's  liability  under  the  same :  it  prayed  a  declara- 
tion to  this  effect,  and  that  the  Defendant  might  be 
restrained  from  proceeding  with  the  action. 

The  Answer  of  the  Defendant,  which  was  filed  in  March 
1849,  denied  generally  that  the  Plaintiff  was  discharged 
from  his  liability  under  the  bond :  it  insisted  that  the 
Plaintiff  joined  in  the  bond  as  a  surety  for  the  whole  sum 
of  400Z. ;  and  as  to  the  promissory  note,  it  stated  that  at 
the  time  the  same  was  given,  it  was  distinctly  understood 
and  agreed  that  it  was  not  to  be  considered  as  payment 
of  the  balance  due  on  the  bond  and  as  substituted  for 
the  bond,  but  that  the  bond  was  to  continue  as  a 
security  for  the  remainder  of  the  sum  of  400/.  after  de- 
ducting the  120Z.  paid  by  the  Plaintiff:  it  denied  any 

undertaking 
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undertaking  or  agreement  on  the  part  of  the  Defendant 
for  postponing  the  payment  of  the  280/.  due  on  the 
bond. 

Previously  to  the  coming  in  of  the  Defendant's  answer 
the  common  injunction  was,  on  the  28th  March  1849, 
obtained  by  the  Plaintiff;  and  this  injunction  was,  on  the 
26th  ApriU  continued  on  the  terms  that  the  Plaintiff 
should  give  judgment  at  law  for  the  amount  claimed  in 
the  action,  to  be  dealt  with  as  the  Court  might  direct, 
without  prejudice  to  any  question  in  the  cause. 

The  suit  was  heard  before  the  Yice-Chancellor  Knight 
Bruce ^  on  the  27th  February  1850,  when  his  Honor 
made  an  order  referring  it  to  the  Master  to  inquire  and 
state  whether  at  the  time  when  the  promissory  note  was 
given,  there  was  any  and  what  agreement  respecting  the 
bond  between  A,  Rogers  and  S.  JEvans^  and  under 
what  circumstances  the  promissory  note  was  given,  with 
liberty  to  state  circumstances  specially,  and  either 
party  was  to  be  at  liberty  to  examine  Philip  Price  the 
solicitor  of  A.  Rogers j  notwithstanding  his  having  been 
previously  examined  in  the  cause. 

The  Master  made  his  report  under  this  reference  on 
the  15th  July  1850,  proceeding  on  a  state  of  facts  hiid 
before  him  on  the  part  of  the  Defendant  supported  by 
the  deposition  of  P.  Price,  and  P.  Price  having  also 
been  examined  before  him  viva  voce  in  reference  to  the 
inquiries  directed.  The  Master  found  that,  in  May 
1843,  8.  Evans  applied  to  P.  Price,  then  the  solicitor 
of  A.  Rogers^  to  procure  for  him  the  loan  of  400/.  oa 
the  security  of  the  joint  and  several  bond  of  himself  and 
the  Plaintiff,  and  P.  Price  thereupon  applied  to  A. 
Rogers  to  advance  400Z.  to  8,  EvanSy  which  she  agreed 
to  do  on  having  the  same  with  interest  at  61.  per  cent. 

secured 
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secured  to  her  by  the  joint  and  several  bond  of  8.  Evans  1852. 
and  the  Plaintiff;  that  on  the  18th  May  1843,  a  bond 
was  executed  by  the  Plaintiff  and  8.  Evans,  in  the  penal 
sum  of  800/.,  conditioned  for  the  payment  of  400/.,  which 
sum  was  paid  by  P.  Price,  as  the  agent  of  A.  Rogers^ 
to  8.  Evans  with  the  consent  of  the  Plaintiff.  The 
Master  then  set  out  the  bond  to  the  effect  above  stated ; 
and  found  further  that,  on  the  20th  January  1844,  the 
Plaintiff  paid  A.  Rogers  120/.  on  account  of  the  prin- 
cipal secured  by  the  said  joint  and  several  bond,  toge- 
ther with  1/.  bs.  for  interest ;  and  that  on  that  occasion 
a  conversation  passed  between  P.  Price  and  the  Plain- 
tiff, in  the  presence  of  ^.  Rogers,  as  to  the  liability  of  the 
Plaintiff  for  the  residue  of  the  400/.,  and  that  P.  Price 
thereupon  stated  to  the  Plaintiff  that  his  liability 
extended  to  the  whole  of  such  remainder  if  the  same 
was  not  paid  by  jS.  Evans,  and  P.  Price  then  and  there- 
upon, in  the  presence  of  the  Plaintiff,  wrote  a  memo- 
randum at  the  back  of  the  bond,  which  was  thereupon 
signed  by  A.  Rogers  in  the  presence  of  P.  Price  and 
of  the  Plaintiff  and  was  as  follows  : — ^'  Memorandum, 
January  20,  1844.  That  the  within  named  Jacob  Wyke 
paid  me  this  day  120/.  in  part  and  on  account  of  the 
principal  of  the  within  mentioned  bond,  together  with 
1/.  55.  balance  of  the  interest  for  the  same  up  to  this 
date.    As  witness  my  hand  the  day  and  year  aforesaid."^ 

The  Master  further  found  that  previously  to  the  20th 
January  1845,  A.  Rogers  applied  to  8,  Evans  for  pay- 
ment of  the  residue  of  the  400/. ;  and  in  consequence 
of  such  appUcation  8.  Evans,  on  the  20th  January  1845, 
made  and  delivered  to  A.  Rogers  the  following  promis- 
sory note :  — "  A  bergavenny,  January  20,1 846.  280/.  two 
months  after  date.  I  promise  to  pay  Mrs.  Alice  Rogers 
or  her  order  the  sum  of  280/.  value  received.  8eth 
Evans.    At  Messrs  Baily  ^  Co.^  Bankers,  A  bergavenny.'* 

The 
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1852.  The  Master  stated  that  upon  consideration  of  the 

evidence  of  P.  Pricey  he  was  of  opinion  that  the  pro- 
missory note  was  not  given  in  discharge  of  the  bond,  and 
that  there  was  a  general  understanding  between  A. 
Hogers  and  S.  Evans,  that  A.  Rogers'  remedy  on  the 
bond  was  not  to  be  taken  away ;  but  he  found  that  there 
was  no  written,  nor  beyond  the  general  understanding 
before  mentioned,  any  distinct  parol  agreement  respect- 
ing the  bond  between  A.  Rogers  and  8.  Evans. 

Mr.  Price  in  his  deposition  in  the  cause  stated  that,  at 
the  time  when  the  promissory  note  was  given,  "  it  was 
most  distinctly  understood  and  agreed  to  by  the  said 
8.  Evans  that  the  said  promissory  note  was  not  to  be 
considered  as  payment  of  the  balance  due  upon  the  said 
bond,  and  as  substituted  for  the  said  bond,  but  that  the 
said  bond  was  to  remain  as  a  security  for  the  balance 
then  due  thereon  .....  It  was  distinctly  understood  . 
and  agreed  to  by  the  said  8,  Evans  that  the  said  bond  J 
should  remain  as  the  security  for  the  balance  due  on  it, 
and  that  the  said  Defendant,  A.  Rogers,  should  be  en- 
titled to  put  the  said  bond  in  force,  notwithstanding 
such  promissory  note  had  been  given.**'  Mr.  Price 
completely  adhered  to  this  statement  in  his  mv&  voce 
examination  before  the  Master. 

The  cause  came  on  to  be  heard  upon  further  direc- 
tions upon  the  Master's  report  before  the  Vice-chan- 
cellor Knight  Bruce  on  the  27th  March  1851,  when  an 
order  was  made  that  the  injunction  granted  should  be 
dissolved  ;  that  the  Defendant  should  be  at  liberty  to 
issue  execution  on  the  judgment  obtained  in  the  action ; 
that  the  Plaintiff  should  pay  the  costs  of  the  suit ;  and 
that  all  further  proceedings  therein  should  be  stayed. 

This  order  was  taken  in  the  absence  of  the  Plaintiff, 

on 


n  opening  the  case^  some  discussion  took  place  as 
hether  it  could  be  properly  treated  as  an  appeal, 
whether  an  application  for  a  rehearing  ought  not  to 
s:»ade  to  the  Vice-chancellor. 


-\ 


%e  Lord  Chancellor  was  clearly  of  opinion  that  such 

the  right  course  for  the  Plaintiff  to  pursue ;  but 

that  if  the  Defendant  did  not  object,   he  would, 

\  ^^t-lfc  the  view  of  saving  delay  and  expense  to  the  parties, 

^lo^  the  present  hearing  to  proceed ;  adding,  however, 

^^^^t  it  must  not  be  drfiwn  into  a  precedent.] 

Mr.  C.  P.  Cooper^   Mr.  JBilton,  and   Mr.  Joseph 
Proton,  for  the  appeal. 

They  contended  that  the  taking  of  the  promissory 
note  had  discharged  the  surety,  either  as  changing  the 
security  altogether,  or  as  giving  time  to  the  principal 
debtor ;  that  so  far  as  the  finding  of  the  Master  nega- 
tived this  conclusion,  it  was  wrong ;  that  the  only  evi- 
dence in  support  of  the  Defendants  case  was  that  of  her 
own  solicitor,  and  that  this  ought  not  to  be  taken  as 
against  the  Plaintiif ;  that  any  reservation  of  the  credi- 
tor's right  against  a  surety  on  a  giving  of  time  to  the 
principal  debtor  must  be  clear  and  express,  and  must 

Vol.  I.  E  E  d.  m.  o.    also 


') 


^A 


^.- 
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affidavit  of  the  Defendant  having  been  served  with        1852. 
order  on  setting  the  cause  down  for  hearing.     The 
Chancellor,  however,  required  the  case  to  be  opened 
As:^<3.     the  facts  stated  to  him,  and  he  considered  and  ex- 
p^r^^^t^ssed  an  opinion  on  the  question  raised.     The  Plaintiff 

applied  to  have  the  cause  restored  to  the 
IT  and  heard ;  but  the  Defendant  objecting  to  this, 
Vice-Chancellor  refused  to  interfere.     The  Plaintiff, 
ti^"^^<i^r  these  circumstances,  now  appealed  to  the  Lord 

Lcellor. 
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also  appear  on  the  face  of  the  document  giving  the 
time.      They  cited    Stone   v.    Compton  (a),  Lewis  v. 

V,  Jones  (i),  J5x  parte  Glendinning  (c),  Byles  oa  B\Sls^ 

Rogers.  •,  ^z*     j    e 

p.  186,  ed.  5. 

Mr.  Wigram,  Mr.  Bovill^  and  Mr.  Pearson^  for  the 
Defendant. 

They  submitted  that  the  sole  question  was  what 
was  the  intent  with  which  the  promissory  note  was 
given,  and  that  to  make  it  a  discharge  of  the  surety  it 
was  necessary  to  prove  that  such  was  its  intent,  by  show- 
ing either  that  it  was  to  supersede  the  bond  or  to  sus- 
pend the  remedy  on  the  bond  ;  and  that  the  report  of 
the  Master  negatived  entirely  the  PlaintiiTs  cBse, 
They  referred  to  Pring  v.  Clarkson  (d). 

Mr.  JBrown,  in  reply. 

The  Lord  Chancellor. 

In  this  case  the  Plaintiff  entered  into  a  bond  as  Borety 
for  400/.,  of  which  120Z.  have  been  paid,  and  280/.  re- 
main due.  A  promissory  note  was  given  by  the  prineipsi 
debtor  to  the  creditor  for  the  latter  sum,  payable  at  two 
months.  The  effect  of  this  transaction  at  law  was  in  i^ 
manner  to  impeach  the  bond;  but  the  question  might 
arise  whether  the  promissory  note  did  not  of  necessityi 
in  the  absence  of  any  agreement  being  proved  to  the 
contrary,  operate  as  a  discharge  of  the  surety ;  that-  ^ 
to  say,  whether  it  was  simply  a  collateral  securityi  ^^ 
whether  it  was  not  a  security  which  gave  time  to  ^^ 
principal  debtor. 

18 

All  the  cases  prove  that,  where  an  instruments 

(a)  5  Bing.,  N.C.  I42,se€p.  156.        (c)  Buck,  517. 

(b)  AB.SfC.  506.  id)  I  B.  ^  C.  14. 


RoGKRfl. 
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talc^n  which  might  otherwise  operate  as  a  discharge  of 

the      ^surety,  there  will  be  no  discharge  if  the  remedies 

agskiKist  the  surety  are  preserved.     In  the  present  case  an  v, 

action  was  brought  on  the  bond,  to  which  the  Defendant, 

the   riaintiff  here,  had  no  defence ;  he  therefore  comes  to 

equity  for  relief.     This  Court,  however,  cannot  interfere 

against  a  legal  obligation,  unless  an  equitable  case  is  made 

out  ;  and  it  must  therefore  be  shown  that  the  transaction 

in  (question  released  the  Plaintiff  from  the  obligation.    No 

such  case  has  been  attempted  to  be  made  out,  and  I 

give  no  opinion  upon  it ;  because  it  is  perfectly  clear  in 

l&w  that  an  agreement,  that  a  transaction  which  would 

of   itself  operate  to  release  the  surety  shall  not  have 

that  effect,  may  be  proved  by  parol  evidence. 

It  was  said  at  one  time  in  the  course  of  the  argument 
that  parol  evidence  could  not  be  admitted  to  impeach 
^'he  promissory  note.     This,  however,  was  not  the  pur- 
P^>se  for  which  the  evidence  was  sought  to  be   intro- 
duced ;  it  was  only  to  prevent  the  collateral  operation  of 
^™t  note  by  showing  that  it  was  not  intended  to  prevent 
pi^ceeding  on  the  bond,  and  thus  to  release  the  surety. 
If  the  evidence  had  not  been  admissible,  the  Plaintiff 
^wght  not  to  have  allowed  the  case  to  go  to  the  Master ; 
hut  such  was  the  course  taken,  and  a  great  deal  of  evi- 
dence has  in  consequence  been  gone  into,  the  result  of 
^tich  is  clearly  against  the  Plaintiff.     The  Defendant 
*^ving  sworn  in  her  answer  that  there  was  an  agree- 
ment that  the  promissory  note  should  not  affect   her 
^curity,  the  Plaintiff  said   that  that  answer  was  not 
to  be  relied  on,  and  the  Court  therefore  directed  the 
inquiry.     The  result  has  been  to  prove  in  the  most  dis- 
tuict  manner  that  it  was  understood  between  the  parties 
that  the  Defendant  s  remedy  on  the  bond  was  not  to  be 
affected ;  so  that  even  if  I  was  to  reverse  the  decree, 
nothing  more  could  be  done  than  has  been  done  already. 

E  E  2  Cases 


r 
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1852. 


Cases  were  cited  to  show  that  the  reservation 
rights  against  the  surety  ought  to  have  appeared 
face  of  the  promissory  note ;  they,  however,  pi 
such  thing.  They  were  cases  of  regular  deeds  < 
ten  instruments ;  and  the  Court  held  that  ihei 
could  not  be  taken  away  by  a  mere  parol  agr 
In  the  present  case  the  finding  of  the  Master  u 
it  is  in  eifect  that  there  was  a  general  dealing 
general  understanding  which,  in  point  of  law,  t 
to  a  stipulation  that  prevented  the  promissory 
equity  from  having  the  effect  of  discharging  the 
What  then  a  judge  of  this  Court  has  to  decide 
ther  or  not  there  was  in  truth  such  an  agreemen 
Defendant  contends  for :  the  evidence  shows  tha 
was ;  and  the  Master's  report  appears  to  m< 
right.  I  must,  therefore,  dismiss  the  appeal,  a 
costs. 
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1862. 


LEAF  V.  COLES. 

March  13. 
AND  May  5. 

In  tlie  Matter  of  JAMES  COLES,  a  Person  of  unsound 

Mind. 

f\  H  the  1 0th  December  1 85 1 ,  a  decree  was  made  in  this     ?«^^^?,P* 

V^  ^1  T       1     ^^^  Chan- 

cause  and  matter  by  the  then  Lord  Chancellor,  Lord    cellor  Lord 

TV-icro,  in  pursuance  of  the  decision  of  his  Lordship  re-         •  ^^^^* 

poi-t^ed  Ante,  page  171,  for  the  dissolution  from  that  date  in  a  case 

of  the  partnership  then  existincr  between  the  Plaintiffs  where  the  dig- 

*^  ^  °  ,       Bolution  of  a 

and  the  Defendant  James  Coles^  on  the  ground  of  the  in-  partnership 

sanity  of  the  Defendant,  upon  the  terms  of  the  Plaintiflfe  crwd  trcon"- 
paying  into  Court  to  the  credit  of  the  cause  and  matter  sequence  of 
to  aji  account  to  be  entitled  *'  The  separate  account  of  of  one^of  the 

James  ColeSy  a  person  of  unsound  mind :   A  capital  ac-  partners,  and 

1  »    t  i»  ^/»  Mm,  Ai   m>     1  t  1  «i      lar^e  sums 

count,    the  sum  of  66,4/4/.  55.  la.,  as  the  amount  of  the  had  been 

capital  of  the  Defendant  in  the  business  on  the  31st  Pf^^  '^^^  ^ 
*  ,  .         ,  Court  to  the 

-i^ccember  1 850,  including  his  share  of  the  profits  there-  separate  ac- 
in    up  to  the  same  day,  and  also  of  paying  into  Court  [unatic^in  re- 
^    an  account  to  be  entitled  "The  separate  account  of  spectofhis 
*^€Mme8  ColeSf  a  person  of  unsound  mind :    Income  ac-  capital  and 
^^^nt,"  the  sum  of  6726/.  Ss.  5rf.,  in  respect  of  his  share  P«'o?t8  of  t^e 
^^   the  profits  of  the  business  from  the  31st  December  Lord  Chan- 

*^S0  to  the  dissolution,  and  interest  on  the  said  sum  of  cellor,  on  be- 
^^  ing  subse- 

^^>474/.  5s.  Irf.,  at  6/.  per  cent,  from  the  31st  December  quently  satis- 
1850  to  the    I2th  January  1852,  after  deducting  the  JoJ^pfeJ^re- 
^^liount  of  certain  sums  drawn  out  on  account  of  the  De-  covery  of  the 

''^odant  and  interest  thereon.  dtred  thefund 

to  be  paid 

These  payments  were  duly  made  by  the  Plaintiffs  ac-      Mode  of 

^«^i-dingly.     Soon  afterwards  the  Defendant  James  Coles  proceeding 
y^         °  ^  ^  in  such  cases. 

*^^canae  restored  to  health  and  soundness  of  mind,  and 
^*^  the  10th  February  1852  was,  under  the  72iid  section 

of 
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:r    i«  •  X  *  ^T.  L\  100,  discharged  from  the  car< 
•  ."fiacw^  TTui  ^z  :zi  he  had  been  placed. 


-  .    '.ijeciac:  n«fc  presented  a  petition  to  the  Lor 

_-..-.   -^xiul:  :he  proceedings   in   the   suit  an 

.    ...   ZiL'^  ML'i  aLs*)  stating  that  he  had  graduall 

.   .':  ■  '--.^  :r-i  his  health,  and  was  then  of  souu 

.    .    ..i.    sjScirz:   for   the  government   of   hiiuse 

J-    .    ja-  ^5sa:c.  and  was  willing  to   submit  hinise    ^f 

:r     . -;n.nac:'u  of  such  medical  men  as  his  LorcfU- 

^^    ..  *.•  ;ii^^": ;  and  that  he  entirely  ai)pro\'ed  of  tl  ^»  e 

x:^-^-JSknz  rjoe  with  respect  to  the  copartnership  ai^»-  <1 

a.  ;..'-r54ii  :>«fn:in.     The  petition  prayed  that  the  sii  '■^i 

r-.  -r-,.  ;*  IJ ,  and  the  sum  of  (u'lGl.  8s,  5d.  migl:»t, 

«   --S'. .:.  :j-;  :Jkid  to  the  Petitioner,  and  that  Geor^t 

^^.   ::«:  :r  clitT  of  the  Petitioner,  and  who  had  be^» 

^^yy.,l^^*'^  :.:<£  c'-iardian  of  his  person  and  the  receiver   <jf 

».  9s^c.  'j::-^:  l»e  discharged  from  those  offices.     Tl^'s 

V  .-:•.;!•  v^.v:it  »"a^  supported  by  the  affidavits  of  !>*• 

in..,  I  i::o  Pr.  Stilfcell,  now  came  on   to    be   hen.»'*i 

ti-.  .^  ..*».  L.  ri  Chancellor. 

\  -    >V.  ':/.*  ri::,i  Mr.  C,  Burber,  for  the  Petitionei'- 

\i'    Jx;.-  i  .*.:.. i  Mr.  Stevens  appeared  to  consent     ^ -*" 
\.r.i.r  .'."  : -i    -.-.jrviian  ar.d  receiver,  the  heir-at-law,  ^.^"^^ 

'  stc..    I  Vc  >;rrv  by  any  delay  in  making  the  or^^  ^^ 
1  t.k'i  >.v^"v.v.»  :■*  :hnnv  il:e  slii^htesi  imputation  op 
:yKi:i  .'•■   ■  ^  "sV*-;:\:' Mr.  CWi'^'j?  recoverv;  but  this 
. ■ ' v^   ^  ^ ; ■  ;^   r;\ -- " "-  ^■i nd  the  Act  of  Pari iamen t  f 
iiA  .  »,>-  ^  vv  :*.:i\:  ov.:  that  there  shall  in  these  cases 
1  .^i.^-  ..'    v.  :^.:'  hclvUr  of  the  Great  Seal,  durin 

;     >-.   -  .V  P   Vict.  c.  loo,  S.  95. 


-c- 


{  Mr.  Bethell^  on  being  asked  by  his  Lordship  what  sum 

\  Would  be  now  required,  stated,  that  nothing  would  be 

I  wanted  at  present,  the  main  object  of  the  petition  being 

to  obtain  the  investment  of  the  66,474/.  65.  Id.  which 

was  in  Court  and  unproductive. 


K 


; 


The  Lord  Chancellor,  stating  that  he  wished  it  to  be 
understood  that  he  did  not  entertain  the  least  doubt  of 
Mr.  Coles's  recovery,  then  made  an  order  that  the  sum  of 
66,474/.  55.  \d.  should  be  invested  in  Consols ;  and  that 
Mr.  Coles  should  attend  one  of  the  Masters  in  Lu- 
nacy on  the  13th  April  next,  in  order  that  the  Master 
might  personally  examine  him  as  to  his  state  of  mind. 
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^What  I  propose  to  do,  having  some  experience  in  mat-        1 852. 
of  this  kind,  is,  to  make  an  order  for  the  payment 
to   Atf  r.  Coles  of  such  money  as  he  may  have  immediate  oc- 
casion for ;  if,  for  instance,  he  requires  the  6726/.  8*.  bd. 
^^    ix::^terest,  he  may  on  these  affidavits  receive  it.     If 
^^^^^    ^^nras  a  case  of  real  estate,  I  feel  that  I  could  have  no 
^6^i  ^^^sttion  in  makmg  the  order  at  once  ;  but  the  sum  in 
t  is  a  very  large  one  to  be  put  into  the  possession  of 
and  looking  therefore  to  the  comfort  and  safety 
^     -^<H  r.  Coles^  looking  also  at  the  Providence  which  is  over 
"*   ^^Xl  and  which  has  so  visited  him,  I  think  it  will  be 
'^^-^^^^^^  prudent  to  delay  the  order  for  the  payment  of  the 
^^^^^^e  of  the  fund.     I  repeat,  that,  in  prudence,  I  think 
'        *^^tter  to  make  now  an  order  for  the  payment  only  of 
sum  as  may  be  required  for  immediate  wants  ;  and 
*opose  on  this  day  month  to  request  one  of  the  Mas- 
to  see  Mr.  Colesj  and  after  that,  when  I  have  had 
pleasure  of  conversing  with  Mr.  Coles  for  a  quarter 
^^  an  hour  in  my  private  room,  I  will  make  the  order  for 
^^e  payment  of  the  whole  of  the  funds  in  Court. 


Mr. 
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lS5i.  Mr.  Coles  having  attended  the  Master  in  pur8aanc< 

of  the  foregoing  order,  and  the  Master  having  made  h 


|jK.\r 


ii^UUw 


w.  report  dated  the  16th  April  1 852,  the  petition  was  a 


put  in  the  paper  of  the  Lord  Chancellor. 


Hiy  5«  The  Lord  Chancellor^  on  coming  into  Court,  saici, 

that  he  had  just  had  an  interview  with  Mr.  Coles  in  Iris 
private  room,  and  that  the  result  was,  that  he  bad  muoli 
pleasure  in  making  the  order  asked  by  the  petition. 


The  Order  stated,  that,  upon  hearing  the  petition    ^d 
the  report  of  the  Master,  and  Mr.  Coles  having  attezzB-ded 
and  been  personally  examined  by  the  Lord  Chanc^Xor, 
and  appearing  to  be  in  a  sound  state  of  mind,  his  LorS^P 
ordered  that  the  proceedings  in  the  matter  should  b^^  su- 
perseded and  determined,  and  that  George  Coles  sk^^^d 
bo  discharged  from  the  several  offices  of  guardian       ^^ 
receiver,  and  from  the  care  of  the  person  and  receip:^^  ®' 
the  estate  of  James  Coles;  and  that  James  Coles  sh^^^'" 
be  restored  to  the  government  of  himself  and  his  est^^^ ' 
and  his  Lordship  further  ordered  that  the  stock  -^^^ 
chased  with  the  said  sum  of  66,474/.  5s.  \d.  in  pursu^^^^^ 
of  the  order  of  the  13th  March  1852,  should  be  tr^^^ 
ferred  into  the  name  of  James  Coles^  and  that  the  ^^^^ 
sum  of  6726/.  Ss.  5d,  cash  should  be  paid  to  Jcf^"^^ 
Coles. 
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1852. 


In  the  Matter  of  THE  VALE  OF  NEATH   AND  March  lo,  17. 
SOUTH  WALES  BREWERY  JOINT  STOCK 
COMPANY,  and  of  THE  JOINT  STOCK  COM- 
PANIES   WINDING-UP  ACT,  1848    (11   &  12 
Vict.  c.  45). 

LAWES^S  CASE. 

rilHIS  was  a  motion  on  the  part  of  John  Lawes^  the     Before  The 

executor  of  TF.  Lawes,  by  way  of  appeal  from  an    ceUor  Lord 

order  of  the  Vice-Chancellor  Knight  Bruce  made  on  the     ^'''*  Lbon- 

ARD8. 

16th  January  1851,  whereby  he  refused  to  discharge  or  By  the  deed  of 

vary  Bettlement  of 
a  Company  its 
directors  had  the  power  of  purchasing  on  behalf  of  the  Company  shares  in  the  capital 
of  the  Company  when  there  should  be  a  surplus  fund  of  10,000/.,  and  there  was  no 
prohibitory  clause  in  the  deed  restricting  the  purchase  under  other  circumstances. 
The  deed  provided  the  mode  by  which  a  sharenolder  parting  with  his  shares  was  to 
be  relieved  from  subsequent  responsibility.  The  deed  also  contained  clauses  regu- 
lating the  mode  of  convening  extraordinary  and  general  meetings,  and  provided 
that,  where  an  extraordinary  meeting  was  to  be  convened,  notice  should  oe  given 
of  the  specific  object  of  the  meeting  to  each  shareholder.  The  Company  being  in 
insolvent  circumstances,  an  extraordinary  meeting  was  held  and  a  resolution 
passed,  the  purport  of  which  had  not  been  previously  notified,  authorizing  the 
directors  to  purchase,  within  three  months,  the  shares  of  any  member  who  was 
desirous  of  retiring  from  the  Company,  who  would  lend  to  the  Company  a  sum 
equal  to  the  purchase-money.  After  the  expiration  of  the  three  months,  a  general 
meeting  of  the  Company  was  held,  at  which  the  directors  were  authorized  to  allow 
such  further  time  as  they  might  think  reasonable  to  those  shareholders  who  had 
not  complied  with  the  resolution  of  the  extraordinary  meeting,  and  the  forfeiture 
of  the  shares  of  those  proprietors  who  should  continue  to  be  defaulters  was  sanc- 
tioned. Acting  on  the  resolution  of  the  general  meeting,  JV,  L.  sold  his  shares  to 
one  of  the  directors  on  behalf  of  the  Company,  and  lent  a  sum  equivalent  to  the 
purchase-money,  receiving  the  loan  note  of  the  Company.  Having  died  before 
the  transfer  of  the  shares  was  efifected  with  all  the  formalities  prescribed  by  the 
deed,  the  Company,  at  the  instance  of  his  executor,  completed  the  transfer  by  the 
execution  of  those  formalities :  Held,  first,  that  the  resolution  of  the  extraordinary 
general  meeting,  being  invalid  was  incapable  of  being  ratified  by  the  general 
meeting  whose  powers  were  limited  to  acts  not  contrary  to  the  deed;  and, 
secondly,  that  the  resolution  of  the  general  meeting,  in  terms  applying  only 
to  defaulters,  could  not  be  construed  to  extend  to  the  privilege  of  retiring 
from  the  partnership,  which  had  expired  by  lapse  of  time ;  and,  thirdly,  that  the 
Master,  acting  under  an  order  for  winding  up  the  Company,  had  rightly  included 
the  executor  in  the  list  of  contributories  without  qualification. 
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1852.        vary  the  certificate  of  the  Master,  placing  J.  Lowes 
Lawbm*8      upo^  ^^6  list  of  contributories  of  the  above  Company  in 

Casb.  respect  of  thirty  shares  without  qualification.  The  ques- 
tion of  his  liability  depended  upon  the  validity  of  a 
transfer  of  the  shares  to  a  third  party  as  trustee  for 
the  Company,  regard  being  had  to  the  provisions  of  its 
deed  of  settlement.  The  Company  vras  formed  under  a 
deed  in  1840,  and  W.  Lawes^  the  Appellant^s  testator,  ^rs#r 
was  a  shareholder  in  respect  of  thirty  original  shares. 

On  the  10th  April  1844,  an  extraordinary  general 
meeting  of  the  Company  was  convened,  whereat  the  fol— - 
lowing,  among  other  resolutions,  was  unanimously  passed: 
— "Tliat  if  any  shareholder  should  be  desirous  of  with- 
drawing from  the  Company,  the  directors  shall  be  a^. 
liberty  to  purchase  his  shares,  at  a  price  not  exceeding 
15/.  per  share,  on  his  investing,  or  procuring  to  be 
vested,  an  amount  not  less  than  the  purchase-money  fo:  ^    ^r 
his  shares,  and  taking  the  loan  note  of  the  Company  fo:  ^ciDr 
five  years  at  5/.  per  cent,  interest  for  such  investment""^"  t, 
together  with  the  purcliase-money  for  his  shares ;  but  i^  m 
case  of  preference  shares  being  so  purchased  by  th^  -^e 
Company,  the  same  shall  be  taken  at  a  price  not  exceed^E:^- 
ing  20/.  per  share,  and  not  less  than  a  corresponding    ^g 
amount  be  introduced."     It  was  also  resolved  that  af^   ■•H 
advances  to  be  made  in  pursuance  of  the  resolution^ir^^ 
should  be  made  within  three  months  from  the  date  o  ^cDn 
which  the  meeting  was  held.     The  circular  convenin  ^e^^S 
this  meeting  stated  generally  its  object  to  be  to  receiv^^^^® 
from  the  directors  a  proposition  for  paying  off  the  ac^— ^J" 
vances  made  during  the  recent  interruption  to  the  trad^  -M^i 
and  discharging  such  other  liabilities  as  required  to  b:^  ^ 
paid  at  an  early  period,  and  to  provide  for  such  paymenr^^ts 
without  appropriating  to  that  purpose  the  funds 
from  the  present  trade. 

W.Law 
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W.  Lowes  was  not,  present  at  that  meeting,  but  a        1852. 
copy  of  the  resolution  was  sent  to  each  member  of  the      l*'^'^^ 
Company  by  the  post,  in  confoimity  with  the  provisions        Casb. 
of  the  Company^s  deed.     He   did  not,  however,  avail 
liimself  of  the  privilege  of  selling  his  shares,  or  of  ad- 
vancing any  money  to  the  Company  within  the  period  of 
three  months,  fixed  by  the  resolution. 

On  the  31st  July  1844,  the  ordinary  annual  general 
neeting  of  the  Company  took  place,  when  the  following, 
unong  other  resolutions,  was  adopted,  viz.  '^  That  the 
lirectors  allow  such  further  time  as  they  think  reason- 
able to  those  shareholders  who  have  not  complied  with 
the  resolutions  passed  at  the  special  general  meeting 
beld  in  Bristol  on  the  10th  oi  April  last ;  and  that  after 
the  expiration  of  such  further  time,  this  meeting  sanc- 
tions the  forfeiture  of  the  shares  of  those  proprietors 
who  shall  continue  to  be  defaulters.'*^ 

• 

On  the  21st  August  1844,  W,  Lawes^  being  desirous 
Df  acting  on  this  resolution,  sold  his  shares  to  W,  H, 
BucJilcmd  on  behalf  of  the  Company,  by  a  deed  duly 
executed.  The  consideration  on  the  transfer  deed  was 
the  full  price  of  the  shares  in  the  market ;  and  a 
loan  note,  signed  by  two  of  tlie  directors,  of  whom  W. 
H.  Buchland  was  one,  was  given  for  900/.,  payable  in 
ive  years,  with  interest  at  5/.  per  cent. 

Soon  after  the  sale  and  transfer  of  his  shares,  W, 
Lawes  died,  and  his  son  and  sole  executor,  J.  Lawes^ 
he  present  Appellant,  called  upon  the  directors  to  com- 
)lete  the  transaction  by  entering  the  same  in  the  share 
-egister  book,  and  by  issuing  a  certificate  of  the  transfer ; 
ind  tlie  entry  was  accordingly  made,  and  the  certificate 
jBSued  in  November  1 844. 

Probate  and  legacy  duty  were  paid  by  •/.  Lawes  in 

respect 
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respect  of  the  loan  note,  and  interest  was  paid  upon 
up  to  the  2lst  August  1846,  by  the  Company ;  but  t 
affairs  of  the  Company  subsequently  became  so  em 
rassed  as  to  render  it  impossible  for  them  to  contin 
their  engagements,  and  ultimately,  in  the  year  1849, 
order  was  obtained  for  the  winding-up  of  the  Compai^ 
under  "  The  Joint  Stock  Companies  Winding-up  A 
1848."     Under  these  circumstances,  the  Master  plac 
J.  Lawes  on  the  list  of  contributories  without  qualifi 
tion,  which  judgment  being  affirmed  by  the  Vice-C 
cellor,  J.  Lawes  now  appealed  to  the  Lord  Chancello 

The  following  clauses  of  the  Company's  deed  of  sett^ 
ment  were  more  particularly  referred  to  (a). 


22.  The  directors  shall  at  all 
times  have  or  keep  in  the  hands 
of  the  bankers  of  the  Company 
such  a  balance  as  shall  be  suffi- 
cient to  answer  the  current  ex- 
penses and  demands  of  the 
Company;  and  when  and  so 
often  as  the  balance  in  the 
hands  of  the  bankers  shall  be 
more  than  sufficient  for  the 
ordinary  purposes  of  the  Com- 
pany>  or  for  paying  the  yearly 
dividends  to  the  proprietors, 
the  directors  shall,  so  far  as  they 
conveniently  can,  accumulate 
the  same  until  a  surplus  fund 
be  raised  or  provided,  amount- 
ing to  the  sum  of  10,000/.  ster- 
ling money,  and  shall  report  the 
amount  of  such  accumulation 
at  every  annual  general  meet- 
ing ;  and  for  making  the  afore- 
said accumulations  the  direc- 
tors shall  lay  out  and  invest  the 
moneys  or  funds  appropriated 
to  such  purposes  in  the  names 
of  the  trustees  for  the  time 
being  of  the  Company  in  any  of 


the  public  stocks  or  funds 
Great Britain,or  at  interest u 
government  or  real  securL 
in  Midland  or  Wales,  but 
in  Ireland;  or  in  paying  off 
discharging  the  said  mort^ 
money  or  sum  of  15,000L 
any  part  thereof,  and  shall 
time  to  time  alter,  Yary» 
transpose  the  said  stocks, 
or  securities,  as  occasion 
require  or  as  it  shall  be  d 
ed  expedient;  and  in 
sufficient  balance  at  the 
cannot  be  obtained  by  oi 
means,  or  for  the  purposes 
which  such  surplus  fund  is 
these  presents  made  applica^ 
the  said  trustees  or  trustee 
the  time  being,  on  being  th 
unto  required  by  the  directo: 
shall  sell  and  convert  into 
ney  a  competent  part  of  tl 
surplus  fund,  and  of  the  stocl 
funds,  or  securities,  in  whi< 
the  same  shall  for  the  tii 
being  be  invested. 
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R.  Palmer  and  Mr.  Lewin^  for  the  Appellant. 

lubmit  that  Morgans  Case  (a),  on  the  authority  of 

which 
(a)  \DeQ.Sf  S.  750 ;  S.  C,  1  Mac,  <5-  G.  225. 


1852. 
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le  directors  may  from 
time,  by  and  out  of 
lias  fund  hereinbefore 
id,  purchase  and  buy 
share  or  shares  in  the 
tock  of  the  Company 
lall  be  offered  for  sale ; 
U  at  their  discretion 
ill  as  they  may  think 
)r  shall  suffer  the  same 
into  the  general  stock 
( of  the  Company,  for 
fit  of  the  existing  share- 
according  to  their  se- 
nd   respective    shares 

lie  respective  persons 
)  names  the  shares  in 
lital  of  the  Company 
m  time  to  time  be  held 
id  in  the  share  register 
Ik>mpany,  shall,  for  all 
Mises  of  these  presents, 
md  between  all  the  pre- 
I  future  shareholders  of 
the  said  capital,  be  de- 
he  true  and  absolute 
and  proprietors  of  such 
Bspectively. 

Jpon  all  transfers  of 
0  purchasers  and  others 
d  of  by  the  directors, 
all  cases  of  husbands^ 
rs,  administrators,  or 
,  applying  to  become 
ors  of  shares  belonging 
limed  by  them  in  those 
irs,  and  being  approved 
e  directors,  such  altera- 


tions shall  be  made  in  the 
share  register-book,  and  also  in 
the  copies,  by  way  of  certificate 
of  former  entries  therein  re- 
specting the  same  shares  as 
the  circumstances  may  require. 
And  the  approbation  of  the  di- 
rectors in  all  the  above  cases, 
to  be  valid,  shall  be  manifested 
by  entries  or  memorandums  to 
that  effect  in  the  share  register- 
book  under  the  signatures  of 
two  of  the  directors  for  the 
time  being,  and  by  like  memo- 
randums so  signed,  added  to  or 
indorsed  upon  the  copies  or 
certificates  of  the  former  entries 
respecting  the  shares  in  ques- 
tion in  the  share  re^^ter-book, 
or  instead  of  such  last  mention- 
ed memorandums  by  such  co- 
pies or  certificates  being  de- 
livered to  the  parties  entiUed 
thereto,  of  the  new  or  altered 
entries  respecting  the  same 
shares  in  the  register-book. 

42.  In  case  any  husband  of 
a  female  proprietor,  or  any 
executor,  administrator,  or  lega- 
tee, who  shall  not  obtain  the 
approbation  of  the  directors  to 
be  admitted  a  proprietor  of  the 
Company,  or  in  case  any  guar- 
dian committee  or  assignee  upon 
bankruptcy  or  insolvency  shall 
not  be  able  within  six  calendar 
months  from  the  time  of  his 
marriage,  or  of  his  becoming 
such  executor,    administrator, 

l^atee. 
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which  the  Vice-Chancellor  decided  the  preeenti  is  dis- 
tinguishable, and,  if  not  to  be  distinguished,  then  that  it 

ought 


legatee,  guardian,  or  assignee, 
to  sell  or  dispose  of  the  share 
or  shares  belonging  to  or  claim- 
ed by  him  in  such  character  or 
right  as  aforesaid,  to  some  other 
person  or  persons,  to  be  ap- 
prored  of  by  the  directors  as 
proper  to  become  the  proprietor 
or  proprietors  thereof,  it  shall 
be  lawful  for  the  directors  in 
all  such  cases,  and  they  are 
hereby  required  on  the  applica- 
tion of  the  person  holding,  or 
entitled  to,  or  claiming  such 
share  or  shares  as  aforesaid,  to 
purchase  the  same  from  him  or 
her,  at  the  current  or  market 
price  thereof,  or  for  such  other 
price  as  the  directors  shall  deem 
fair  or  reasonable;  and  the 
share  or  shares  so  purchased 
ehally  under  the  order  of  the 
directors,  be  transferred  to  one 
of  the  trustees  for  the  time 
heing,  in  trust  for  and  for  the 
benefit  of  himself  and  the  other 
proprietors  of  the  Company. 

44.  Whenever  any  share  or 
shares  in  the  capital  of  the 
Company  shall  become  actually 
forfeited,  or  shall  be  duly  and 
effectually  vested  in  any  new 
proprietor,  and  such  entry  or 
alteration  in  regard  to  such 
share  or  shares  shall  have  been 
made  in  the  share  register-book 
as  hereinbefore  required,  then 
and  not  before  the  responsibility 
of  a  previous  owner  as  a  pro- 
prietor in  the  Company  with 
respect  to  the  same  share  or 
shares,  shall  from  and  after  the 


completion  of  such  entry  and 
certificate  granted  as  aforesaid, 
and  the  payment  of  all  instal- 
ments on  such  shares  previously 
called  for,  cease  and  determine 
as  to  the  same  share  or  shares ; 
and  such  previous  owner  shall 
thenceforth  be  exonerated  and 
released  from  all  subsequent 
claims,  demands,  and  obliga- 
tions in  regard  to  the  same  share 
or  shares,  and  from  all  futar 
observance  and  performances 
of  the  covenants,  conditions,^  x 
and  stipulations,  contained  iiKS 
or  referred  to  by  this  inden-^ 
ture,  or  in  or  by  any  deed  ow^ 
deeds  relating  thereto ;  and  th^ 
certificate  to  be  given  by  th^ 
directors  as  hereinbefore  re — 
quired  of  such  entry,  erasure, 
alteration,  shall  at  all  times 
evidence  of  such  acquittance 
discharge  as  aforesaid,  in  respects 
of  such  share  or  shares ;  and  thos 
person  in  whom  any  share 
shares  shall  or  may  becom< 
vested,  and  whose  name  shalU^ 
be  entered  as  the  approvef^' 
proprietor  thereof  in  the 
register-book  as  hereinbefore^'*^ 
mentioned,  shall  immediately^ -^ 
thereupon,  but  not  before,  hav^**' 
and  be  subject  to  all  the 
privileges,  advantages,  and  fa^ 
ture  liabilities  in  respect  of  suclrf 
share  or  shares  as  the  persosv 
originally  owning  such  share  OK^ 
shares. 

By  the  47th  clause,  after  re-^ 
ferring  to  special  matters  to  be 
transacted  at  the  ordinary  geoe- 
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ought  to  be  overruled.  The  distinctions  to  which  we  re- 
fer are,  first,  that  in  JEx  parte  Morgan  (a)  the  party  acted 
on  the  resolution  of  the  extraordinary  general  meeting 
alone,  and  before  the  annual  general  meeting,  while,  in 
the  present  case,  the  transaction  did  not  take  place  until 
after  the  annual  general  ineeting  had  confirmed  the  re* 
solution  of  the  extraordinary  general  meeting.  In  the 
present  case  also  the  transfer  was  made  with  all  the 
solemnities  required  by  the  deed,  and  the  prescribed  for- 
malities as  to  the  entry  of  the  name  of  the  transferee  in 
the  books  of  the  Company,  and  as  to  the  issuing-  of  the 
requisite  certificate  were  observed,  whereas  in  Ex  parte 
Morgan  (a)  both  these  formalities  were  disregarded ;  in 
that  case,  therefore,  the  transaction  was  incomplete,  and 
the  shares  could  not  be  said  to  have  been  effectually  trans- 
ferred. We  further  submit,  that,  inasmuch  as  the  Com- 
pany's deed  contains  no  clause  directly  prohibiting  the 

purchase 
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ral  meeting,  it  was  provided 
that  such  other  business  should 
be  transacted  relating  to  the 
Company,  and  such  rules  and 
regulations  made  for  the  better 
government  of  and  carrying 
into  efTect  the  objects  of  the 
Company,  as  might  not  involve 
a  breach  of  or  be  inconsistent 
with  the  existing  rules  or  regu- 
lations of  the  Company.  By 
clause  50  power  was  given  to 
three  directors  or  six  proprietors, 
holding  not  less  than  one  hun- 
dred shares,  to  call  an  extra- 
ordinary meeting  by  requisi- 
tion expressing  the  object  of 
the  meeting,  and  such  meeting 
was  to  be  convened  by  circular 
letters  to  be  issued  to  the  pro- 
prietors seven  days  before  the 
time,  and  stating  the  specific 
object  or  objects  of  the  meeting. 


By  clause  57  any  extraordinary 
meeting  duly  convened  had 
power  to  increase  the  capital  of 
the  Company  by  creating  new 
shares  or  otherwise;  also  to 
make  new  laws  for  the  govern- 
ment  of  the  Company,  and  to 
carry  on  its  affairs,  or  to  amend 
or  alter  any  existing  laws,  or  to 
dissolve  the  Company.  But  by 
clause  58  no  such  matter  was  to 
be  done  unless  seven  days'  pre- 
vious notice  had  been  given  (as 
provided  by  clause  50) ;  and  un- 
less the  letter  to  be  sent  to  each 
proprietor  should  have  stated 
every  proposed  increase  of  capi- 
tal, new  regulation  or  provision, 
every  proposed  amendment,  al- 
teration, or  repeal,  of  any  law 
or  the  proposed  dissolution  of 
the  Company, 
(a)  ]  Mac.  Sf  6.  225. 
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purchase  of  shares,  the  directors  had  an  implied  auth 
rity  to  exercise  the  powers,  which  the  members  of  an 
ordinary  partnership  possess,  of  buying  out  a  partner. 
Taylor  v.  Hughes  (a).    There  has  been  such  an  ac- 
quiescence on  the  part  of   the  general  body  of  tha 
shareholders,  if  not  in  law,  at  least  in  fact,  as  musr 
preclude  them  from  charging  the  estate  of  W.  Law 
Graham  v.  The  Birkenhead^  Lancashire^  and  Cheshire: 
Junction  Railway  Company  (b)  ;  and  they  are  clearly  no- 
entitled  to  set  up  the  invalidity  of  the  resolution  of  th« 
extraordinary  meeting,  by  reason  of  the  want  of  a  proper 
notice,  which  resulted  from  their  own  negligence,  Es£ 
parte  Bagge{c). 


1 


Mr.  Russell  and  Mr.  Terrell^  for  the  Official  Managei 

The  present  case  cannot  be  distinguished  from  Export 
Morgan  {d).    The  Company  was  formed  for  the  pur 
pose  of  carrying  on  the  brewery,  and  to  permit  its  fun 
to  be  applied  to  any  other  use  would  be  contrary  to  th 
purpose  and  essence  of  its  constitution.    The  transac' — 
tion  which  we  impeach  was  a  complete  misappropriatioi 
of  the  Company's  capital,  and  in  proportion  as  the  capi 
was  withdrawn  by  retiring  members,  so  was  the  liabilit; 
of  the  remaining  members  increased.    The  resolutioi 
which  was  passed  at  the  extraordinary  meeting  could  no 
have  bound  the  whole  body  of  shareholders  without  thei 
unanimous  consent ;  but  assuming  that  it  had  the  power 
yet  it  could  only  be  exercised  by  means  of  resolutions  in 
conformity  with  propositions  previously  submitted  to  the 
notice  of  each  proprietor,  which  these  confessedly  were 
not ;  nor  were  the  resolutions  susceptible  of  being  con- 
firmed at  a  general  meeting,  as  they  were  clearly  without 

the 


(a)  2  Jones  8f  Lat.  24. 
{b)  2  Mac.  Sf  Q.  146. 


(c)  13  Beav.  162. 

(d)  1  Mac,  4*  6.  225. 
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e  scope  of  its  functions,  RichmoruTs  Executors^ 
ise  (a).  Where,  as  in  the  present  case,  the  certificate 
8  been  improperly  signed,  the  mere  &ct  that  all  the  for- 
ilities  subscribed  by  the  deed  have  been  adhered  to  will 
>t  make  the  act  valid  so  as  to  bind  the  transferee,  Bosan- 
'£i  V.  Shortridge  (b)  ;  and  it  can  make  no  difference 
at  the  transferee  is  a  mere  trustee  for  the  Company. 


1852. 

Lawbs's 
Case. 


Mr.  Lewin,  in  reply. 


The  Lord  Chancellor. 

Hie  question  in  this  case,  whether  «7.  Lawes  was  or 
;  properly  put  upon  the  list  of  persons  bound  to  con- 
fute to  the  expenses  of  this  Company,  depends  upon 
validity  of  the  transfer  to   W.  Buchland^  as  trus- 
for  the  Company.      This  Company,  though  con- 
.ong  of  a  great  number  of  persons,  was  strictly  a  trad- 
partnership,  and  as  such  I  am  far  from  saying  that,  in 
absence  of  any  express  provisions  in  the  deed  by 
■^<h  the  Company  was  constituted,  it  might  not  be  go- 
Kied  by  the  rules  as  laid  down  by  Lord  Eldon  in  Const 
Harris  (c) ;  but  this  partnership  being  in  the  nature  of 
>intrstock  Company,  and  its  deed  of  constitution  con- 
ning, among  others,  special  provisions  with  respect 
^neral  and  extraordinary  meetings,  it  is  especially 
^^sary   to  hold  its   members  as    strictly  as   may 
tK>   the  very  letter    of  their  contracts  with  each 
'^s  for  otherwise,  when  it  is  proposed  to  deal  with 
^ffiurs  of  the  Company    in   pursuance  of  resolur 
^   passed  at  such  general  or  extraordinary  meetings, 
3^  of  the  partners,  who  may  be  either  unable  or  un- 
willing 

Co)  3  Df  6.  ^  S.  96.  (6)  4  Exch.  Rep,  699. 

(c)  Turn,  ff  R.  496. 
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1852.        willing  to  attend,  may  find  themselves  bound  by  pro- 
La  we8*8      ceedings  which  have  taken  place  at  such  meetings,  thougVi 
Case.        directly  opposed  to  the  terms  on  which  they  have  entered 
into  the  partnership. 

It  appears  by  the  evidence  that  this  partnership^  whiol 
was  at  first  supposed  to  be  of  very  great  value,  was,  sit 
the  time  when  the  transaction  took  place,  wholly  insolvexi  t. 
The  twenty-second  and  twenty-third  articles  of  the  de^ 
particularly  provide,  that,  if  there  is  a  surplus  fund    'to 
the  extent  of  10,000/.,  the  directors  may  purchase  shar^es 
in  the  capital  stock  of  the  Company  upon  such  terms  &nd 
conditions  as  they  may  think  proper,  that  is,  if  the  Com- 
pany becomes  so  rich  as  to  buy  up  the  shares  of  certSLi*^ 
of  its  members  who  may  wish  to  retire,  thereby  increas- 
ing of  course  the  interest  of  the  remaining  partners,  tbi^ 
may  be  done.     At  the  time,  however,  when  this  Com- 
pany was  greatly  in  want  of  funds  and  in  order    ^^ 
relieve  them  from  the  pressure  of  such  circumstance^* 
an   extraordinary  meeting  was  convened.      The  de^ 
expressly  provides  that    in   calling    an    extraordina^ 
meeting  there  shall  be  stated  in  the  circular  letter  cox3- 
vening  the  meeting,  the  specific  object  or  objects  ^^ 
which  the  meeting  is  convened.     It  is  perfectly  clear  tb^** 
the  circular  letter  calling  the  extraordinary  meeting  ^^ 
the  10th  April  did  not  state  its  specific  object^  and  it  ^ 
impossible  to  read  that  notice  without  feeling  satisfi-^ 
that  there  was  an  intention  not  to  state  fully  to  ti*® 
shareholders  what  the  scheme  was  which  the  direci^^^* 
intended  to  propound.   At  that  meeting  a  resolution  '^^^^ 
passed,  authorizing  the  directors  to  buy  the  shared     ^ 
any  shareholder  who  wished  to  retire,  at  three-fourth^    ^ 
the   nominal  value  of  such  shares,   upon  conditiota 
the  retiring  shareholder  lending  a  sum  to  the  CJ^^*^^^^ 
pany  equal  to  the  amount  of  the  purchase-money, 


he  was  to  receive  one  of  the  loan  notes  of  the   ^ 
pany,  for  both  the  purchase-money  and  the  loan,  wt^'^ 
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*was  to  remain  at  interest  for  five  years.     That  appears        1852. 
-io  me,  to  have  been  a  mode  of  increasing  the  difficul-      Lawes's 
^ies  of  this  partnership ;    for  it  was  not  only  pledging         Cask.     « 
^he  Company  to  more  debt  than  was  in  any  way  called 
-Mot  or  necessary,  but  it  was  actually  withdrawing  a  por- 
-iftion  of  the  capital  from  the  trade,  and  clearly  throwing 
^^reater  liabilities  upon  the  partners  who  remained. 

W,  Lowes  did  not,  within  the  time  limited  by  that 
^resolution,  avail  himself  of  the  right,  or  rather  the  pri- 
^^ilege  on  his  part  to  tender  to  the  directors  his  shares 
^the  right,  so  far  as  the  resolution  went,  was  on  the 
^xart  of  the  directors  to  buy  those  shares),  but  subse- 
quently there  was  a  general  meeting  of  the  Company, 
^t  which  a  resolution  was  passed  authorizing  the  direc- 
^tors  to  allow  such  further  time  as  they  might  think 
reasonable  to  those  shareholders  who  had  not  complied 
ivith  the  resolutions  passed  at  the  extraordinary  general 
:ineeting,  and  sanctioning  the  forfeiture  of  the  shares  of 
those  proprietors  who  should  continue  to  be  defaulters 
after  the  expiration  of  such  further  time. 

The  question  was  argued  before  me  as  to  whether 
that  general  meeting  had  the  power  or  not  to  pass  such 
a  resolution :  in  my  opinion  they  had  not  the  power, 
for  the  powers  of  general  meetings  are  expressly  confined 
to  measures  not  inconsistent  with  the  existing  rules  and 
regulations  of  the  Company.  The  resolution  in  question, 
involving  a  positive  breach  of  such  rules,  was  clearly  be- 
yond the  powers  of  a  general  meeting,  and  I  think,  there- 
fore, its  validity  must  depend  on  the  powers  of  the  extra- 
ordinary meeting.  If  the  circular  convening  that  meet- 
ing had  stated  the  specific  object  for  which  it  was  to  be 
held,  I  do  not  deny  that  the  resolution  may  have  been 
within  the  scope  of  its  authority.  I  am  clearly  of  opi- 
nion that  it  did  not  fall  within  the  powers  of  the  gene- 

F  F  2  ral 
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1852.        ral  meeting;   but  assuming  for  a  moment  that  it  did, 
^^^^p^      I  think  upon  fully  considering  the  terms  of  the  resolu- 
Ca8b.       tion  that  it  was  confined  to  the  liability  of  memben  to 
contribute  their  loans,  and  that  it  did  not  include  the 
power  or  privilege  of  selling  shares  and  retiring  from 
the  partnership,  for  the  resolution  speaks  of  deiaulterB, 
and  of  the  forfeiture  of  their  shares,  alluding  solely  to 
liabilities ;  but  it  says  not  one  word  about  the  privilege 
of  selling  shares  to  the  Company,  and  of  withdrawing 
at  a  certain  sacrifice  from  all  liabilities  to  the  Company, 
which  was  at  the  very  time  confessedly  in  a  state  of 
insolvency.  • 

It  was  contended  that  this  was  a  concluded  and 
perfect  transaction  as  regarded  the  transfer  of  the 
shares  and  the  compliance  with  all  the  formalities  pre- 
scribed by  the  deed;  but  I  do  not  think  that  such 
considerations  have  any  relevancy  to  the  point  that 
I  have  now  to  decide,  for  though  this  was  in  tenns 
a  transfer  to  a  third  person,  yet  in  substance  it  was  a 
purchase  by  the  Company  itself,  and  the  name  of  that 
third  person  was  used  only  as  a  mere  trustee;  that 
transaction  undoubtedly  might  bind  both  the  seller 
and  the  general  body  of  shareholders,  but  this  executor 
could  never  be  heard  to  say  that  he  was  to  be  treated 
as  an  independent  seller,  standing  upon  the  provisicMis 
of  the  deed  of  co-partnership  as  to  what  should  be 
done  by  an  outgoing  seller ;  for  he  was  not  selling  in 
the  market  and  calling  on  the  directors  to  approve  of 
such  a  transaction,  but  he  was  dealing  immediately 
with  the  directors  themselves,  who  were  in  fact  the 
real  purchasers,  while  he  was  one  of  the  general  body 
of  shareholders.  Those  clauses  of  the  deed  referring 
to  the  transfer  of  shares  generally,  do  not  apply  to  this 
case,  and  I  need  not,  therefore,  embarrass  myself  with 
the  consideration  of  what  I  think  after  all  was  made 

out, 


Lawbb's 
Casb. 
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out,  that  as  between  third  persons  this  would  have  been        1852. 
a  regular  transaction. 

It  was  also  contended  that  the  case  of  £!x  parte 
Morgan  (a)  was  distinguishable  from  the  present,  inas- 
much as  in  that  case  the  question  depended  entirely 
upon  the  resolution  at  the  extraordinary  meetingi  while 
this  case  depended  upon  the  proceedings  at  the  ge- 
neral meeting,  ratifying  the  imperfect  proceedings  of 
the  extraordinary  meeting ;  that  there  the  transfer  was 
not  perfect ,  that  here  it  was  perfect ;  but  I  think  that 
these  distinctions  cannot  influence  the  judgment  which 
I  am  now  about  to  pronounce.  The  Vice-Chancellor  in 
M(jrgaiC%  C(ue{b)  proceeded  upon  the  ground  of  know- 
ledge and  acquiescence  in  all  parties ;  but  when  that  case 
came  before  Lord  Cottenham^  he  did  not  think  that 
ground  a  solid  one,  and  he  reversed  that  decision.  It  is 
clear  that  the  application  of  the  doctrine  of  acquiescence 
to  such  a  case  must  lead  to  insuperable  difficulty,  be- 
cause in  dealing  with  individual  members  some  who  are 
asserting  equities  which  they  have  precluded  themselves 
from  maintaining,  may  be  bound  qua  partners  by  par- 
ticular acts,  while  the  general  body  would  not  be 
bound :  I  am  not,  however,  embarrassed  by  any  such 
considerations  in  this  case,  because  I  am  of  opinion  that 
the  extraordinary  general  meeting  was  not  called  with 
sufficient  and  explicit  notice  to  enable  it  to  pass  the  reso- 
lution which  was  there  adopted ;  and  that  the  general 
meeting  had  not  itself  the  power  to  pass  the  resolution, 
and  therefore  that  the  supposed  confirmation  of  the  act 
could  not  and  did  not  give  it  any  validity.  I  am  also 
of  opinion  that  the  resolution  passed  at  that  general 
meeting  did  not  extend  to  this  case. 

Upon  the  truth  and  merits  of  this  case,  I  am  clearly  of 

opinion 

(a)  1  Mac,  Sf  G.  225.  \  De  G,  6f  S,  750. 
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Lawbs's 
Case. 


opinion  that  this  is  a  transaction  whidi  ought  not  to  pre^ 
vail.  I  make  no  imputation  at  all  on  the  gentleman  who 
unfortunately  is  still  to  be  a  contributory.  I  ha?e  no 
doubt  that  in  his  view  it  was  a  bond  fide  transactionyand 
free  from  all  taint,  or  fraud,  or  contrivance,  hot  it  was  an 
improper  transaction;  it  was  an  attempt  on  his  part, 
shared  in  by  other  members  of  the  Company  who  had 
the  command  of  money,  to  escape  from  further  liability  at 
the  expense  of  their  copartners,  and  contrary  to  the 
express  provisions  of  the  deed  under  which  they  were 
all  acting.  I  think  that  the  Vice-Chancellor  came  to 
a  right  conclusion  upon  this  case,  which  I  hold  not  to 
be  distinguishable  from  that  of  Ex  parte  Morgan  (a), 
and  I  must  therefore  dismiss  this  appeal  with  costs. 

(a)  1  Mac,  ^  O.  228. 


*Mhi 


O), 


Ma^  5.  26.     In  the  Matter  of  SOPHIA  WHEELER,  a  Peracm  of 

unsound  Mind. 


AND 


In  the  Matter  of  The  TRUSTEE  ACT,  1850. 


npHIS  was  a  petition  by  Robert  Lankester^  the 
mittee  of  the  estate  of  the  Lunatic,  and  of  ^'^ 


Before  The 
Lord  Ckan-' 
ceUor  Lord 
St.  Lbon-     Young^  a  mortgagor  of  part  of  that  estate,  praying 

Thecosts'of     ■^*  ^^^^9  flight  be  at  liberty  to  pay  the  mi 

the  proceed-     money  due  into  Court,  and  that  thereupon  the  property, 

tdning  from     which  was  leasehold,  might  be  vested  in  E,  Yaung^ 

the  committee  from  the  mortgaffe  debt,  and  that  the  deeds  might  be  de- 
of  a  lunatic  a  ,.         , 
reconveyance    livered  up. 
of  premises 

Se'ffif^      On  the  20th  March  1861,  the  Lord  ChanceUor 

be  ordered  to    an  order  as  prayed ;  but  on  the  question  of  costs  ( 

be  paid  out 

oftbelunatic'fi 

estate,  where  the  lunatic  is  beneficially  interested  in  the  roortgage>money»  and  tl 

petition  is  presented  by  the  committee. 

lliis  rule  will  not,  however,  be  acted  on  if  the  mortf^agor  presents  the  petitioD 
unless  in  cases  where  the  committee  has  declined  to  take  that  step. 
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to  which  the  prayer  of  the  petition  was  silent),  and  whe-        1852. 
ther  they  were  to  be  paid  by  the  Lunatic'*s  estate  or  by      ^""T"'^*^ 
the  mortgagor,  the  matter  was  ordered  to  stand  over.        Whbblxr. 

Mr.  G.  M.  Oiffard,  who  appeared  for  the  Petitioners, 
now  asked  that  the  costs  might  be  paid  by  the  Lunatic'*s 
€8tate :  he  cited  In  re  Marrow  (a),  In  re  Totcnsend  (&), 
In  re  Lewes  (c),  In  re  Townsend  (d) ;  submitting  also  that 
ihe  position  of  the  lunatic  in  these  cases  was  similar  to 
that  of  a  trustee,  and  referring  to  the  Act  7  Oeo.  2. 
c.  20. 

Mr.  Pitman,  for  the  next  of  kin  of  the  Lunatic. 

The  Lord  Chancellor  observed  that  he  did  not  see 
the  distinction  between  the  present  case  and  that  of  a 
trustee,  and  intimated  that  he  had,  while  Lord  Chancellor 
in  Ireland,  decided  the  point  now  raised.  His  Lordship 
added  that  he  would  look  into  the  matter  and  state  his 
opinion  on  a  future  day. 


The  Lord  Chancellor.  ^""y  ^6. 

jEZr  parte  Richards  (e),  before  Lord  JEldon,  seems  to 

dispose  of  this  case,  and  especially  as  the  Committee  joins 

with  the  mortgagor  in  the  petition.     Although  that  case 

has  been  doubted,  and  certainly  I  originally  should  not 

have 

(a)  Cr,  Sf  P.  142.  costs  of  the  proceeding  to  en- 

{h)  2  Phil,  348.  able  the  committtee  to  recon- 

(c)  1  Mac,  8c  G,  23.  vey.  This  decision  is  referred  to 

(d)  1  Mac,  Sf  G.  686.  in  the  cases  cited  by  Mr.  Giflfard ; 

(e)  1  J.  ^  W,  264.  In  this  and  at  the  close  of  the  argument 
case  Lord  Eld(m  held,  that  Mr.  T.  Edwards  (as  amicus 
where  a  mortgagor  or  committee  ctirue)  mentioned  to  the  Lord 
of  a  lunatic  presents  a  petition.  Chancellor  Ea?/)aWe  Clay,  In  re 
the  lunatic  being  beneficially  Towers,  noticed  in  Shelford  on 
interested  in  the  mortgage  mo-  Lunatics,  page  610,  ed.  2. 
ney,  his  estate  must  bear  the 
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Inrt 
Whbblbr. 


have  made  such  an  order,  yet  as  I  find  both  from  th 
reported  cases,  and  the  cases  not  reported  which  I  ha 
had  searched  for  in  the  office,  that  it  has  been  re- 
peatedly followed  (a),  I  do  not  feel  myself  at  liberty 
disturb  it :    but   I  think  it  contrary  to  principle,  an^ 
opposed  to  the  settled  rule  that  the  costs  occasioned  b 
the  mortgagee's  putting  the  mortgaged  estate  in  settle 
ment  are  to  be  paid  by  the  mortgagor. 


I  think,  however,  that  the  proceedings  in  such 
as  this  should  originate  with  the  Committee  and  not  wit^f-^th 
the  mortgagor;  and  in  future,  therefore,  unless  the  Corr^^m. 
mittee  declines  to  present  a  petition,  I  shall  not  give  tE^^tbe 
mortgagor  his  costs. 


(a)  The  following  are  the  un- 
reported cases  referred  to  by  the 
Lord  Chancellor :  —  Ex  parte 
Sienneti (March  1830;  Exparte 
Himtsman  {February  1832) ;  Ex 
parte  Brearley  (July  1832);  Ex 
partt  Fairthome  (28  July  1848) ; 
Ex  parte  Dawson  (11  Juiy 
1849) ;  Ex  parte  Poulton  (5  July 


1850) ;  Exparte  Dinely  ( 
1851).     In  all  these  cases 
lunatic  was    benefidally  in' 
ested  in  the  mortgage  mon 
and  in  all  except  Ex  parte 
son  and  Ex  parte  Dinely^ 
petition  was  by  the  mo 
in  those  two  cases  the 
tee  was  the  petitioner. 


tbe 


the 
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1861. 


Ex  parte  SA VERIO  CASTELLI  and  GIOVANNI      N<w.  20. 

BAPTISTA  GIUSTINIANI.  ji^.^al. 

In  the  Matter  of  FRANK  CASTELLI.  FRANCISCO 
FRANCESCO VITCH  BRAGGIOTTI,  S  A  VERIO 
CASTELLI,  and  GIOVANNI  BAPTISTA  GIU- 
STINIANI. 


nnHIS  was  an  appeal  from  the  refusal  of  the  Commis-     Before  The 

sioner  to  allow  the  Appellants  to  show  cause  against       ticks. 
an  adjudication  in  Bankruptcy  against  them  and  their  In  the  phrase 
partners,  or  to  stay  the  advertisement  in  the  London  ^^^^  ^ime 

Gazette.  not  exceedinfi^ 

fourteen  days 
in  the  whole," 
The  petition  for  adjudication  was  presented  by  the  in  the  I04th 

Respondents,  Messrs.  Lafuente  and  Webster ^  against  the  Banknipt '  * 
Appellants,  Frank  Castellh  Francisco  Francescovitch  Law  Consoli- 
Braggiottif  and  their  partners,  the  Appellants,  Saverio  the  words ' 

CkuteUi  and  Giovanni  Bapiista  Giustiniani.  "  ®"^^  ^"    „ 

^  tended  time  " 

mean  ''such 
On  the  8th  of  November  the  Appellants   were  ad-  further  tinoe/' 

judged  bankrupts,  and  on  the  same  day  a  duplicate  of  jg  ^o  be  reck- 
the  adjudication  was  served  at  a  house  which  was  stated  ?n®<^  exclus- 

to  be  their  last  known  place  of  abode,  they  being  abroad,  orif^inal  seven 

days. 

On  the  13th  of  Novemberthe  solicitors  of  the  Appellants  gions  of  thT' 
gave  to  the  Respondents'  solicitor  notice  that  the  Com-  section  do  not 
missioner  had  appointed  to  attend  on  the  I7th  November  (Commissioner 

at  the  Court  of  Bankruptcy,  to  hear  and  determme,  on  from  adjoum- 
.  r    j9  ,      mjf  the  hear- 

an  application  to  be  then  made  to  him  on  behalf  of  the  ing  on  show- 

Appellants,  to  suspend  the  publication  of  the  advertise-  ^^^^JJ^has 
raent,  and  that  the  Appellants,  or  some  or  one  of  them,  commenced 
would  then  show  cause  against  the  adjudication.  proper  time. 

Vol.  I.  G  G  d.  m.  g.     Accordingly 
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1861.  Accordingly  on  the  17th  of  November  1851,  an 

^[p''^      plication  was  made  on  behalf  of  the  Appellants  to 
Castblli.    allowed  to  show  cause  against  the  adjudication, 

showing  that  the  petitioning  creditors'  debt,  und^ 
which  the  adjudication  took  place,  was  a  separate  de  ^ 
of  F.  Castelliy  or  at  all  events  was  a  debt  of  F.  Cast^^  « 
and  F.  F.  Braggiotd  only,  and  not  a  joint  debt  of  un 
four. 

An  objection  was  then  taken  on  behalf  of  the  petiti^i^] 
ing  creditors,  that  due  notice  of  the  intention  to  disp^ui 
the  adjudication  had  not  been  given  on  the  part  of  ^h 
bankrupts,  inasmuch  as  it  had  been  given  for  the  I  ^th 
of  November  1851,  which  was  beyond  the  seven  SLskp 
from  the  service  of  the  adjudication. 

The  Commissioner  allowed  the  objection,  and  refund 
to  allow  cause  to  be  shown  on  the  part  of  the  bankrupto, 
or  any  or  either  of  them,  against  the  adjudication,  or  to 
suspend  the  publication  of  the  advertisement. 

Mr.  Cairns^  in  support  of  the  appeal,  submitted  tint 
the  Commissioner  had  power  to  grant  any  time  not 
exceeding  fourteen  days,  in  addition  to  the  seven  pre- 
scribed by  the  Act. 

Mr.  Chandkss,  for  the  petitioning  creditors. 

There  ought  to  have  been  an  application  for  extended 

time  made  before  the  expiration  of  the  seven  day8(0)' 

After 

(a)  12  &  13  Vict.  c.  106,  8.  adjudication,  a  duplicate  of  Mi^ 

104 — "Before    notice  of   any  adjudication  shall  be  eemd on 

adjudication  of  bankruptcy  shall  the  person  adjudged  bank^ 

be  given  in  the  London  Gazette,  personally,  or  by  leaving  ^ 

and    at    or    before   the    time  same  at  the  usual  or  laat  i»^ 

of   putting    in    execution  any  place  of  abode  or  place  of  iNtf'' 

warrant  of  seizure  which  shall  ness  of  such  person*  and  9aA 

have  been  granted  upon  such  person  shall  be  allowed  9e^ 

diyi 
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le  expiration  of  the  time  limited  by  the  IMth  see- 
the Act,  the  Commissioner'^s  jurisdiction  was  ex- 
»  and  he  had  no  power  to  grant  any  further  time, 
^gard  to  staying  the  advertisement,  the  Act  is 
lOry,  and  there  is  no  jurisdiction  to  stay  the 
ement  beyond  the  fourteen  days,  unless  the 
ktion  is  annulled. 


1815. 

Ex  parte 

CASTBLLf. 


e  Lord  Justice  Knight  Brucb. 

f  opinion  the  word  "  extended"  means  "  further*" 
iger^,  and  I  think  that  the  notice  dated  the  13th 
mtber^  of  a  motion  to  be  made  on  the  17th  of 
^er,  was  sufficient.  The  consequence  is  that,  in 
;ment,  the  true  construction  of  the  Act  of  Parlia- 
quires  the  matter  to  be  gone  into  and  proceeded 


such  extended  time 
iding  fourteen  days  in 
le,  as  the  Court  shall 
.  from  the  service  of 
licate,  to  show  cause  to 
;  against  the  validity  of 
idication;  and  if  such 
ball  within  such  time 
the  satisfaction  of  the 
It  the  petitioning  credi- 
ts trading,  and  act  of 
cy,  upon  which  such 
ion  has  been  ground- 
ay  or  either  of  such 
are  insufficient  to  sup- 
I  adjudication,  and  up- 
ihowing  no  other  ere- 
ibty  trading,  and  act  of 
«y  sufficient  to  support 
ndication,  or  such  of 
a«t*mentioned  matters 
16  requisite  to  support 
idication,  in  lieu  of  the 

6 


The 

petitioning  creditor's  debt,  trad- 
ing, and  act  of  bankruptcy,  or  any 
or  either  of  such  matters  which 
shall  be  deemed  insufficient  in 
that  behalf,  as  the  case  may  be, 
shall  be  proved  to  the  satisfac- 
tion of  the  Court,  the  Court 
shall  thereupon  order  (in  the 
form  contained  in  schedule  to 
this  Act  annexed,  or  to  the  like 
effect)  such  adjudication  to  be 
annulled,  and  the  same  shall  by 
such  order  be  annulled  accord- 
ingly ;  but  if,  at  the  expiration 
of  the  said  time,  no  cause  shall 
have  been  shown  to  the  satis- 
faction of  the  Court  for  the  an- 
nulling of  such  adjudication,  the 
Court  shall  forthwith,  after  the 
expiration  of  such  time,  cause 
notice  of  adjudication  to  be  given 
in  the  London  Qazttte** 

G  2 
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1851.  The  Lord  Justice  Lobd  Cranworth. 

Ex  parte  I  am  of  the  same  opinion,  and  think  that  the  construe- 

Cabtelli.    ^Jq^  Qf  ^jjg  ^^|.  f^y  which  the  Respondents  contended 

would  be  harsh,  and  not  according  to  the  natural  import 
of  the  words,  to  which  the  utmost  latitude  should  be  given. 
If  for  any  reason  the  Commissioner  thinks  fit  to  extend 
the  time,  I  think  the  Act  enables  him  to  do  so,  pro- 
vided the  further  time  does  not  eicceed  fourteen  days. 
If  the  consideration  of  the  matter  is  commenced  within 
the  fourteen  days,  the  Act  does  not  preclude  the  Com- 
missioner from  adjourning  it,  whenever  it  may  be  neces- 
sary to  do  so. 


An  order  was  then  made  for  staying  the  advertise- 
ment, and  directing  that  the  Appellants  should  be  at* 
liberty  to  show  cause  against  the  adjudication. 


In  pursuance  of , this  order  the  Appellants  appearec^^  -i 
before  the  Commissioner  (Mr.  Holroyd\  on  the  26th  o^^^^f 
November f  and  on  that  day  and  on  the  4th  of  Decembei       ■'» 
to  which  latter  day  the  further  hearing  was  adjoumed^B, 
showed  cause  against  the  validity  of  the  adjudication* 

On  the  9th  of  December  the  Commissioner  disallowe* d 

the  cause  shown  by  the  Appellants,  and  confirmed  th^^e 
adjudication,  but  stayed  the  advertisement  till  the  12L  -^^ 
of  December. 


On  the  10th  of  December^  the  Appellants  appealer  ^ 
against  this  decision  by  way  of  petition  to   annul  tl^^ 
adjudication,  on  the  ground  of  the  insufficiency  of  tlm^ 
petitioning  creditors'  debt. 

The 
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The  Court  after  hearing  Mr.  Cairns  in  support  of  the 
petition  of  appeal,  and  Mr.  Hardy  in  opposition  to  it, 
directed  the  petition  to  stand  over  in  order  that  the 
legal  validity  of  the  adjudication  might  be  tried  in  an  ac- 
tion. 
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1852. 

Ex  parte 
Castblli. 

Jan,  21. 


Ex  parte  McBURNIE'S  Trustees. 
In  the  Matter  of  JOHN  McBURNIE,  a  Bankrupt. 


Jan.  28. 


rpHIS  WBs  an  appeal  from  the  rejection  of  a  proof  un-     Before  The 
^   der  the  circumstances  stated  in  a  special  case,  which    I--- J""' 
was  settled  by  the  Commissioner,  and  was  to  the  follow-  A  trader,  be- 
ing effect :—  \ug  m}n«A. 
^  vent  circum- 
stances, cove- 
In  the  month  of  May  1850,  the  bankrupt  commenced  antenuptfaf  ** 
the  business  of  a  draper  and  tea-dealer,  at  a  shop  in  settlement  to 
JExeter,  without  any  capital.    By  himself  and  his  assistant  trustees, 

he  carried  on  a  considerable  trade  in  the  neighbouring  J^  ^  ^®^^ 

°  by  them 

towns,  calling  at  customer's  houses  with  articles  for  sale,  upon  trust  for 
and  in  this  way  opened  several  small  accounts  with  his  ""^Jhe^tend- 
customers,  who  paid  small  sums  on  account,  on  the  ed  wife  should 

bankrupt  and  his  assistant  going  their  weekly  rounds.        suKiect  there- 
to upon  trust 
for  the  in- 

The  special  case  stated  it  to  be  customary  for  persons  Jq"  li/e  for  her 
in  the  bankrupts  line  of  business  to  begin  with  very  separate  use, 
little,  and  sometimes  without  capital,  relying  on  the  gua-  husband  for 

rantees  hfe,  and  then 
as  to  the  capi- 
tal, in  trust  for  the  survivor.  The  settlement  also  extended  to  certain  property 
belonging  to  the  intended  wife,  who  was  wholly  unaware  of  the  intenaed  hus- 
band's insolvency :  Held,  on  the  husband's  bankruptcy,  that  the  settlement  was 
Tilid  against  the  assignees,  and  entitled  the  trnstees  to  prove  for  the  500/. 
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1852.       rantees  of  their  former  masters  to  enable  them  to  gain 

VT""*^    i      credit  from  wholesale  houses. 
jd«  parte 

McBURNIB 

It  further  stated  that  in  May  1851,  the  bankrupt  was 
in  difficulties  in  consequence  of  the  withdrawal  of  the 
guarantees  which  he  had  had  on  entering  into  business, 
and  that  he  proposed  to  make  an  assignment  to  his  cre- 
ditors of  all  his  estate  and  eflfects,  but  that  such  proposal 
was  confined  to  two  of  his  Exeter  creditors,  who,  think- 
ing he  might  go  on,  made  arrangements  for  him  by 
which  he  was  enabled  to  continue  his  business* 

That  these  arrangements  however  failed  to  give  the 
bankrupt  the  support  he  expected,  and  that  he  stopped 
payment  in  October  1851,  owing  debts  (exclusively  of 
the  500/.  thereinafter  mentioned)  to  the  amount  of 
1302/.  195.  10(/.,  of  which  800/.  and  upwards  had  been 
contracted  prior  to  the  date  of  the  settlement,  therein- 
after mentioned,  and  that  his  assets  consisted  of 
and  furniture  valued  at  147/.  135.  Sd. ;  good  debts,  6S0L^ 
6s.  M.;  doubtful,  372/.  I85.  lOd.;  bad,  189/.  65.  lOJ.  ;^ 
total  property  and  debts,  1340/.  45.  4d.     That  the  p 
bable  amount  of  the  assets  that  would  be  realized 
366/.,  in  consequence  of  the  peculiar  nature  of  the 
contracted  with  traders  of  this  class. 


That  on  the  19th  o{  June  1851,  the  bankrupt  made 
settlement  in  contemplation  of  his  marriage  with 
Harris^  his  present  wife,  which  was  to  be  treated 
of  the  special  case,  whereby  one-third  part  to  which 
was  entitled  in  possession,  in  a  certwi  trust  sum  0  ^^"^ 
700/.,  was  assigned    to  trustees  upon  certain 
thereinafter  stated,  and  whereby  the  bankrupt,  in  oonsL 
deration  of  the  intended  marriage,  and  in  pursuance  of 
agreement  entered  into  in  contemplation  thereof, 
nanted  with  the  trustees  to  pay  them  on  denuuid  the 

or 
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ot  5O0L,  with  interest  from  the  day  of  the  marriage,  at        1852* 
the  rate  of  4/.  per  centum  per  annum.    It  was  thereby  de-      ^jgT^'^ 
clared  that  the  trustees  should  stand  possessed  as  well    McBurnik. 
of  the  one-third  part  of  the  700/.  as  of  the  5002.,  settled 
by  bankrupt  upon  trust,  for  such  persons  as  Maria  Har- 
ru  should  by  deed  or  will  appoint,  and  in  default  of  ap- 
pointment, upon  trust,   during  the  joint  lives  of  the 
bankrupt  and  Maria  Harris^  to  pay  the  income  of  the 
trust  funds  to  her  for  her  separate  use,  and  upon  the  de- 
cease of  either  the  bankrupt  or  Maria  Harris^  upon 
trust,  subject  to  the  said  power  of  appointment,  to  pay 
the  trust  funds  to  the  survivor,  with  power  to  the  trus- 
tees to  allow  the  trust  funds  to  remain  outstanding  until 
Maria  Harris  should  otherwise  direct. 

The  special  case  further  stated  that  by  an  agreement 
executed  at  the  same  time,  the  contingent  interest  of 
Maria  Harris  in  one  half  of  another  one-third  of  the 
same  sum  of  700/.  in  the  event  of  her  brother  dying 
under  twenty-one  years  of  age,  and  also  all  other  pro- 
perty (if  any)  which  might  thereafter  devolve  on  her,  were 
agreed  to  be  settled  upon  the  same  trusts  as  the  500/. 

That  at  this  time  the  bankrupt  was  insolvent  to  a  con- 
siderable extent. 

That  the  bankrupt's  wife  being  examined,  said,  '^  I  was 
engaged  to  my  husband  about  nine  months  before  we 
were  married*  About  ten  days  previous  to  our  marriage 
something  was  said  about  my  property.  I  was  entitled 
to  one-third  of  a  sum  of  700/.  due  on  mortgage,  which  I 
¥^a8  to  receive  on  my  brother's  coming  of  age.  My  pro- 
perty was  to  be  settled  on  myself.  I  did  not  know  Mc- 
Bvmies  circumstances.  I  wished  the  settlement  to  be 
made  to  secure  my  money  to  myself.  I  employed  Mr. 
Every  to  prepare  the  settlement.     He  acted  for  both  of 

us. 
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1852.        U8.    Mr*  McBunde  and  I  went  together  to  Mr.  JSboy 
^pl^^      and  instructed  him  to  prepare  the  settlement.    We  we 
McBuRNiB.   to  him  two  or  three  times  about  it.     No  one  went  "^ 
me  on  my  behalf.    McBunde  made  no  statement  to  vols 
about  his  affairs  or  his  property.     I  did  not  know  he 
in  debt  at  all.    He  owed  my  mother  some  money.    I  d 
not  know  if  it  was  repaid  before  we  were  married.    It 
my  own  thought  about  having,  my  property  settled 
myself.     I  told  Mr.  Every  to  settle  it  in  the  nsual  wa; 
I  gave  no  directions  as  to  the  5002.  of  McBvmife.   H 
said  he  would  settle  it  on  me.     I  did  not  know  how  i 
was  to  be  paid.*^ 

The  special  case  stated  that  the  Court  saw  no 
to  doubt  the  truth  of  this  statement. 

That  the  trustees  sought  to  prove  on  the  banknipt^ 
estate  for  the  500/.  due  to  them  on  the  bankmptV 
covenant,   which  the  assignees  resisted,    and   on   th^^^ 
9th   January    1852,  the  Commissioner  rejected  wan 
proof. 

That  the  Commissioner,  in  rejecting  such  proof,  sai< 
he  was  of  opinion  that,  on  the  19th«/tciie  1851,  the 
of  the  bankrupt  were  so  embarrassed  that  the  bankrop 
could  have  had  no  reasonable  expectation  of  avoiding  a 
bankruptcy,  but  must  have  expected  it  to  occur,  and  that 
at  no  distant  day.    That  the  bankrupt  was  unable  at  that 
time  to  pay  his  then  creditors  their  lawful  debts,  and  that 
he  entered  into  the  above  covenant  for  the  express  purpose 
of  enabling  the  trustees  to  prove  imder  his  bankruptcy, 
and  to  that  extent  of  delaying  and  defrauding  his 
tors  of  their  just  and  lawful  debts,  and  indirectly  of 
curing  to  himself  a  provision  out  of  his  own  property  in 
the  event  of  bankruptcy,  and  that  such  a  covenant  was 
therefore  void  and  fraudulent.    Looking  therefore  at  the 
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cited  in  the  margin  (a)  of  the  special  case,  the       1852. 
Commissioner  was  of  opinion  that  the  proposed  proof      »!p'"^ 
oonld  not  be  admitted ;  but  as  the  trustees  of  the  set-    MoBurnib. 
tiement  wished  to  have  the  opinion  of  the  Court  of  Ap- 
pealy  the  Commissioner  under  the  Bankrupt  Law  Con- 
solidation Act  1849y  section  14,  granted  the  above  spe- 
crial  case  to  enable  the  trustees,  by  way  of  appeal,  to 
obtain  the  decision  of  the  Lords  Justices  on  the  proof. 

Mr.  ShapteTy  in  support  of  the  appeal. 

No  one  of  the  cases  referred  to  by  the  Commissioner, 
nor  any  other  case,  goes  to  the  extent  of  holding  that 
a  settlement  of  the  husband's  property  made  before  and 
in  consideration  of  marriage,  and  also  in  consideration  of 
a  settlement  of  property  of  the  intended  wife,  and  with- 
out any  notice  on  the  part  of  the  intended  wife  of  any 
design  to  defraud  the  creditors  of  the  intended  husband, 
can  be  set  aside,  even  if  such  design  existed  on  the  part 
of  the  intended  husband.  And  in  the  present  case  there 
18  no  evidence  of  any  such  fraudulent  design,  except  such 
as  the  state  of  the  husband^s  circumstances  and  the  pro- 
visions of  the  settlement  may  be  supposed  to  furnish. 
The  126th  section  of  the  Bankrupt  Law  Consolidation 
Act  excepts  transactions  entered  into  upon  the  marriage 
of  the  bankrupt's  children,  or  for  valuable  consideration. 
And  it  is  well  settled  that  marriage  is  a  valuable  con- 
sideration. It  appears  by  the  special  case  that  the  lady 
i9vas  no  party  to  any  fraud. 

Mr.  Bacon,  for  the  assignees. 

In  Cadogan  v.  Kennett  (&),  Lord  Mansfield  said  that 

if 

(a)  Higffifuon  v.  Kelly,  1  Ball  HiU,  CooWs  BankrvptLaw,  291; 
4*  Beatiy,  252,  5,  6 ;  Ex  parte  Ex  parte  Hodgson,  19  Ves.  206. 
Cooke,  8  Ves.  363 ;   E»  parte         (6)  2  Cowp.  434.    * 
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1852.  if  a  traoBaction  be  not  band  fide^  the  circumstance  of  its 

^j^"^^^  being  done  for  valuable  consideration  will  not  alone  take 

McBuRNiB.  it  out  of  the  Statute. 


In  Campion  v.  Cotton  (a),  Sir  William  Grant  said, 
'^  I  do  not  think  it  can  be  inferred  from  the  evidence 
that  she  knew  he  was  in  such  circumstances  as  to  make     « 
his  bounty  to  her  a  fraud  upon  any  one,"^  and  on  that   ^ 
ground  he  held  the  settlement  in  that  case  to  be  good 
against  creditors.     But  can  it  be  said  that  a  person 
the  condition  of  the  bankrupt  was  in  such  circumstance^^ 
as  to  fairly  covenant  to  settle  500/.  upon  his  marriage? 

Re  Meaghan  (h)  was  also  referred  to. 

Mr.  Shapter  was  not  called  on  to  reply. 

The  Lord  Justiob  Knight  Bruce. 

We  have  to  decide  as  to  the  efiect  to  be  given  to  a 
marriage  settlement  containing  no  reference  to  bank- 
ruptcy, but  containing  a  simple  and  immediate  covenant 
on  the  part  of  the  intended  husband. 

How  the  case  would  have  stood  if  the  intended  wife 
had  been  implicated  in  any  design  to  defraud  the  credi- 
tors of  the  intended  husband^  it  is  not  necessary  to  say* 
Nor  is  it  necessary  to  say  what  would  have  been  the 
result  if  the  settlement  had  been  grossly  out  of  propor- 
tion to  the  station  and  circumstances  of  the  husband. 

For  this  settlement  appears  to  have  been  one  which  an 
honest  woman,  reasonably  advised,  might  have  reasonably 
supposed  to  be  fair  and  proper.  That  seems  to  di^ose 
of  the  whole  case ;  she  is  not  implicated  in  any  frandulent 

intention 

(a)  17  Ves.  263.  (5)  1  Sck,  4-  Lrf.  44, 179, 180. 
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intention  which  the  husband  may  have  had*     I  say  thus  1852. 

much  for  myself:  Lord  Cranworth  concurs  with  me  in  ^T'^T!!!^ 

the  conclusion  at  which  I  have  arrived,  that  there  does  McBurnib. 
not  appear  in  this  case  sufficient  to  exclude  the  proof. 

The  Lord  Justice  Lord  Cranworth. 

I  not  only  concur  in  the  conclusion  to  which  my  learn- 
ed Brother  has  come,  but  do  so  for  the  reasons  which 
he  has  given.  I  do  not  think  that  the  wife  was  a 
particq)s  criminis,  if  fault  there  was.  Here  there  was 
not  only  no  fraud  upon  the  bankrupt  laws  apparent  upon 
the  face  of  the  settlement,  but  its  provisions  were  the 
fairest  possible.  The  trust  for  the  separate  use  of  the 
wife  was  not  a  provision  to  awaken  any  suspicion,  and 
the  Commissioner  finds  that  the  intended  wife  was  act- 
ing bond  fide.  I  give  no  opinion  upon  the  case  of  a 
settlement  containing  on  the  face  of  it  something  so 
extravagant  as  that  it  ought  to  awaken  inquiry.  I 
guard  myself  against  pronouncing  an  opinion  that  such 
a  settlement  could  be  insisted  upon. 

The  proof  was  ordered  to  be  admitted, 
and  the  costs  to  be  paid  out  of  the 
estate. 
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1852. 


Feb.  11. 


Ex  parte  HUGH  MATHESON. 


In  the  Matter  of  HUGH  MATHESON.  a  Bankrupt. 


Before  The 
Lords  Jus- 

TICB8. 

Railway  stock 
is  witbiD  the 
20l8t  section 
of  the  Bank- 
rupt Law 
Consolidation 
Act,  which 
prorides  that 
no  bankrupt 
■hall  be  enti- 
tled to  a  cer- 
rificate  who 
has,  within 
the  period 
mentioned  in 
the  Act,  lost 
200/.  bj  any 
contract  for 
the  purchase 
or  sale  of  any 
government 
or  other  stock. 


nnHIS  was  the  appeal  of  the  bankrupt  from  the  dec!-. 
sion  of  Mr.  Commissioner  Perry ^  refusing  to  grant' 
to  the  Petitioner  a  certificate  of  conformity.  The  allow- 
ance of  the  certificate  was  objected  to  before  the  Com 
missioner  upon  the  following  grounds,  first,  of  reckl 
trading;  secondly,  incurring  debts  without  means 
payment;  thirdly,  the  improper  keeping  of  luuK>unts 
fourthly,  excessive  speculation  in  shares;  fifthly, 
destruction  of  books  and  accounts ;  and  on  the  furth 
ground  that  the  bankrupt  had  lost  the  sum  of  200*. 
upon  a  contract  for  the  purchase  of  railway  stock. 

The  Commissioner,  by  a  memorandum  in  writin; 
stated  that  he  had  refused  the  certificate  upon  tt: 
first,  second,  and   fourth  of  the  above  grounds. 


declared  that  the  bankrupt  appeared  to  him  also  n 
entitled  to  such  certificate,  he  having  brought 
within  the  penal  provision  of  the  201st  section  (a) 
the  Bankrupt  Law  Consolidation  Act  1849,  by  a  loss 

209/ 


(a)  "  That  no  bankrupt  shall 
be  entitled  to  a  certificate  of 
conformity  under  this  Act,  and 
any  such  certificate,  if  allowed, 
shall  be  void  if  such  bankrupt 
■hall  have  lost,  by  any  sort  of 
gaming  or  wagering,  in  one  day 
20/.,  or  within  one  year  next 
preceding  the  issuing  of  the 
fiat  or  filing  of  the  petition  for 


the  adjudication  of  bankruptcy 
200/.,  or  if  he  shall,  withio 
one  year  next  preceding  t]» 
issuing  of  the  fiat  or  the  fil- 
ing of  such  petition,  have  lost 
200/.,  by  any  contract  for  ths 
purchase  or  sale  of  any  govern- 
ment or  other  stock,  where  euch 
contract  was  not  to  be  perform- 
ed within  one  week  after  the 

contract. 


le 
r 


/. 


d 
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200/.  within  one  year  next  preceding  the  .filing  of  the        1852. 
petition  for  adjudication  in  this  matter,  upon  a  contract      v-^-v^*^ 
for  the  purchase  of  railway  stock,  called  Leeds  stock ;    Mathbson. 
and  by  a  loss  of  200/.  within  the  like  period^  upon  an- 
other contract  for  the  purchase  of  Edinburgh  and  Glas- 
gow stock,  being  also  railway  stock ;    which  two  several 
contracts  were  respectively  entered  into  by  the  bank- 
rupt, and  were  not  to  be  performed  within  one  week 
after  the  date  of  each  respective  contract. 

Mr.  Bramwell  and  Mr.  W,  M.  James^  in  support  of 
the  petition. 

Railway  stock  is  not  within  the  meaning  of  the  section. 
In  Mewitt  V.  Price  {a)  it  was  contended  that  the 
Sth  section  of  the  Stockjobbing  Act  (7  Oeo.  II,  c.  8)^ 
which  provides  that  no  money  shall  be  paid  or  received  for 
compounding  difference  for  the  not  delivering  any  public 
or  joint-stock  or  other  public  securities,  applied  to  shares 
in  a  railway  company.  But  Ct  eswell,  J.,  said  it  was  diffi- 
enlt  to  show  how  the  Act  could  apply  to  such  shares  as 
they  were  not  public  stock  or  public  securities.  And  ac- 
cording to  the  intimation  of  the  opinion  of  the  Court  in 

that 

contract,  or  where  the    stock  or  been  party  or  privy  to  the  mak- 

booght  or  sold  was  not  actually  ing  of  any  false  or  fraudulent 

transferred  or  delivered  in  pur-  entry  in  any  book  of  account  or 

luance  of  such  contract,  or  if  other  document,  with  intent  to 

Buch  bankrupt  shall,  after  an  defraud  his  creditors,  or  shall 

set  of  bankruptcy,  or  in  con-  have  concealed  any  part  of  his 

templation  of  bankruptcy,    or  property ;  or  if  any  person,  hav- 

irith  intent  to  defeat  the  object  ing  proved  a  dedse  debt  under 

of  this  or  any  other  statute  re-  the  bankruptcy,  such  bankrupt 

biting  to  bankrupts,  have  part-  being  privy  thereto,  or  after- 

ed  with,  concealed,  destroyed,  wards  knowing  the  same,  shall 

altered,  mutilated,  or  falsified,  not  have  disclosed  the  same  to 

or  caused  to  be  concealed,  de-  his  assignees,  within  one  month 

stroyed,  altered,  mutilatedyor  fal-  after  such  knowledge. 
Med  any  of  his  books,  papers,         (a)  4  Man,  8f  Gr,  355. 
orritings,  or  securities,  or  made. 
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1862.       that  case,  even  the  words  <*  joint  stock  or  other  puUie 
gg  parte     Bocurities'*  would  not  include  railway  shares.    If  that 
Matmbsoii .   view  is  correct,  it  condndes  the  present  case.    In  WMt 
V.  Porter  (a),  Bosanquet^  J.,  said,  *^  Where  we  find  the 
expression  *  public  stocks'  we  must  intend  the  poUic 
stocks  of  this  country.^    And  as  this  is  a  penal  daose, 
it  must  be  construed  strictly.    In  the  Bubble  Act,  6 
Cteo.  I.  c.  18,  much  more  extensive  words  are  used, 
such  as  '*  transferable  stock,^  **  capital  stock,"  and  **  any 
stock  or  pretended  stock,^  and  the  same  would  hav 
been  introduced    into    this  Act  if   it  had  been    in 
tended  to  extend  to  such  securities.      Their  omisBii 
shows  the  intention  of  the  legislature.    Moreover, 
words  in  question  were  introduced  into  the  banknq>l 
law  before  any  stock  of  this  description  was  in  existence 
Would  a  trustee,  having   authority  to   invest 
monies  upon  government  or  other  stock,  be  justified  i 
investing  them  upon  railway  stock ! 

They  also  referred  to  London  Grand  Junction 
foajf  Company  v.  Freeman  (&). 

Mr.  Rolt  and  Mr.  Kinglakey  for  the  Respondenta^ 
were  not  called  upon. 

Hie  Lord  Justice  Knight  Brucb. 

The  Bankrupt  Act  of  1849,  singularly  enough,  con- 
sidering the  general  import  and  object  of  the  Act,  does 
not  appear  to  contain  a  provision  found  in  other  Acts 
of  Parliament  which  preceded  it,  that  the  Act  shall 
be  construed  beneficially  for  creditors.  If  that  pro- 
vision had  been  carried  into  it,  I  do  not  think  that 
any  doubt  could  be  entertained  on  the  present  ease. 
Still  it  is  a  rule  applicable  to  the    construction  of 

al^ 

(a)  2  fiffi^.,  N.  C.  722.  (6)  2  Mtm.  4-  Or.  606. 
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all   statutes  from  the   earliest   time,  so  to  construe       1862. 
them  as  to  suppress  the  mischief  and  advance  the      ^fTo^ 
remedy.     Now,  no  reasonable  doubt  exists  that  railway   Mathbbom. 
stock  is  within  the  mischief  intended  to  be  prevented  by 
the  Act,  as  much  or  nearly  as  much  as  ordinary  govern- 
ment stock ;    and,  therefore,  ought  to  be  within  the 
remedy.    The  words  are  ^'  government  or  other  stock.**" 
And  railway  stock  is  described  by  the  legislature  in  other 
statutes  in  a  way  to  warrant  the  application  of  the  term 
"  stocX'  to  it. 

It  was  said,  however,  that  the  201st  section  is  a 
penal  section.  I  do  not'  wish  it  to  be  understood  that 
I  agree  in  that  view ;  but  whether  it  is  a  penal  sec- 
tion or  not,  I  apprehend  still  that  the  words  must  be 
interpreted  as  I  have  said.  I  think  this  description 
of  property,  ^'  other  stock,"  within  the  meaning  of  the 
statute. 

The  Lord  Jcctice  Lord  Cranworth. 

I  am  of  the  same  opinion.  I  think  **  other  stock"'* 
means  stock  transferable  in  the  books  of  a  company, 
in  the  same  manner  as  government  stock  is  transferable 
in  the  books  of  the  Bank  of  England.  An  argument 
was  attempted  to  be  derived  from  earlier  statutes,  where 
more  words  are  used.  But  so  also  in  the  older  Acts  for 
preventing  gaming  (a),  the  different  descriptions  of  gam- 
ing are  specified,  as  by  cards,  dice,  tennis,  &c.  All  such 
enumeration  is  left  out  here,  probably  because  in  modem 
Acts  the  legislature  has  been  in  the  habit  of  omitting 
smch  enumeration  of  particulars.  Then  it  was  said  that 
stock  of  this  kind  cannot  be  within  the  meaning  of  these 

words, 

(a)  See  16  Car,  2,  c.  7;  9  ney  or   other   valuable   thing 

Atme,  c.  14.    In  the  latter  Act  whatsoever,  won  by  gaming  or 

the  words  are  "  where  the  whole  playing  at  cards,  dice  tables, 

or  any  part  of  the  considera-  tennis,  bowls,  or  other  game  or 

tion  for  such  conveyances  or  games.'' 
securities  shall  be  for  any  mo- 
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1852.  words,  because  when  they  were  first  introduced  into  the 
^^""''''^  bankrupt  statutes,  shares  of  this  description  were  not 
Mathbson.  in  existence.  I  think,  however,  that  it  would  be  un- 
safe to  infer  that  stock  of  this  kind  was  not  intended 
to  be  included  merely  on  that  ground.  With  regard  to 
the  ingenious  argument  adduced  by  Mr.  Jcanes  that  a 
trustee  for  investment  in  government  or  other  stoci 
would  not  be  justified  in  investing  in  this  stock,  thi 
answer  is  that  a  trustee  is  not  justified  in  inv 
in  foreign  stock. 


The  petition  was  dismissed,  with  costs. 


Fe6.  17. 


Ex  parte  BATES. 


In  the  Matter  of  WILLIAM   WILLIAMS,  WI 
LIAM  WILLIAMS  the  Younger,  and  THOM 
ROBERT  WILLIAMS,  Bankrupts. 


Before  The 
Lords  Jus- 

TICB8. 

The  removal 
of  assignees 
is  a  matter 
widiinthedis- 
cretion  of  the 
Commis- 
sioDsr,  with 
which  the 
Appellate 
Court  will 
not  interfere 
merely  be- 
causeitdoubts 
whether  it 
would  have 
acted  as  the 
Commission- 
er has  done. 
Therefore, 
where  the 
Commission- 
er gave  the  assignees  time  to  consider  whether  thev  would  remove  solicitors  wboa 
they  had  appointed,  and  who  were  related  to  the  baiUcrupt,  or  would  thenudves 
retire,  and  the  assiirnees  declined  to  do  either,  and  the  Commissioner  removed 
the  assignees,  the  Court  dismissed,  with  costs,  an  appeal  from  the  Cominis- 
sioner's  decision. 


VT^HIS  was  an  appeal  foom  the  decision  of  Mr.  Seij 

Stephen^  removing  the  Appellants  from  being 
nees  of  the  above-named  bankrupts. 


The  facts  were  the  following,  as  stated  upon  the  pro- 
ceedings by  a  memorandum  of  the  Commissioner: — 

At  a  meeting  for  the  examination  of  the  bankrupts  on 
January  21,  1852,  Messrs.  Prothero^  Fax  and  Meesrs. 
Savery^   Clark  ^  Co.  appeared  as  solicitors    for  the 
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assignees,  and  upon  the  question  being  raised  it  was  ad-        1852. 
mitted  by  them  and  by  the  assignees,  that  one  of  the      ^v^^''^ 
members  of  the  first-mentioned  firm,  viz.  Mr.  Prothero^       Bates. 
was  first  cousin  to  the  wife  of  one  of  the  bankrupts,^  viz. 
WiUiam  WUlicans  the  elder,  and  that  one  of  the  firm  se- 
condly mentioned,  viz.  Mr.  Savery^  was  uncle  to  the 
wife  of  one  of  the  bankrupts,  viz.  Thomas  Robert  Wil- 
liams. 

The  Commissioner  thereupon  expressed  his  opinion 
that  persons  standing  in  such  connexion  with  the  bank- 
rupts, or  any  of  them,  ought  not  to  be  appointed  as 
solicitors  to  the  assignees,  and  the  assignees  having  inti- 
mated that  they  were  not  prepared  to  withdraw  the 
appointment  of  either  of  the  said  firms,  the  Commis- 
sioner by  their  consent  adjourned  the  last  examination 
of  the  bankrupts  until  Monday  the  9th  of  February 
in  order  to  give  them  time  to  consider  of  the  course  they 
should  take. 

On  the  9th  of  February  the  last  examination  of  the 
bankrupts  was  again  adjourned  to  the  23rd  of  February 
and  on  that  day  the  Commissioner  gave  the  following 
judgment,  a  memorandum  of  which  was  entered  upon 
the  proceedings : — 

^^  The  appointment  of  solicitors  made  by  the  assignees 
in  this  cause  being,  in  my  opinion,  objectionable  for  rea- 
sons already  stated,  and  which  it  is  unnecessary  to 
repeat,  I  think  it  is  also  clear  that  it  falls  within  my 
province,  as  the  Commissioner  before  whom  the  petition 
is  prosecuted,  to  take  the  objection.  I  apprehend  this  to 
be  incident  to  the  general  power  and  duty  unquestiona- 
bly residing  in  this  Court,  to  superintend  the  whole  course 
t>f  proceedings  in  every  bankruptcy  placed  upon  its  file,  and 

Vol.  I.  H  H  d.  m.  g.    to 
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]  852.        to  see  that  these  proceedings  are  conducted  (so  far  as  the 
^^'^'^^      Court  has   the  opportunity  of  becoming  officially  aD- 
Bates.       quainted  with  what  is  done)  in  the  manner  best  adapted 
to  promote  the  objects  of  the  bankrupt  law.     Upon  tiie 
present  specific  question,  viz.  whether  the   Coori  hn 
power  to  interfere  with  the  choice  made  by  the  assig- 
nees of  their  solicitors,  the  only  argument  against  its  pos- 
sessing the  power,  that  occurs  to  my  mind,  as  carrying 
with  it  sufficient  colour  to  require  notice,  is  that  the 
right,  which  the  Court  does  unquestionably  possess  of 
rejecting  an  assignee  whom  it  may  deem  unfit  to  be  ap» 
pointed,  is  given  by  the  express  provision  of  the  Bank- 
rupt Law  Consolidation  Act  1849,  section  139;  and  it 
may  be  said,    perhaps,   that  the  express  insertion  of 
such  a  power  leads  to  the  inference  that  it  would  not 
otherwise    have  existed,  and  therefore   to  the   infer- 
ence that  the  power   now  in  question  does  not  exist. 
Neither  of  these  inferences  however  seems  to  be  Inti- 
mate.     The   139th  section  containing  as  it  does  an 
express  enactment  that  the  appointment  of  assignees 
may  be  made  by  the  major  part  in  value  of  creditors,  it 
became  necessary  to  add  the  express  proviso,  in  order  to 
obviate  the  implication  that  might  otherwise  have  seon- 
ed  to  arise,  that  this  choice  was,  even  in  the  case  of  an 
unfit  person,  to  be  absolute  and  conclusive.  But  evenwitk- 
out  the  proviso  I  conceive  that  this  Court  must  have  pos- 
sessed (as  incident  to  the  general  jurisdiction,  with  wkieh 
this  Act  so  largely  clothes  it,  and  to  an  extent  so  mnch 
greater  than  any  preceding  Act)  the  power  to  reject  or 
remove  an  unfit  assignee.    And  even  supposing  the  con- 
trary, yet  the  case  of  the  solicitor  is  very  different  finom 
that  of  the  assignee,  for  the  assignee  being  once  appointed^ 
his  nomination  of  a  solicitor,  unfit  for  whatever  reasonto 
be  employed,  is  a  breach  of  his  duty  as  trustee  fcur  the 
creditors ;    and  on  that  ground,  independently  of  any 
other,  the  interference  of  the  Court,  in  such  a  case,  seeiDS 

to 
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to  be  clearly  authorized.  Besides  which,  it  is  to  be  con-  1852. 
sidered  that  the  Court  has  a  more  direct  and  peculiar  ^"^'"^ 
interest  in  the  fitness  of  the  solicitor  appointed,  because  Bates. 
that  solicitor,  when  appointed,  becomes,  as  it  were,  the 
minister  and  assistant  in  effect  of  the  Court  itself.  For 
it  is  laid  down  on  the  high  authority  of  Lord  Eldon  (a) 
(at  a  time  when  bankruptcies  were  under  the  immediate 
cognizance  of  the  Court  of  Chancery),  that  the  solicitor 
was  to  be  deemed  "  a  minister  of  that  Court  ;^  and  if  so 
it  seems  to  follow,  on  the  same  principle,  that  he  is  now 
a  minister  of  the  Court  in  which  the  petition  is  present- 
ed. It  may  be  added  to  these  considerations,  that  if  I 
am  right  in  holding  the  appointment  of  the  assignees,  in 
the  present  case,  to  be  of  a  nature  tending  to  compro- 
mise the  interest  of  the  creditors  and  the  claims  of  public 
justice,  and  if  it  be  indeed  true  (as  contended  for)  that 
the  Court  has  no  power  of  interference,  then  it  follows 
that  the  creditors  and  the  public  remain  in  this  respect 
without  protection ;  for  I  am  aware  of  no  other  quarter  in 
which  an  original  jurisdiction  on  this  subject  can  be  sup- 
posed to  reside.  There  would  be  therefore  a  great  defect 
in  the  law,  and,  although  we  know  that  such  defects  are 
occasionally  discovered,  I  need  scarcely  say  that  they  are 
never  to  be  presumed,  and  that,  in  any  case  of  doubt,  it  is 
to  be  taken  as  more  probable  that  the  law  has  intended  its 
existing  institutions  to  comprise  some  remedy  for  a  given 
abuse,  than  that  it  has  left  that  abuse  wholly  unprovided 
for.  ^'  Under  the  circumstances  I  should  have  thought 
it  right  to  make  a  formal  order  on  the  assignees,  directing 
them  to  change  their  solicitors ;  but  as  they  declared  to 
the  Court,  at  the  last  sitting,  that,  in  the  event  of  such 
an  order  being  made,  it  was  their  intention  not  to  obey 
the  same,  it  would  seem  futile  to  take  that  course ;  and 
I,  therefore,  now  proceed  to  order,  and  do  hereby  order 

that 
(a)  6  Ve$,  1. 
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1852.  that  the  assignees  be  removed  from  their  office,  on  time 
^^T^*^^  ground  of  their  persisting  in  the  choice  of  soliciioi 
Bates.  they  have  made,  and  refusing  to  obey  any  order  that  th^ 
Court  should  make  for  changing  their  solicitors ; 
that  a  sitting  be  held  on  the  23rd  day  of  the  presex^-fe 
month,  at  eleven  o'clock  in  the  forenoon,  for  the  choio^ 
of  the  new  assignee  or  assignees ;  and  that  the  time  of  tk^ 
sale  of  the  bankrupts'  property,  now  advertised  for  th^ 
2nd  of  March  next,  be  enlarged  until  the  16th  of  Mar€TJk 
by  advertisement,  and  I  do  adjourn  the  last  examiofl^- 
tion  of  the  said  bankrupts  until  the  said  23rd  day  o' 
February" 

Against  this  decision  the  assignees  now  i^pealed. 

Mr.  Bacon  and  Mr.  Giffard^  in  support  of  the  appeiJ- 

The  Act  gives  to  the  assignees  the  power  of  appmoi* 
ing  the  solicitor,  and  as  the  Commissioner  cannot  inter- 
fere with  this  power  directly,  he  cannot  do  so  indirectly* 

[The  Lord  Justicb  Kniqht  Bruce. — By  the  189th 
section  the  Court  has  power  to  reject  any  person  cho00S^ 
by  the  creditors  to  be  assignee,  who  shall  appear  to  tb® 
Court  unfit  to  be  an  assignee,  or  to  remove  oiiy  9^^ 
signee.    Does  not  that  show  that  the  removal  is  in  \3c%^ 
discretion  of  the  Commissioner  ?] 

Still  it  is  a  discretion  which  this  Court  is  bound 
control  if  it  appears  to  have  been  exercised  on 
grounds.    Now,  in  this  case,  the  Commissioner  has  cr 
pressly  shown  by  the  reason  which  he  has  given  for 
decision,  that  his  removal  of  the  assignees  did  not 
ceed  from  any  objection  to  them  personally,  bat  w. 
inflicted  upon  them  as  a  punishment  for  not  ob^iog 
dictate  of  the  Commissioner  in  a  matter  which 

legislat 
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legislature  has  left  to  the  decision  of  the  assignees,  and       1862. 
not  to  that  of  the  Commissioner. 


[^Tke  Lord  Justice  Lord  Cranworth. — Suppose  the 
assignees  persisted  in  employing  the  father  of  a  bank- 
rupt to  be  the  solicitor  of  the  estate,  might  not  that 
circumstance  render  them  unfit  to  continue  to  be 
assignees  ?  May  not  their  conduct  in  selecting  a  soli- 
citor to  the  estate  be  a  very  material  ingredient  in 
determining  their  fitness  to  continue  in  the  office  ?] 

If  such  a  principle  had  existed  in  the  bankrupt  law, 
we  submit  that  it  must  have  been  put  in  force  before 
this  time,  whereas  there  is  no  trace  of  such  a  doctrine 
in  any  of  the  authorities.  The  Court  has  full  power  to 
control  the  solicitor  if  he  should  act  with  impropriety. 
Moreover,  in]  such  a  case  it  might  be  a  breach  of  duty 
in  the  assignees  to  continue  employing  him.  But  it 
ought  not  to  be  presumed  that  the  mere  circumstance 
Df  consanguinity  would  induce  a  solicitor  to  act  impro- 
perly. In  this  case  the  partner  who  acts  as  solicitor 
is  not  in  any  manner  related  to  any  one  of  the 
bankrupts. 

Mr.  Swanston  and  Mr.  Roxburgh^  for  the  petitioning 
creditors,  were  not  called  upon. 

The  Lord  Jufirrics  Lord  Cranworth. 

I  doubt  whether  if  I  had  been  the  Commissioner  I 
should  have  thought  it  necessary  or  expedient  in  this 
case  to  remove  the  assignees.  But  I  do  not  think  the 
Court  should  interfere  with  the  exercise  of  the  discre- 
tion of  the  Commissioner,  unless  it  is  very  clearly  of 
opinion  that  that  discretion  has  been  wrongly  exercised. 
The  reason  why  I  suggested  the  case  of  a  father  acting 

as 
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1852.  as  solicitor  under  his  son's  bankmptcy  was  to  show 
^]p^^^  that  relationship  might,  in  an  extreme  case,  be  indk- 
Batbs.  putably  a  ground  of  unfitness  for  the  office.  I  think  we 
cannot  measure  in  such  a  question  the  degrees  of  nb- 
tionship,  and  as  the  Commissioner  has  exercised  a  dis- 
cretion, it  seems  unfit  for  us  to  interfere  merely  from  a 
doubt  in  our  mind,  or  in  the  mind  of  one  of  us,  whetiier 
we  should  have  exercised  a  discretion  in  a  similar  way. 

The  Lord  JufirricB  Knight  Bruce. 

If  the  Commissioner  had  made  an  order  upon  the 
assignees  to  change  their  solicitors,  what  I  should  have 
thought  of  such  an  order  it  is  unnecessary  for  me  to  say, 
and  I  abstain  from  saying.  What  he  has  done  in  efleet 
I  understand  to  be  this.  He  has  said  to  the  assignees 
'^  You  are  employing  persons  whom  reasons  perfectly  con- 
sistent with  their  respectability  induce  me  to  thiok  it 
would  be  more  for  the  adrantage  of  the  estate  not  to 
employ.  I  think  that,  for  the  interest  of  the  crediton 
generally,  it  would  be  better  that  other  solicitors  shooU 
be  employed.  That  is  my  judicial  opinion.  Will  yoa 
retire  from  the  assigneeship  or  employ  other  solidton!" 
The  assignees  say  ''  We  will  neither  do  one  nor  the 
other."  In  such  a  state  of  things  I  can  only  say  that! 
agree  in  the  conclusion  at  which  Lord  Cranworth  has 
arrived. 

Mr.  Swanston  and  Mr.  Roxburgh^  for  the  petitioning 
creditors,  asked  that  the  Appellants  might  be  ordered  to 
pay  their  costs. 

Mr.  Bacon  said  that  the  petitioning  creditors  hid 
not  been  served  with  the  appeal,  and  had  no  rij^t  to 
appear.  The  official  assignee  only  had  been  served,  vA 
he  did  not  appear. 

Their 
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Their  Lordships  ordered  the   petitioning  creditors'        1852. 
costs  to  be  paid  out  of  the  estate.  ^^T"^''^'*^ 

Ex  parte 
Bates. 


.Ec  parte  JAMES  WHITAKER. 

In  the  Matter  of  JAMES  WHITAKER  and  JOSEPH 

CROWTHER,  Bankrupts, 

npHIS  was  the  appeal  of  one  of  the  bankrupts  from  the 


March  2nd, 


refusal  of  his  certificate. 


The  bankrupts  had  carried  on  business  in  partnership 
in  Burlingthorpe^  in  Yorkshire^  as  dyers.  The  Com- 
missioner had  suspended  the  certificate  of  one  of  the 
bankrupts  for  three  years,  and  refused  to  grant  any  to 
the  Appellant;  but  gave  both  bankrupts  protection 
after  three  months  of  imprisonment. 

Mr.  Bacon  and  Mr.  Steere,  in  support  of  the  appeal, 
said  that  there  were  facts  not  before  the  Commissioner 
which  might  induce  him  to  alter  his  decision ;  and  they 
asked  that  the  matter  might  be  referred  back  to  him. 

The  Lord  Justice  Knight  Bruce  referred  to  the  207th 
section  of  the  Bankrupt  Law  Consolidation  Act  1849, 
and  said  that  he  doubted  whether  the  Court  had  juris- 
diction to  refer  the  certificate  back  to  the  Commissioner 
to  review  his  decision. 


Before  The 
Lords  Jus- 
tices. 

Semble,  that 
after  theCk>in- 
missioner  has 
absolutely  re- 
fused a  bank- 
rupt's certifi- 
cate, it  can- 
not be  refer- 
red back  to 
him  to  review 
his  decision. 


The  Lord  Justice  Lord  Cranworth  said,  that  if  the 

Commissioner 
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Commissioner  reheard  the  case  aad  granted  the 
ficate,  it  would  probably  be  invalid. 


Their  Lordships,  therefore,  heard  the  case  with  th( 
additional  facts,  and  varied  the  Commissioner's  decisioi 
by  making,  with  regard  to  the  Appellant,  a  similar^ 
order  to  that  made  with  regard  to  the  other  bankrupt,^^ 
saying  that  they  did  not  mean  to  intimate  that  upovrr^ 
the  materials  alone  which  were  before  the  Commissioner^^ 
they  should  not  have  arrived  at  the  same  ccmdusion 
he  had  arrived  at. 


Jaji.  14. 


Ex  parte  JOHN  BOWERS. 


in  the  Matter  of  JOHN  BOWERS,  against  whom  a 
Petition  for  adjudication  in  Bankruptcy  has  been  filed. 


B^wt  The     rpHIS  was  an  appeal  from  an  adjudication  of  Mr. 

Commissioner  Balguy^  that  the  Appellant  had 


TICES. 


An  order  uo-   become  bankrupt. 

der  the  ar- 


On  the  26th  November  1851  the  Appellant,  being  a 


langement 
clauses  of  the 

LawConsoli-   trader  within  the  meaning  of  the  bankrupt  laws,  pre- 
dation  Act,      gented    a  petition  for  arrangement  with  his  creditors, 

grantiDg  pro-  *^  0  n 

tection  till  a  to  the  district  Court  of  bankruptcy  for  the  BirminghaM 

iSnoS'  <l»strict,   under  "The    Bankrupt    Law    ConsoUdatioii 

further  order.  Act  1849,''*  praying  that  his  person  and  property  might 

and  ^^^^a  ^  protected  from  all  process,  and  that  such  proposal  aa 

trader  has  ob-  he  might  be  able  to  make  or  such  modification  thereof, 

tained  an 

order  ex  parte  ** 

in  that  form, 

it  affords  no  protection  against  a  summons  under  the  78th  section  of  the  Act. 
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iree-fifUis  in  number  and  value  of  his  creditors 
t  determine,  might  be  carried  into  effect  under  the 
intendence  and  control  of  the  Court  (a). 

I  the  same  day,  the  district  Court  granted  to 
ippellant  an  order  for  protection  from  all  process 
soever  against  his  person  and  property  until  the 
February  1852.  After  granting  the  order  of 
iction,  the  Court  appointed  a  private  sitting  to  be 
on  the  2nd  February  1852,  at  the  Court  of  Bank- 
;y  for  the  Birmingham  district,  and  at  the  same 
appointed  an  official  assignee  to  act  in  the  matter 
e  petition. 

I  the  5th  December  1861,  the  Respondent,  John 
er,  the  petitioning  creditor  (&)  served  upon  John 
ers  the  Appellant  a  summons  under  the  78th  section 
e  Act. 

The 

"That  every  such  petition 
shall  be  in  the  fonn  contained 
in  the  schedule  (A  a.)  to  this  Act 
annexed." 

And  the  following  is  the  form 
of  the  prayer  set  out  in  sche- 
dule (A  a.)  to  the  Act : 

"Your  petitioner  therefore 
prays  that  his  person  and  pro- 
perty may  be  protected  from  all 
process,  and  that  such  proposal 
as  he  may  be  able  to  make,  or 
such  modification  thereof,  as  by 
three-fifths  in  number  and  value 
of  his  creditors  may  be  deter- 
mined, may  be  carried  into  ef- 
fect under  the  superintendence 
of  this  honourable  Ck>urt." 

(6)  To  avoid  confusion  it  should 
be  observed  that  the  name  of  the 
bankrupt  was  Jo  An  Bowfrt,  while 
that  of  the  petitioning  creditor 
was  JokM  Bower, 


1852. 
Bw  parte 

BOWBRS. 


12  &  13  Vtei.  c  105,  s. 
enacts,  "  That  any  such 
*  unable  to  meet  his  en- 
lents  with  his  creditors, 
esirous  of  laying  the  state 
affiiirs  before  them  under 
nperintendence  and  con- 
'  the  Court  of  Bankruptcy, 
)f  submitting  himself  to 
urisdiction  of  the  Ck>urt  in 
er  hereinafter  mentioned, 
iresent  a  petition  to  the 
,  setting  forth  the  true 
of  such  inability,  and 
)g  that  his  person  and 
rty  may  be  protected  from 
jcess  until  further  order ; 
le  Ck>urt,  on  such  petition, 
iiave  power  to  grant  such 
rtion  and  may  review  the 
from  time  to  time  as  it 
iiink  fit." 
B  212th  section  provides — 
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Iks  Appellant  did  not  attend,  being  advised  that,  b^f 
of  his  having  obtained  the  order  for  protecti(yv:ii 
ii  «a»  not  necessary  for  him  to  do  so.    His  solicitor  ho^i^' 
aetended  on  his  behalf,  and  stated  to  the  Court  tBcie 
for  protection. 


On  the  17  th  December  1851,  the  Respondent  fileS^  a 
pocition  for  adjudication  in  bankruptcy  against  tL^  he 
Appellant.    A  counter  petition  was,  on  the  18th 


cffiier  1851,  presented  by  the  Appellant  to  the  distr-^^ct 
Court)  praying  that  the  Court  would  refuse  to  adjudic^^te 
upon  the  Respondent's  petition. 


On  the  23rd  December  1851,  the  Commissioner 
the  following  order  upon  the  counter  petition : — 


*•  Court  of  Bankruptcy  for  the  Birmingham  Distrl^i^t. 
The  22rd  day  of  December  1851.     In  the  matter       of 
John  Bowers,     Whereas  the  said  John  Bowers  did,   ^^ 
the  18th  day  of  December  instant,  present  a  petition       ^ 
this  honourable  Court,  praying  that  the  Court  wo!^^^ 
refuse  to  adjudicate  the  said  John  Bowers^  bankru^=^^ 
upon  a  certain  petition  for  adjudication  of  banknipt<^^y> 
filed  in  this  honourable  Court  against  him.     Now,  therr^^:==^ 
fore,  upon  hearing  Mr.  Smith,  solicitor  for  the 
John  Bowers,  and  Mr.   Wright  for    the  petitionii 
creditor,  I  do  order  that  the  said  petition  of  the 
John  Bower$  be  dismissed.    And  I  do  reserve  the  qui 
tions  of  the  payment  of  the  costs  of  the  petitioning  ci  -^"^ 
ditor  out  of  the  estate  of  the  said  John  Bowers. 

"  J.  Balgut.'' 

On  the  same  day  the  Commissioner  made  an  ord^-^--*^ 
ui)on  the  Respondent's  petition,  adjudicating  the  A^--^f' 
pollant  bankrupt. 

TI 
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The  act  of  bankruptcy,  on  which  the  adjudication        1852. 
was  founded,  was  the  non-attendance  personally  of  the      r!P^^ 
Appellant  at  the  time  and  place  stated  in  the  summons.     Bowbrs. 

The  Appellant  gave  notice  to  dispute  the  adjudica- 
tion, and  it  was  arranged  between  the  Appellant's  soli- 
citor and  the  solicitor  for  the  petitioning  creditor,  with 
the  consent  of  the  Commissioner,  that  the  time  for  dis- 
puting the  adjudication  should  be  extended  for  the  full 
limit  allowed  by  the  Act  for  that  purpose. 

The  Commissioner  made  the  order  extending  the 
time  accordingly,  and  the  Appellant  thereupon  presented 
the  present  petition,  praying  that  the  order  of  the 
Commissioner  made  on  the  23rd  December  might  be 
reversed,  the  petition  of  adjudication  taken  off  the  file, 
and  the  costs  of  the  present  petition  and  of  that  of  the 
18th  Decembermight  be  paid  by  the  petitioning  creditor. 

Mr.  SwcMSton  and  Mr.  Motteraniy  in  support  of  the 
petition. 

There  can  be  no  doubt  that  the  summons  under  the 
78th  section  was  a  description  of  process  within  the  mean- 
ing of  the  211th  section;  Anonymous  (a).  It  would 
have  been  a  violation  of  the  Act  for  the  Appellant  to  pay 
a  debt  after  presenting  his  petition  for  arrangement. 
How  then  could  his  omission  to  pay  constitute  an  act 
of  bankruptcy  ?  The  summons  under  the  Statute,  while 
the  trader  was  protected  in  person  and  property  by  the 
same  Statute,  was  wholly  irregular.  The  adjudication 
cannot  therefore  be  supported. 

The  Solicitor- General  and  Mr.  Baggallay^  for  the  pe- 
titioning creditor. 

The 

(a)  1  ¥onbl.  Rep.  48. 


464  CASES  IN  CHANCERY. 

1852.  The  order  for  protection  was  a  nullity,  not  being  in  the 

^^T"^      terms  prescribed  by  the  Statute,  namely,  till  further  ord^, 
Bow  BBS.      but  to  a  fixed  day  more  than  two  months  afier  the  date 
of  the  order. 

[The  Lord  Justicb  Lord  Cranworth. — If  the  order 
ought  not  to  fix  a  day,  what  is  the  meaning  of  the  provi- 
sion, as  to  enlarging  the  protection  from  time  to  time  f\ 

At  all  events  it  should  have  been  till  a  fixed  day  or 
further  order.  The  Conmiissioner  has  no  authority  to 
preclude  himself  from  subsequently  abridging  the  time,  if 
there  shall  be  occasion.  The  consequences  of  such  a 
practice  would  be  most  serious  to  the  interests  of  credi- 
tors, and  might  render  it  impossible  for  a  creditor  to 
nuike  his  debtor  a  bankrupt,  for  suppose  that  before  ob- 
taining such  an  order  the  debtor  had  been  served  with  a 
sununons  under  the  78th  section,  he  would  in  that  case 
be  protected,  during  the  continuance  of  the  order,  firom 
any  proceeding;  and  after  the  order  has  expired,  if  it 
was  granted  for  two  months,  as  it  has  here  be^  it 
would  be  too  late  to  file  a  petition  for  adjudicatioD 
founded  on  the  debtor's  default  in  obeying  the  smnmons, 
as  the  creditor  is  bound  to  proceed  under  the  Act  within 
two  months  of  the  default.  Besides  the  order  i^pointii]|[ 
an  official  assignee  in  this  case  contains  no  direction  to 
the  assignee  to  get  in  or  secure  the  assets,  so  that,  for  a 
period  of  two  months,  the  debtor  will  retain  the  control 
and  dominion  over  his  efi^ts,  to  the  injury  and  loss  of 
his  creditors.  The  Act  must  be  construed  strictly  and 
for  the  benefit  of  creditors.  The  arrangement  clausGB 
are  only  intended  to  take  efiect  where  no  creditor  moves, 
and  are  not  intended  in  any  way  to  interfere  with  pr(^ 
ceedings  under  the  Act  at  the  instance  of  creditors. 

Mr.  SwanstoTif  in  reply. 

Unless 
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Unless  the  Act  is  inoperative  the  order  is  good.  The  1852. 
21 1th  section  of  the  Act  does  not,  it  is  submitted,  make  ^mTla^e 
it  imperative  upon  the  Commissioneri  in  granting  an  order  Bowers. 
for  protection,  to  adopt  the  words  ^*  till  further  order.^' 
That  section  of  the  statute  provides  that  a  debtor  unable 
to  meet  his  engagements,  ''  may  present  a  petition  to  the 
Court  setting  forth  the  true  cause  of  such  inability,  and 
praying  that  his  person  and  property  may  be  protected 
from  all  process  until  further  order ;  and  the  Court  on 
such  petition  shall  have  power  to  grant  such  protection^ 
and  may  renew  the  same  from  time  to  time  as  it  shall 
think  fit.^  And  the  212th  section  enacts,  that  every 
such  petition  shall  be  in  the  form  contained  in  schedule 
(A  a.)  to  the  Statute  annexed.  The  form  of  prayer  of  the 
petition  set  out  in  this  schedule  is  simply  for  protection 
*^  from  all  process,"  without  any  specification  as  to  time. 
The  words  such  protection^  occurring  in  the  211th  section, 
describe  the  sort  of  protection,  viz.  protection  of  the 
person  and  property  to  be  afibrded,  and  not  the  duration 
of  that  protection.  The  provision  enabling  the  Commis- 
sioner to  renew  the  protection  from  time  to  time  points 
expressly  to  protection  for  a  definite  time,  and  shows 
that,  although  the  Commissioner  is  not  bound  to  fix,  yet 
he  may  fix  a  period  for  its  duration.  It  was  unneces- 
sary to  add  ^^  or  till  further  order,"  since  it  is  inher- 
ent in  a  tribunal  to  vary  an  order  made  by  it  ex  parte^ 
on  proper  cause  being  shown.  The  Act  must  be 
taken  as  giving  a  discretion  to  the  Conunissioner  as 
to  the  form  of  the  order  to  be  made,  and  he  must 
have  authority  to  adapt  it  to  the  circumstances  of  the 
case.  If  he  has  such  a  discretion,  the  Court,  in  the 
absence  of  proof  to  the  contrary,  will  presume  that  it 
has  been  rightly  exercised.  He  may  also  at  any  time 
direct  the  official  assignee  to  collect  and  get  in  the 
assets. 

In 
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1862. 

Em  parte 

BOWBM. 


In  the  Anonymous  cote  (a)  which  has  been  referred  to, 
the  order  was  made  for  protection  till  a  day  certain,  and 
this  18  the  general  practice. 

The  Lord  Justice  Knight  Bruce. 

How  this  case  would  have  stood  if  the  order  of  iVbcem- 
ber  had  granted  protection  to  the  debtor  till  further 
order,  or  had  granted  protection  till  a  certain  day  or  iiir- 
ther  order,  it  is  not  necessary  for  me  to  say.  In  point  of 
fact  the  order  obtained  is  an  order  absolutely  and  uncon- 
ditionally granting  protection  till  a  certain  fixed  day, 
more  than  two  months  after  the  day  of  granting  it.  Now 
such  an  order  may  or  may  not  be  a  nullity.  Upon  that 
I  give  no  opinion  except  this,  that  if  it  is  a  nullity  there 
is  an  end  of  all  question.  But  assuming  it  not  to  be  a 
nullity,  I  apprehend  it  still  to  be  irregular,  and  I  ap- 
prehend that  where  a  person  proceeds  ex  parte  to  ob- 
tain an  order  for  his  own  benefit,  to  the  prejudice,  in  a 
certain  sense,  of  his  creditors,  and  in  the  absence  of 
those  creditors,  he  is  bound  to  obtain  an  order  strictly 
correct  and  regular,  and  if  he  does  not,  he  must  abide 
the  consequence.  The  proceedings  which  have  been 
taken  to  make  the  Petitioner  a  bankrupt  may  or  may 
not  be  valid,  may  or  may  not  be  regular.  With  this 
we  do  not  interfere.  With  the  Petitioner's  power  to 
resist  such  proceedings,  if  he  can,  we  do  not  interfere. 
In  Lord  EldorCs  time  the  fact  that  a  commission  was 
proved  to  be  legally  invalid  was  not  always  sufficient  of 
itself  to  induce  him  to  supersede  it.  To  those  acquainted 
with  the  Court  at  that  time,  it  is  well  known  that,  in 
several  cases  where  a  commission  of  bankrupt  was  con- 
fessedly invalid,  he  nevertheless  left  the  parties  to  do 
what  they  could  with  it,  and  refused  to  interfere.  So 
here,  being  of  opinion  that  the  bankrupt  has  obtained 

an 

(a)  1  Fonhl  Rep.  48. 
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an  order  ex  parte^  and  that  the  order  so  obtained  is  one        1852. 

in  which  there  is  a  serious  and  important  irregularity,  ^    ^^^^ 

I  am  disposed  not  to  disturb  what  the  Commissioner  Bowers. 
has  done. 

The  Lord  Justice  Lord  Cranworth. 

I  am  of  the  same  opinion.  Had  it  not  been  for  the 
form  (A  a.)  in  the  schedule  to  the  Statute  there  could 
have  been  no  doubt  of  the  irregularity  of  the  order. 
But  I  confess  I  think  the  petition  cannot  be  treated  as 
irregular,  having  been  presented  in  the  form  authorized 
by  the  Act. 

The  proceeding  is  not  invalid  so  far  as  the  form  of  the 
petition  is  concerned.  What,  however,  is  the  order ! 
Whether  it  should  have  been  till  a  given  day  or  further 
order,  or  simply  till  further  order,  it  is  unnecessary  to 
discuss.  The  order  made  in  this  case  is  a  positive  order 
for  protection  up  to  a  particular  fixed  day,  thus  tying 
up  the  hands  of  everybody  in  the  mean  time,  and  such 
an  order  is  not  in  the  form  authorized  by  the  Statute, 
and  is  one  which  there  is  no  authority  to  make.  Con- 
sequently the  debtor,  who  has  obtained  this  order  ex 
parte  and  behind  the  backs  of  his  creditors,  ought  not 
to  be  permitted  to  avail  himself  of  it.  The  appeal  must 
be  dismissed  with  costs  (a). 

(a)  See  the  next  case. 
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1852. 


March  10. 
July  24. 


Ex  parte  JOHN  BOWER  (a). 

In  the  Matter  of  JOHN  BOWERS,  against 

whom,  &c. 


c< 


The  Bankrupt  Law  Consolidation  Act  1849. 


Btfore  The      A  FTER  the  dismissal  of  the  appeal  in  the  last  case, 
tuTes.^'^  «/bAn  Bowers^  the  then  Appellant  and  present 

In  particulars  Respondent,  appeared,  by  his  attorney,  before  the  dis- 
^^  d  b'^  ^^^^  Court  to  show  cause  against  the  adjudication,  and 
fruit  mer.  contended  that  there  had  been  no  act  of  bankruptcy ; 
ffrocertoffe-  ^^^  relied  upon  being  the  failure  on  the  part  of  the 
ther  with  a  debtor  to  comply  with  the  requisitions  of  the  80th  section 
der  the  Bank-  ^^  ^^®  Bankrupt  Law  Consolidation  Act  1849,  after  ser^ 

rapt  Law         yif^  Qf  1^  summons  and  particulars  of  demand.     The 

Conaolidation 

Act,  the  word  latter  of  these  documents  was  in  the  following  terms : — 

"goods"  was 
hdd  to  de- 
scribe the 
wares  sup- 
plied, suffi- 
ciently to  pre- 
vent an  ad- 
judication 
from  being 
annulled,  on 
the  ground  of 
uncertainty  in 
the  particu- 
lars. 

What  is 
convenient 
ceitainty  de- 
pends on  the 
situations  of 
the  parties  as 
weU  as  the 
nature  of  the 
demand. 
Under  the 
new  Act,  as 
under  the 

former  law,  it  is  not  sufficient  ground  for  annulling  an  adjudication  that  its  kgal 
validity  may  be  subject  to  doubt. 


^^  Particulars  of  Demand  and  Notice  requiring 

Payment. 

"To  John  Bowers^  of  the  City  of  Worceiter,  in  the 
County  of  Worcester^  Grocer,  Dealer,  and  Chapman. 

^^  The  following  are  the  Particulars  of  the  Demand  of 
the  undersigned  John  Bower ^  of  No.  8  Botolph  Lame^ 
in  the  City  of  London^  Fruit  Merchant,  against  you  the 
said  John  Bowers^  amounting  to  the  sum  of  sixty  six 
pounds  nine  shillings  and  one  penny. 

1851. 

(a)  See  ant€,p,  461,  note  (fi). 
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1851. 

£ 

t. 

d. 

1862. 

April  14. 
June      9. 

To  Goods 
do.     .        . 

20 
.    17 

10 
0 

0 
4 

Bse  parte 

BOWKR. 

October  8. 

do. 

36 

1 

9 

1851. 

73 

12 

1 

October  6. 

Cr.  by  Cash 

.    7 

3 

0 

<£»66      9     1 


**Take  notice  that  I  the  said  John  Bower  hereby 
require  immediate  payment  of  the  said  sum  of  sixty-six 
pomids  nine  shillings  and  one  penny. 

^'  Dated  this  second  day  of  December ,  in  the  year  of 
Our  Lord  1851. 
(Signed) 

*'  John  Bower, 
^'  Carrying  on  business  at  No.  8,  Botolph 
^^  Lane^  in  the  City  of  London^ 

As  stated  in  the  report  of  the  last  case  the  debtor 
did  not  attend,  and  after  the  lapse  of  the  statutory 
period  the  petition  for  adjudication  was  filed,  and  the 
adjudication  was  made  on  the  23rd  ol  December  1851. 

A  duplicate  of  the  adjudication  was  served  upon  the 
debtor,  upon  the  same  23rd  of  December ;  and  on  the 
same  day,  notice  was  served  upon  the  petitioning  cre- 
ditor's solicitor  by  the  solicitor  of  the  debtor,  that  it  was 
the  mtention  of  the  latter  to  dispute  the  adjudication, 
and  that  he  and  the  solicitor  would  attend  the  Court  for 
that  purpose  on  the  29th  of  December  1851. 

On  the  29th  of  December  1851,  Mr.  Commissioner 
JBalguy^  upon  the  application  of  the  solicitor  of  the 
trader,  extended  the  time  for  disputing  the  adjudication 

Vol.  I.  II  D.  M.  G.    until 
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1852.        until  the  12th  of  January  1852.    Subsequent  adjourn- 
br"^*^*^      ments  were  directed,  to  afford  time  for  the  appeal  re- 
Bower.      ported  ante  p.  460  to  be  heard.     On  the  2nd  of  Feb- 
ruary 1852,  the  former  appeal  havmg  been  disposed  of, 
cause  was  shown  before  the  Commissioner,  who  ordered 
that  the  adjudication  of  bankruptcy  made  against  John 
Bowers  should  be  reversed.    By  the  written  memoraik- 
dum  made  by  the  Commissioner  of  his  decision,  the 
only  ground  of  it  specifically  mentioned  was,  that  tl^« 
act  of  bankruptcy  upon  which  the  adjudication  proceeded 
was  insufficient  to  support  such  adjudication,  inasmucil) 
as  the  affidavit  (filed  at  the  return  of  the  trader  debt* 
or^s  summons)   did  not  state  that  the  summons  wbs 
served  on  the  trader  ^^  between  the  hours  of  nine  o*dock 
in  the  forenoon  and  and  nine  o'^clock  in  the  evening" 
(as  is  required  by  the  30th  Order  of  November  1842), 
and  that,  therefore^  his  non-attendance  was  no  de&ult. 

Upon  the  occasion  of  the  attendance  to  show  canse 
against  the  adjudication,  the  trader  was  examined  and 
deposed,  with  respect  to  the  item  36/.  Is.  9d.f  that  he 
had  purchased  the  goods  which  were  the  subject  of  that 
charge  from  the  petitioning  creditor  at  two  months* 
credit,  and  had  received  an  invoice  which  had  at  the  top 
of  it  the  words  ^'  cash  in  two  months."    He  further  de- 
posed that  he  had  ^ven  the  petitioning  creditor  a  lull 
for  part  of  that  amount,  which  he  had  received  from  a 
customer,  and  had  paid  the  balance,  and  that  the  two 
months^  credit  had  not  expired  when  the  notice  of  de- 
mand was  served  upon  him. 

The  petitioning  creditor  appealed  against  the  reversal 
of  the  adjudication,  and  it  was  agreed  that  no  objeotioii 
should  be  taken  as  to  the  reversal  being  made  within 
the  proper  period,  if  it  was  correct  in  other  req>ects. 

Sir 


BOWBR. 
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Sir  W.  P.  Wood  and  Mr.  Baggallay^  for  the  petition-        1862. 
ing  creditor.  "^^^ 

Although  the  30th  Order  of  November  12,  1842, 
requires  that  the  summons  shall  be  served  between  the 
hours  of  nine  in  the  morning  and  nine  in  the  evening,  it 
does  not  require  that  there  shall  be  an  affidavit  of  this 
fact  at  any  given  time.  It  is  not  even  required  that  any 
affidavit  of  service  should  be  made  upon  the  return  of  the 
sununons,  and  at  all  events  in  London  it  is  not  the  prac- 
tice to  make  any  such  affidavit  until  the  adjudication, 
when  of  course  the  service  is  proved,  although  the  Lon- 
don Commissioners  do  not  require  it  even  then  to  ap- 
pear upon  the  affidavit  that  the  service  was  effected 
between  nine  and  nine.  It  is  now  proved  that  in  this 
case  the  summons  was  in  fact  served  between  those  hours, 
and  there  never  has  been  any  doubt  of  this  (act. 

Their  Lordships  desired,  before  hearing  further  the 
argument  in  support  of  the  appeal,  to  hear  the  counsel 
for  the  Respondent. 

Mr.  Swanston^  for  the  trader  debtor. 

It  is  not  sufficient  that  the  service  should  have  been 
actually  made  between  the  prescribed  times,  for  unless 
the  Commissioner  had  before  him  when  he  made  the  ad- 
judication, evidence  that  the  orders  of  the  Court  had 
t)een  complied  with,  he  had  no  authority  to  adjudicate^ 
and  the  adjudication  is  invalid.  It  cannot  be  supported 
by  evidence  subsequently  supplied ;  and  so  the  Conunis- 
sioner  himself  thought.  But  independently  of  this  ob- 
jection, the  whole  of  the  proceedings  relied  upon  as  the 
foundation  of  an  act  of  bankruptcy  are  invalid.  In  the 
first  place,  according  to  the  22nd  Order  of  November  1 2, 
1842,  the  account  in  the  particulars  of  demand  must  be 

112  ^'  expressed 
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1852.        ^'  expressed  with  reasonable  and  convenient  certainty  as 
^^^"^J^      to  dates  and  all  other  matters.**^       The  object  of  this 
Bower.       Order  was  undoubtedly  to  enable  the  alleged  debtor  to 
be  ready  with  the  means  of  controverting  each  particu- 
lar: Ex  parte  Oreenstock  (a). 

l^The  Lord  Justice  Knioht  Brucb. — Has  the  bankrupt 
made  an  affidavit  that  he  was  misled  by  the  particulars, 
or  prevented  from  setting  up  a  defence  to  any  part  of 
the  demand  f] 

[  The  Lord  Justice  Lord  Cranworth. — Can  any  general 
rule  be  laid  down  a  priori^  applicable  to  every  case! 
Or  may  not  particulars  which  would  give  sufficient  infor- 
mation to  one  debtor   be  insufficient  as  to   another! 
Take,  for  instance,  the  debtor  himself  and  his  executor. 
May  not  a  bill  be  sufficient  for  one  which  would  not  give 
information  full  enough  to  the  other!    The  words  *' con- 
venient certainty^  must  (as  it  seems)  be  construed  with 
reference  to  the  information  already  possessed  by  the 
person  addressed.] 

In  the  present  case,  there  is  no  certainty  whatever, 
but  merely  so  vague  a  generality  of  description  that  any 
demand  might  be  set  up  under  it  without  affording  the 
alleged  debtor  any  means  of  defending  himself;  whereas 
the  Order  requires  a  reasonable  and  convenient  certainty 
as  to  dates  **  and  all  other  matters."*^    Another  objection 
is  that  the  term  of  credit  had  not  expired,  so  that  when 
the  affidavit  of  debt  was  made,  it  was  incorrect.    The 
suDunons  itself  was  also  defective,  for  the  28th  Order  of 
November  12,  1842,  provides,  that  where  the  attorney 
suing  out  the  summons  shall  not  be  an  attorney  of  the 
Court  of  Bankruptcy  the  summons   shall  be  endorsed 

with 
(a)  1  De  Gap,  230,  where  the  rules  in  question  are  set  out. 
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with  the  name  and  place  of  residence  of  the  attorney,        1852. 
whereas  in  the  present  case  his  name  and  place  of  busi-      ^^'"'"^ 
ness  only  were  indorsed  upon  it.  Bower. 

Sir  W.  P.  Wood  and  Mr.  Baggallayy  for  the  petition- 
ing creditor,  were  not  further  called  upon. 

The  Lord  Justice  Knight  Bruce. 

As  observations  have  been  made  during  the  argument 
upon  Ex  parte  Greenstock^  it  may  not  be  out  of  place  to 
observe,  that  whether  all  the  reasons  given  for  the  judg- 
ment in  that  case  are  sustainable  or  not,  the  conclusion 
appears  to  me  to  have  been  correct,  namely,  that  it 
would  have  been  better  that  there  should  not  have  been 
an  adjudication  upon  the  materials  which  there  existed. 
The  amount  of  the  demand  was  I32Z.  15s,  2d.  Now  it 
was  requisite,  with  reference  to  what  had  been  sworn 
upon  the  affidavit,  that  the  whole  of  this  should  appear 
to  have  been  due  for  goods  sold  and  delivered.  But 
upon  the  account  set  out  in  the  particulars  of  demand, 
as  much  as  122Z.  9^.  6d.  of  the  total  amount  was  due 
for  bills  returned,  and  interest  upon  these  bills,  which 
(however  the  truth  might  have  been)  were  not  shown 
upon  the  particulars  of  demand  to  have  been  given  for 
goods  sold  and  delivered.  Therefore  out  of  132/.  15^., 
the  particulars  were,  as  to  so  large  a  portion  as  122/.  98. 
Cm/.,  plainly  defective  with  reference  to  the  affidavit. 
With  regard  to  the  small  remaining  portion  of  the  debt, 
being  10/.  5s.  6d.  only,  it  was  doubtful  whether  the 
dates  were  sufficiently  set  forth.  I  agree  that  the  date 
1845  was  at  the  head  of  the  particulars;  but  when  the 
separate  items  were  looked  at,  if  all  of  them  belonged  to 
the  year  1845,  they  were  not  chronologically  arranged, 
and  this  gave  rise  to  a  doubt  as  to  what  dates  were  meant. 
There  were  items  in  September  and  October,  and  then 
several  in  Auyust^  sejiarated  from  the  fojmier.     Now 

I  waa 
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1852.  I  was  not  persuaded  that  it  was  a  necessary  inference 
jp"^''^  from  an  account  so  prepared,  that  the  month  of  AuffUit 
BowBB.  1845)  so  placed  below  and  separated  from  September 
and  October^  was  the  month  meant.  If  that  was  not  so, 
the  adjudication  would  on  that  ground  have  been  insuf- 
ficiently supported.  But  if  it  could  have  been  legally 
supported,  still  this  jurisdiction  is  not  bound  to  sofler 
every  adjudication  which  may  be  legally  valid  to  remain ; 
and  I  am  of  opinion  that  the  Court  there  rightly  exer- 
cised its  jurisdiction,  in  declining  to  give  effect  to  the 
proceeding  relied  upon  as  the  foundation  of  an  act  of 
bankruptcy.  All  the  reasons  there  assigned  for  the 
decision  (I  repeat)  may  possibly  not  be  sustainable  ;  upon 
that  point  I  give  no  opinion.  But  I  adhere  certainly  to 
the  conclusion. 

In  the  present  case,  several  objections  have  been  made 
to  the  proceedings  relied  upon  as  the  foundation  of  to 
act  of  bankruptcy.    The  most  serious  objection  appears 
to  me  that  founded  on  the  form  of  the  particulars  of 
demand,  which  is  a  point  on  which  the  decision  of  the 
Commissioner  did  not  proceed,  or  is  not  expressed  to 
proceed.     It  appears  to  me  that  a  set  of  particulars  of 
demand  sent  out  by  a  trader  to  one  individual  may  be 
sufficient,  which  would  have  been  insufficient  if  sent  to 
another,  although  the  demand  might  in  nature  or  cha- 
racter be  the  same.     The  question  in  each  case  must  be 
whether  the  particulars  communicate  a  reasonably  suffi- 
cient degree  of  information  to  the  alleged  debtor  as  to 
the  demand.     Now  in  Ex  parte  Greenstock^  the  informa- 
tion may  or  may  not  have  been  sufficient.     But  here, 
considering  what  goods  were  furnished,  considering  the 
stations  in  life  of  the  alleged  debtor  and  creditor,  and 
the  words  o^  the  particulars  of  demand,  my  impresuon 
is  that  they  were  sufficient  in  the  particular  circum- 
stances of  this  case.     And  I  am  of  opinion  that  the  par- 
ticulars 
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ticulars  are  not  vitiated  legally  because  they  contained        1852. 

one  claim  which  is  not  sustainable,  either  because  the      ^^^T'''^ 

JSx  parte 

debt  claimed  is  not  due  at  all,  or  because  it  was  not  ac-      Bowbr. 
tually  due  at  the  time  of  the  demand,  whatever  effect 
such  an  error  ought  to  have  in  the  exercise  of  the  dis- 
cretion of  the  Court  upon  an  application  not  grantable 
ex  debitojtistitUB. 

The  Commissioner,  however,  was  here  executing  a 
jurisdiction  given  or  continued  by  the  104th  section  of 
the  recent  Act  of  Parliament,  which  provides  thus.  [His 
Lordship  read  it  (see  ante^  p.  216,  note).]  Now  suppose 
this  case  to  arise  (which  occurred  frequently  in  former 
states  of  the  bankrupt  law),  that  the  bankruptcy  being 
in  question  before  a  Court  having  jurisdiction  to  annul 
it,  the  legal  validity  was  doubtful.  In  such  a  case  under 
the  former  law,  the  Court  having  this  jurisdiction  was 
not  in  the  habit  of  annulling,  unless  there  were  some  cir- 
cumstances to  induce  the  Court  so  to  exercise  its  dis- 
cretion beyond  the  legal  doubt.  If  there  were  no  such 
circumstances,  the  legal  doubt  was  not  sufficient  ground 
for  annulling ;  for  this — though  possibly  not  only  for  this 
—reason,  that  the  mischief  arising  from  the  continuance 
of  the  bankruptcy,  if  unsupported  by  legal  requisites,  was 

proceedings,  if  the  bankruptcy  was  valid,  might  have  been 
irremediable.  Now  I  consider  that  the  Court  is,  in  the 
present  case  at  least,  in  the  position  which  I  have  sup- 
posed. There  is  an  arguable  objection  against  the  va- 
lidity of  the  adjudication  in  point  of  law.  But  I  am 
not  only  not  satisfied  that  the  objection  is  sustainable, 
but  the  inclination  of  my  opinion  is  against  its  suffi- 
ciency. Therefore,  as  I  apprehend,  it  is  not  the  duty 
of  this  Court  to  annul  the  adjudication,  but  the  proper 
course  is  to  leave  the  bankrupt  to  question  the  adjudi- 
cation as  he  may  think  fit,  giving  him  every  facility  to 

proceed 
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1852.  proceed  at  law  for  that  purpose.  Here  every  considera- 
V''^'"^  tion,  as  to  the  consequences  of  annulling  the  bankruptcy. 
BowKR.  seems  to  be  against  taking  that  step.  The  result  is 
thati  in  my  opinion,  so  far  as  this  objection  is  concerned, 
the  adjudication  must  stand  unreversed,  and  if  so,  with 
reference  to  this  objection,  the  same  must  be  the  decision 
with  reference  to  others  which  have  been  taken,  and  which 
are  much  less  deserving  of  attention. 

The  Lord  Justice  Lord  Cranworth  concurred. 


The  order  was,  that  the  order  of  reversal  of  the  2nd  of 
February  should  be  reversed,  that  the  Appellant  should 
be  at  liberty,  within  three  weeks  from  the  date  of  the 
drawing  up  of  the  order  of  their  Lordships,  to  bring 
an  action  to  try  the  validity  of  the  adjudication,  that 
the  advertisement  should  be  stayed  in  the  mean  time,  and 
that  the  petition  of  appeal  should  in  other  respects 
stand  over. 


The  Appellant  afterwards  obtained  an  extension  of 
the  time,  for  bringing  an  action,  on  the  ground  of  qiecial 
circumstances  relative  to  a  change  of  his  solicitor. 


On  the  Ist  of  May^  the  Commissioner  made  an  order 
adjudging  the  Appelhint  a  bankrupt  under  the  arrange- 
ment clauses  of  the  Bankrupt  Law  Consolidation  Act 
The  Appellant  then  presented  a  petition  appealing  frimi 
this  order,  and  also  seeking  a  further  extension  of  time. 

Jul^  24.  ^^  ^^^^  ^*y  ^^^  last-mentioned  petition  came  on  to  be 

heard,  and  was  ordered  to  stand  over  with  the  other 
petition  till  further  order,  except  that  the  stay  upon  the 
advertisement  was  to  be  removed. 
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1852. 


Ex  parte  ROBERT  HESLOP.  j^^^^y^  3, 

In  the  Matter  of  JAMES  ATKINSON,  a  Bankrupt. 

FT^HIS  was  an  appeal  from  an  order  made  by  Mr.  Com-     Before  Tie 

missioner  Ellison^  directing  a  sale  of  goods,  which      ^tices!'*' 

were  in  the  order  and  disposition  of  the  bankrupt  at  the  a  mortgagee 

time  of  his  bankruptcy,  and  had  been  in  fact  already  sold  ^}  8^^"  ^"*'  - 

*     •''  ''  derapoweroi 

by  the  assignees.    The  order  had  been  made  under  the  sale  allowed 
foUowing  circunmtances :-  ^^  ^. 

order  and  dis- 
The  bankrupt  up  to  the  time  of  his  bankruptcy  kept  portion  of 

an  inn  at  Newcastle-upon-Tyne.    The  act  of  bankruptcy  gor,  until  the 
was  committed  by  his  departing  from  home  on  the  SOth     ^Ja^^'^ 
of  August  1850.     The  petition  for  adjudication  was  filed  of  bankrupt- 
on  the  9  th  of  September  1850,  and  he  was  on  the  same  p^gession 
day  adjudged  a  bankrupt,  official  and  creditors^  assignees  oefore  any  pe- 

nad  been  appomted.  dication  was 

filed.    On  the 

Four  years  before  his  bankruptcy,  the  bankrupt  had  Sffid'  ^ 

granted  to  the  Appellant  a  bill  of  sale  of  his  property,  bankrupt,  the 

messenger 
furniture  and  stock  in  trade,  as  a  security  for  a  debt  due  took  the 

to  the  Appellant  for  wine  and  spirits  supplied  to  the  ^^  ^^f?^ 

bankrupt,  who  was,  however,  permitted  by  the  Appel-  gee's  posses- 

ifin4-  B^^°  ^^^  ^Id 
**^^  them.  The 
mortgagee  brought  an  action  of  trover  and  recovered,  on  the  ground  that,  under 
the  Bankrupt  Law  Ck)nsolidation  Act  1849»  the  assignees  could  not  sell,  without  an 
express  order  of  the  Commissioner,  goods  in  the  reputed  ownership  of  a  bankrupt. 
The  assignees  applied  to  the  Commissioner,  who  made  an  order  retrospectively 
confirming  the  sale,  and  reciting  as  a  fact  that  the  goods  were  in  the  order  and 
disposition  of  the  bankrupt  at  the  time  of  the  bankruptcy,  with  the  permission 
of  the  true  owner :  Held,  that  the  mortgagee  was  not  entiUed  to  have  the  order 
discharged  on  his  appeal,  as  being  invalid  on  the  face  of  it ;  and  on  the  Appellant 
declining  to  enter  into  the  question  whether  he  had  notice  of  the  act  of  bank- 
ruptcv,  when  he  took  pnossession,  his  appeal  was  dismissed  with  costs. 

Held  also,  that  the  time  of  the  Commissioner  signing  and  delivering  out  an 
order,  and  not  the  time  of  his  pronouncing  it,  is  its  true  date  with  reference  to  an 
appeal. 
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1862.       lant  to  remain  in  possession,  and  to  have  the  appaioit 

^^^^     ownership  of  the  goods- 

Hbslop. 

On  the  4th  of  September  the  Appellant  took  pooooo 
sion  of  the  goods  under  his  mortgage  deed,  but  before 
making  any  sale  was  displaced  by  the  messenger  under 
the  adjudication.  The  assignees  then  sold  the  fiimiture 
and  eflects  in  the  house  to  an  incoming  tenant,  and  re- 
ceived the  proceeds,  which  were  standing  to  the  credit 
of  the  estate  of  the  bankrupt. 

The  Appellant  brought  an  action  of  trover  against  the 
assignees,  which  was  tried  before  Mr.  Justice  Croiwdly 
at  NewcaBtle^  at  the  Spring  Assizes  for  the  year  1861 , 
when  the  jury  found  that  the  property  in  question  was  in 
the  reputed  ownership  of  the  bankrupt  at  the  time  of  his 
bankruptcy,  and  found  a  verdict  for  the  assigneea ;  but  at 
the  close  of  the  Defendant's  case,  an  objection  was  takeo 
by  the  Appellant's  counsel,  that  under  the  ^*  Bankrupt 
Law  Consolidation  Act  1849,"^  section  126,  the  assignees 
could  not  take  property  in  the  order  and  diq>06itM»i  of 
the  bankrupt,  without  an  order  of  the  Conunissiooer, 
and  that  such  property  did  not  vest  in  the  assignees 
without  such  order,  and  could  be  dealt  with  only  by 
means  of  it.  The  point  being  reserved,  came  on  to  be 
argued  before  the  full  Court  of  Exchequer,  on  a  motimi 
for  a  new  trial.  In  Jvly  1861,  Mr.  Baron  Parte  deli- 
vered the  judgment  (a)  of  the  Court  (Mr.  Banm  PlaU 
not  concurring),  which  was  to  the  effect  that  in  the  case 
of  chattels  in  the  reputed  ownership  of  a  bankrupt,  thoe 
must  be  an  order  under  the  section  referred  to  for  the 
sale  and  disposal  thereof  by  the  assignees  before  the  pro- 
perty in  the  goods  can  pass,  and  a  new  trial  was  accord- 
ingly awarded,  but  which  had  not  yet  been  had. 

The 

(a)  See  Heslop  v.  Baker,  6  Exck,  740. 
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The  assignees  then  applied  to  the  Commissioner  in        1862. 
Bankruptcy  to  make  an  order  for  the  sale  of  the  goods      ^^    ^^^ 
in  question,  being  advised  that  such  order  if  made  would      Hxslop. 
be  retrospective  in  its  effect,  and  would  give  validity  to 
the  sale  already  made. 

An  order  was  accordingly  made,  dated  the  9th  of  De- 
cember  1861,  by  the  Court  of  Bankruptcy  for  the  New- 
castle-upcfnrTyne  District,  whereby,  after  reciting  to  the 
eflfect  above  stated,  the  Court  did,  upon  consideration 
of  the  matters,  find  and  adjudge  that  the  bankrupt 
committed  an  act  of  bankruptcy,  and  became  bankrupt 
on  the  30th  of  August  1860,  and  that,  at  the  time 
when  he  so  became  bankrupt,  he  had,  by  the  consent  and 
permission  of  the  Appellant,  who  then  and  still  claimed 
to  be  the  true  owner  thereof,  in  his  (the  bankrupt's) 
possession,  order  and  disposition,  the  goods  and  chattels 
in  the  now-stating  order  particularly  mentioned  and  set 
forth,  whereof  he  the  said  bankrupt  was  reputed  owner, 
and  the  District  Court  of  Bankruptcy  did  thereby,  ac- 
cording to  the  Bankrupt  Law  Consolidation  Act  1849, 
and  in  exercise  of  the  power  thereby  in  that  behalf  given, 
order  the  goods  and  chattels  which  the  bankrupt,  at  the 
time  when  he  became  bankrupt,  by  the  consent  and  per- 
mission of  the  Petitioner,  as  owner  thereof,  had  in  his, 
the  bankrupt's  possession,  order,  or  disposition,  or  where- 
of he  the  bankrupt  was  reputed  owner  as  aforesaid,  to  be 
sold  and  disposed  of  by  Thomas  Baker^  John  HaU^  and 
Richard  Attree  Johnson^  the  assignees,  for  the  benefit  of 
the  creditors  of  the  bankrupt  under  the  bankruptcy,  and 
also  so  far  as  the  Court  could  and  lawfully  might,  but  not 
further  or  otherwise,  the  Court  did  thereby  order  and 
direct  that  the  goods  and  chattels  thereinbefore  specified 
should  be  vested  in  Thomas  Bakery  John  Hallj  and  Ri- 
chard Attree  Johnson^  as  such  assignees  as  aforesaid ;  and 
the  Court  did  thereby  ratify  and  confirm  all  acts  there- 
tofore 
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1862.  toforc  done  by  the  asBignecs  in  and  about  the  seizure,  sale, 
Kw  parte  ^^^  disposition  of  the  goods  and  chattels  thereinbefore 
HssLOP.  specified,  so  far  as  such  seizure,  sale,  and  disposition  had 
been  well  and  properly  conducted,  and  did  order  and  di- 
rect that  the  proceeds  of  such  goods  and  chattels,  so  sdd 
and  disposed  of,  should  be  held  and  applied  by  the  asrag- 
nees  for  the  benefit  of  the  creditors  of  the  bankmpt 
under  the  bankruptcy. 

The  order^  although  dated  the  9th  of  December^  was 
not  signed  by  the  Commissioner  till  the  28th  oiJamuary 
following,  the  signature  having  been  postponed  by  the 
Commissioner  in  order  to  afibrd  time  to  appeal  agminat 
the  order.  It  was  represented  to  the  Commissioner  on 
behalf  of  the  Appellant  that  the  date  of  the  order  would, 
if  unexplained,  defeat  the  appeal,  and  the  Commissioner 
thereupon  made  another  order,  dated  the  13th  of  Feb- 
ruary 1852,  reciting,  among  other  things,  that  on  the 
9th  of  December  1851,  when  the  Commissioner  gave  his 
judgment,  he  directed  that  his  order  should  be  drawn  up, 
and  considering  that  it  would  necessarily  occupy  a  consi- 
derable time  to  reduce  the  same  into  writing,  he  further 
directed  that  for  the  purpose  of  giving  time  to  the  Ap- 
pellant to  appeal  against  his  order,  if  he  should  be  ad- 
vised so  to  do,  the  date  of  it  should  be  considered  to  be 
the  day  when  it  should  be  signed  and  delivered  to  the 
Appellant's  solicitor,  and  reciting  that  his  order  was 
not  drawn  up,  signed  and  delivered  to  the  Petitioner's 
solicitors  until  the  28th  oi  January  1852,  the  Commis- 
sioner, upon  the  application  of  the  Appellant^s  agent,  so 
far  as  he  could  and  lawfully  might,  did  thereby  order 
and  direct  that,  for  the  purpose  of  enabling  the  Appel- 
lant to  present  such  petition  of  appeal,  the  date  of  the 
former  order  should  be  deemed  and  taken  to  be  the  28th 
oi  January  1852. 


Mr. 
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Mr.  Swanston  and  Mr.  Bichner  appeared  in  support        1852. 


of  the  appeal  from  the  order  dated  the  9th  of  December. 

Mr.  Bacon  and  Mr.  Tripp^  for  the  Respondents,  ob- 
jected that  the  appeal  was  too  late,  and  that  the  date  of 
the  order,  being  that  of  the  day  on  which  the  Commis- 
sioner pronounced  it,  must  be  taken  to  be  the  correct 
date.  They  submitted  that  the  Commissioner  had  no 
jurisdiction  by  postponing  the  formal  act  of  signature  to 
enlarge  the  limits  which  the  legislature  had  fixed  to  the 
time  for  appealing. 

Thb  Coubt  held  that  the  day  on  which  the  order  was 
signed  by  the  Commissioner  must  be  considered  to  be  its 
proper  date. 

Mr.  Swanston  and  Mr.  Bichner,  for  the  Appellant. 

The  judgment  of  the  Court  of  Exchequer  has  decided 
that  the  act  of  the  assignees  in  selling  the  goods  which 
belong  to  the  Appellant  under  his  bill  of  sale  was 
wrongful,  as  it  clearly  appears  to  have  been  under  the 
new  Act.  It  is  not  competent  for  the  Court  of  Bank- 
ruptcy, by  an  ex  post  facto  proceeding  to  render  the  sale 
good.  The  Appellant  has  a  right  to  apply  to  the  juris- 
diction in  bankruptcy  to  have  removed  out  of  his  way 
this  order  as  being  bad  upon  the  face  of  it.  The  finding 
of  the  jury  and  the  state  of  facts  appearing  upon  the 
order  are  insufficient  to  make  out  a  title  in  the  Respon- 
dents, independently  of  the  point  which  was  decided 
adversely  to  them  by  the  Court  of  Exchequer,  for  it  is 
not  enough  to  give  the  Court  of  Bankruptcy  authority  to 
dispose  of  the  goods  of  a  stranger  to  the  jurisdiction, 
that  those  goods  should  be  in  the  order  and  disposition 
of  the  bankrupt  at  the  time  of  the  bankruptcy.  If  the 
true  owner  has,  after  the  bankruptcy  and  without  notice 

of 


Ex  parte 
Hkslop. 
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1852.  of  it,  taken  possession  of  his  goods  before  the  filing  of  a 
Ex  varte  P^^^^^^^  f^^  adjudication,  he  cannot  be  deprived  of  them 
HssLOP.      by  the  operation  of  the  reputed  ownership  clause. 

They  cited  12  &  13  Vici.  c.  106,  s.  133,  and  Ex 
parte  Styan  (a),  Parienie  v.  Pennell  (&),  and  Youg  v. 
Hope  (c),  decided  upon  the  corresponding  enactment, 
2  &  3  Fic^  c.  22. 

[Z%€  LoED  JuflTicB  Knight  Bruce  inquired  whether 
the  Appellants  wished  the  case  to  be  discussed  with 
reference  to  the  questions  of  notice  of  the  act  of  bank- 
ruptcy and  the  time  when  possession  was  taken.] 

Mr.  Swanston  and  Mr.  Bichner  said,  that  they  were 
not  prepared  to  go  into  the  facts  bearing  upon  those 
questions,  and  desired  to  have  the  decision  of  the  Coort 
as  to  the  validity  of  the  order  with  reference  to  the  fiiets  * 
stated  upon  the  face  of  it. 

Thbib  Lobdbhips,  without  calling  on  the  counsel  ^ 
the  Respondents,  held  that  these  facts  did  not  invalid 
the  order,  and  dismissed  the  appeal  with  costs. 

(fl)  2  Jtf.  D.  4*  D.  219.  {b)  2  Moo.  4*  Rob.  617- 

(c)  2  Exck.  105. 
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1852. 


Ex  parte  THOMAS  ORFORD  AND  JOHN  March  3. 

ORFORD ; 

AND 

In  the  Matter  of  PHILIP  RUFFORD,  FRANCIS 
RUFFORD,  AND  CHARLES  JOHN  WRAGGE. 

rilHE  bankrupts  were  bankers  carrying  on  business     Before  The 

under  the  style  or  firm  of  Rufford  §f  Wragge^  at       ticks. 
Stourbridge  in  Worcestershire^  and  this  was  an  appeal  Bv  the  rules 
from  the  refusal  of  the  Commissioner  to  order  payment  Socie^lt  wL 
in  full  out  of  their  estate  to  the  Appellants,  who  were  provided  that 
the  stewards  of  a  Friendly  Society  held  at  the  Star  Inn  \^  appointed 

in  Oldswinford.  a  treasurer  or 

*^  treasurers, 

in  whose 

The  rules  of  the  society  were,  on  the  19th  of  December  ^""^1^^^ 
1835,  duly  aUowed,  certified,  confirmed,  and  enrolled  all  the  cash 
under  the  Acts  relating  to  Friendly  Societies.  the^s^iety, 

until  the  same 
should  be 

By  rule  2  it  was  provided,  ^'  That  there  shall  be  a  placed  out  at 

book  or  books  of  account  kept  by  a  clerk  to  be  appointed  "Jt^^^^*  J  *nd 

'^      ^  '^'^  that,  as  soon 

by  a  majority  of  the  members,  who  shall  be  aUowed  a  asV  sufficient 

yearly  salary,  and  if  he  shaU  neglect  to  attend  to  the  ^exoii^ted 

business  of  this  society  after  he  shall  be  so  appointed,  or  it  should 

wilfully,  designedly,  or  negligently  defraud  or  attempt  to  [^  ^^  dS°* 

defraud  this  society,  or  any  member  thereof,  he  shall  box  a  suffi- 
cient sum  to 
make  good  any  loss,  damage,  or  deficiency  that  may  be  pay  the  sick 

occasioned  by  such  nefflect  or  defraud,  and  be  expelled  and  other  ex- 

^  o  ,7  r  penses  of  the 

the  society.**^  society)  be 

r>»  deposited  in 

^y  the  hands  of 

the  treasurer  or  treasurers  of  the  society,  and  that  the  clerk  and  two  stewards 

should  take  the  same  to  the  bank.    No  formal  appointment  of  treasurer  was 

made,  but  the  monies  of  the  society  were  paid  into  a  bank:    Held,  that  the 

bankers  were  not  "  employed  "  as  officers  of  the  society,  so  as  to  entiUelhe  society 

upon  their  bankruptcy  to  payment  in  full. 
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1852.  By  rule  3  it  was  provided,  '^That  there  shall  be  a 

^p^^^  treasurer  or  treasurers  appointed  in  like  manner  as  the 
Orpord.  clerk,  but  who  must  not  be  a  member  or  members  of 
this  society,  in  whose  hands  shall  be  deposited  all  the 
cash  belonging  to  this  society  till  the  same  can  be  placed 
out  at  interest  upon  satisfactory  security  to  be  obtained 
for  that  purpose." 

By  rule  21  it  was  provided,  '^  That  as  soon  as  a  soflB- 
cient  sum  of  money  shall  be  collected,  the  same  shall 
(after  leaving  a  sufficient  sum  in  the  club  box  to  pay  the 
sick  and  other  expenses  of  the  society)  be  deposited  in 
the  hands  of  the  treasurer  or  treasurers  of  this  society, 
and  that  the  clerk  and  two  stewards  shall  take  the  same 
to  the  bank,  for  which  they  shall  be  allowed  one  quart  of 
ale  each ;  and  if  any  member  shall,  on  any  preienoe 
whatever,  draw  any  money  from  the  bank,  except  the 
clerk  and  two  stewards  are  present,  he  shall  be  expelled, 
and  make  good  what  he  has  drawn  therefrom.^ 

It  was  not  alleged  that  the  bankrupts  had  be^  ap- 
pointed to  be  treasurers  or  officers  of  the  society ;  bat 
the  Appellants  alleged  by  their  petition  and  affidavft 
that  the  bankrupts  were  employed  in  the  office  as  trea- 
surers of  and  in  the  society,  and  had  in  their  hands  and 
possession  at  the  time  of  the  adjudication  of  bankmptqr, 
by  virtue  of  their  office  and  employment,  certain  monieB 
belonging  to  such  society,  amounting  to  the  sum  of 
132/.  Os.  lid.,  and  that  this  money  was  in  the  hands  of 
PhiUp  JRufford,  Francis  Rvffordj  and   Charles  Job 
Wragge^  not  as  bankers  of  the  society,  and  in  the  ordinaiy 
way  of  their  banking  business,  but  wholly  as  treasurers 
of  the  society. 

Mr.   Bacon  and  Mr.  Renshaw,  in  support  of  tie 
petition. 

The 
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The  167th  section  (a)  of  the  Bankrupt  Law  Consolida- 
tion Act  1849  differs  from  the  former  enactments  with 
respect  to  these  societies.  Former  Statutes  required  that 
the  bankrupt  should  have  been  '^  appointed'*  to  an  office 
in  the  society  to  entitle  the  society  to  payment  in  full. 
But  the  present  Act  only  requires  that  he  should  be 
*'  appointed  to  or  employed  in  ^^  any  office  in  the  society. 
This  distinguishes  the  case  from  Ex  parte  Harris  (5). 


1852. 

Ex  parte 
Orpord. 


They  also  referred  to  Ex  parte  RiddeU(c). 

Mr.  Swanston  and  Mr.  J.  V,  Priory  for  the  Respon- 
dents, were  not  called  upon. 

Thb  Court  held  that  the  bankrupts  were  not  employed 
in  any  office  within  the  provision  of  the  Act,  and  dis- 
missed the  appeal  with  costs. 


(a)  12  ^  13  Viet.  c.  106,  8. 
\67» — That  if  any  person  al- 
ready appointed  or  employed,  or 
nHio  may  be  hereafter  appoint- 
ed to,  or  employed  in  any  office 
in  any  society  established  un- 
der any  of  the  Acts  relating  to 
friendly  societies,  and  being  in- 
tmsted  with  the  keeping  of  the 
acconnts,  or  having  in  his  hands 
or  possession  by  virtue  of  his 
office  or  employment,  any  monies 
or  effects  belonging  to  such  so- 
ciety, or  any  deeds  or  securities 
relating  to  the  same,  shall  have 
been,  or  shall  become  bankrupt, 
the  Court  shall,  upon  applica- 
tion made  by  the  order  of  any 
•tich  society  or  any  committee 


thereof,  or  the  major  part  of  them 
assembled  at  any  meeting  there- 
of, order  payment  and  delivery 
over  to  be  made  to  such  society, 
or  to  such  person  as  such  society 
or  committee  may  appoint,  of  all 
monies  and  other  things  belong- 
ing to  such  society,  and  shall 
also  order  payment  out  of  the 
estate  and  effects  of  the  bank- 
rupt of  all  sums  of  money  re- 
maining due,  which  the  bank- 
rupt received  by  virtue  of  his 
said  office  or  employment  before 
any  other  of  his  debts  are  paid 
and  satisfied." 

ib)  1  De  Qex,  162. 

(c)  3  M.  D.  4*  D,  80. 


Vol.  I. 


KK 


D.  M.  G. 
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1852. 


March  11. 


Ex  parte  SAMUEL  BEAN. 


In  the  Matter  of  JOHN  WILKINSON,  a 

Bankrupt. 

rpHIS  was  the  Appeal  of  a  creditor  from  the  decision 
of  the  Commissioner,  dismissing  the  Appellant's 
Petition  seeking  to  have  the  adjudication  annulled. 

The  adjudication  took  place  on  the  1 2th  of  May  1851, 
upon  the  petition  of  T/iomas  Bittleston  and  John  Watson^ 
the  assignees  of  another  bankrupt,  named  Thomas  Wake- 
field. On  the  30th  of  June  the  Appellant  presented  his 
petition  to  have  the  adjudication  annulled  for  want  of  an 
act  of  bankruptcy,  or  of  a  sufficient  petitioning  creditor  8 

debt.     On  the  11th  of  July  1851,  the  day  appointed  tot 
cision  upon  it,  ...  .  <f     mtt 

within  twenty-  hearing  his  petition,  he  attended  the  district  Court.    On 
idth  ^*^h*  ^^^  QSLme  day  a  sitting  took  place  for  the  proof  of  debts, 

much  more       and  the  petitioning  creditors  tendered  proof  of  their 

have  dapsed     *''^g®^  d®'^^»  which  was  opposed  by  the  assignees.    The 

Rince  the  ad-    Commissioner,  after  hearing  evidence   and  examining 

Thecircum-  witnesses  thereon,  ordered  the  proof  to  be  admitted  for 

BtaDce  that  an   1291/.  Us.  Sd. 
order  to  an- 


Before  The 
Lords  Jus- 

TICBS. 

A  petition  to 
annul  an  ad- 
judication 
may  be  pre- 
sented by  a 
creditor  to 
the  Commis- 
missioner, 
and  it  is  suf- 
ficient if  he 
appeal  from 
the  Commis- 
sioner's de- 


nul  will  leave 
unimpeached 
an  assif^ment 
of  all  the 
bankrupt's 
effects  to  the 
creditor  ap- 
plying for  the 
annulling 
order  is  not 
sufficient 
ground  for 
refusing  to  annul  an  adjudication  unsupported  by  the  legal  requisites. 


At  the  rising  of  the  Court  the  Commissioner  directed 
the  Appellant's  petition  to  stand  over  until  the  15th  of 
August. 

On  the  15th  o(  August  1851,  the  petition  cameoDfi)r 
hearing,  but  was  further  adjourned  on  account  of  tte 

pendency 
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pendency  of  an  appeal  of  the  assignees  from  the  admis-        1852. 
sion  of  the  proof  of  the  petitioning  creditors^  alleged  debt.      ^^^^    "f 


The  appeal  of  the  assignees  was  heard  by  the  Lords 
Justices  on  the  11th  o{  December  1851|  when  an  order 
was  made  thereon,  whereby  it  was  declared  that  no  evi- 
dence had  been  brought  before  the  Court  on  which  the 
proof  of  the  sum  of  1291/.  145.  3<2.  could  be  sustained. 
And  it  was  amongst  other  things  ordered  that  the  proof 
should  be  expunged  from  the  proceedings,  and  that  the 
costs  of  the  appeal  should  be  paid  out  of  the  estate  of  the 
bankrupt  Thomas  Wakefield, 

On  the  20th  of  February  1862,  the  Appellant^s  peti- 
tion again  came  on  before  the  Commissioner,  who  dis- 
missed it  with  costs. 

In  giving  judgment  the  Commissioner  referred  to  Ex 
parte  Maxwell  (a),  and  said  that,  upon  this  authority,  it 
appeared  that  the  Court  had  a  discretion  to  accede  to 
or  refuse  the  application,  and  that  it  would  not  be  exer- 
cising a  proper  discretion  if  it  annulled  the  adjudication. 
The  Commissioner  then  referred  to  an  assignment  which 
had  been  referred  to  as  having  been  made  in  the  month 
ot  August  1847  to  Bean  of  all  the  bankrupt's  property, 
which  the  Commissioner  regarded  as  an  act  intended  to 
operate  in  favour  of  the  Appellant,  and  to  operate  cer- 
tainly to  the  prejudice  of  all  the  other  creditors.   As  the 
effect  of  annuUmg  the  proceedings  would  be  immediately 
to  give  to  the  Appellant  the  benefit  of  this  transaction, 
'the  Commissioner  held  that  the  circumstances  of  the  case 
inrere  such  as  to  cause  him  to  exercise  his  discretion  un- 
iavourably  to  the  application  made  by  the  Appellant. 
The  Commissioner  considered  it  proved  that  an  act  of 

bankruptcy 

(a)  3  If.  D.  ^  D.  708. 

KK2 


Bran. 
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1852.        bankruptcy  had  been  committed.      The  Commissioner 
^v^^^^^      s^d  there  were  cases  of  successful  applications  of  this 
fisAK.        kind,  although  the  interest  of  the  creditor  was  adverse 
to  that  of  the  creditors  at  large  ;  and  that  the  case  of 
Ex  parte  Jones  {a)  proved  this,  but  that  still  there  most 
be  a  grievance  on  the  part  of  the  creditor — something 
of  which  he  had  a  personal  right  to  complain — ^that  there 
must  be  merits  on  his  part,  so  that  if  his  application 
were  not  acceded  to,  he  would  have  a  right  to  say  he 
was  aggrieved.     This  the  Commissioner  thought  could 
not  be  said  in  the  present  case.     The   Commissioner 
considered  that  the  application  was  intended  to  give  the   • 
Appellant  the  advantage  of  what  the  Commissioner  didJi 
not  hesitate  to  pronounce  a  fraudulent  act  as  regardedH 
the  creditors,  namely,  a  secret  conveyance,  where  th( 
bankrupt  was  permitted  to  remain  apparently  the  own< 
after  his  ownership  had  terminated.     Upon  this  account  ^ 
he  refused  to  annul  the  bankruptcy,  and  directed  th»^ 
costs  to  be  paid  by  the  Appellant. 

Mr.  Swanstan  and  Mr.  Daniel,  appeared  in  suppo^H 
of  the  appeal. 

Mr.  Glasse  and  Mr.  Hardy^  for  the  petitioning  e 
ditor,  took  a  preliminary  objection  that,  according  to 
parte  Carter  (&),  this  was  an  appeal  from  the  adjudi 
tion,  and  that  the  twenty-one  days  for  appeal  ought  to 
reckoned  from  the  day  on  which  the  adjudication  w»s 
made. 

It  was  arranged  that  the  whole  case  should  be  argued 
together,  and  on  the  petitioning  creditor's  counsel  being 
called  on  to  show  the  existence  of  the  legal  requisites) 
they  admitted  that  they  were  not  then  in  a  position  to 

establish 

(a)  3  Deac.  8f  Ch.  697.  {b)  Ante,  p.  212. 
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establish  them,  and  asked  for  the  decision  of  the  Court        1852. 

upon  the  preliminary  objection  and  upon  the  discretionary  k*""^*"^ 
g^unds  upon  which  the  application  had  been  refused  by        Bban. 
the  Commissioner. 

In  the  course  of  the  argument, 

Tlu  Lord  JudTicE  KxVight  Bruce  said,  he  agreed 
that  the  statutory  provision  with  regard  to  reputed 
Dwnership,  so  far  as  it  went  beyond  the  common  law,  had 
been  probably  productive  of  more  injustice  than  justice, 
^though  in  some  instances  it  had  no  doubt  done  good. 

The  Lord  Justice  Lord  Cranworth  said,  that  there 
ippeared  to  have  been  nothing  deceptive  in  the  transac- 
tion in  question  as  to  the  assignment.  The  creditor  had 
eft  the  debtor  in  possession,  and  had,  when  he  thought 
;he  property  in  jeopardy,  taken  possession  himself.  It 
night  be  that  he  had  done  so  too  late,  but  the  proceed- 
ng  did  not  appear  to  be  fraudulent. 

Mr.  Bacon  and  Mr.  T.  H.  Terrell^  for  the  assignees, 
iid  not  oppose  the  appeal. 

Mr.  Swanston  replied. 

The  Lord  Justice  Knight  Bruce. 

This  petition  for  adjudication  appears,  so  far  as  the 
ividence  before  us  goes,  to  be  unsupported  by  the  legal 
equisites.  That  however  is  not  decisive.  Still,  when 
i  bankruptcy  appears  legally  unsustainable,  it  lies  upon 
hose  who  attempt  to  support  it  here  to  show  equitable 
rrounds  for  it.  There  appear  in  this  case  to  be  no  such 
grounds  shown. 

It  is  contended  that  the  learned  Commissioner  had 

no 
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1852.        no  jurisdiction  to  annul  this  adjudication,  and  that  Mr. 
Ex  parte      ^^^'*  petition  of  appeal  to  this  Court  is  in  substance 
Bean.       an  appeal  from  the  order  of  adjudication,  and,  so  re- 
garded, cannot  be  entertained,  inasmuch  as  it  was  not 
presented  till  after  an  interval  much  beyond  twenty- 
one  days.     We  are  of  opinion  that  this  is  not  a  case 
of  appeal   from  the  order  of   adjudication,   but  that 
the  Appellant's  original  application  to  have  the  ad- 
judication annulled  was  properly  made  to  the  Commis- 
sioner under  the  general  jurisdiction  conferred  upon  him 
by  the  Act  of  Parliament,  and  that  it  was  not  until  he 
had  adjudicated  upon  that  application  of  Mr.  JBean  tint 
a  case  for  appeal  arose.  So  far  as  Mr.  Sean  is  concerned, 
from  the  moment  when  Mr.  Beard  application  to  the 
Commissioner  was  rejected,  and  not  before,  it  became  a 
case  for  an  appeal.     He  has  appealed  within  twenty-one 
days  ader  the  decision.     That  is  the  way  in  which  we 
view  the  case. 

The  LoBD  Justice  Lord  Caanworth  concurred. 
The  adjudication  was  accordingly  annulled. 
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JEir  ;?ar<«  GEORGE  RIMELL.  Marckia. 

In  the  Matter  of  JOHN  WILLIAM  COWLES 

BREWER,  a  Bankrupt. 

rilHIS  was  a  petition  of  Appeal  presented  by  a  creditor  Before  The 

against  the  refusal  of  the  District  Court  of  Bank-  ^JIcBir" 

ruptcy  for  the  JBristol  District,  to  allow  the  Petitioner  to  A  creditor  is 

inspect  the  proceedings.  to  inTSthe 

proceedings 
The  decision  was  that  of  the  Registrar  sitting  for  the  ^^^  of  en^' 

Commissioner,  and  the  grounds  of  it  appear  from  the  abling  him  to 
t»  tt      '  1  ji  f  impeach  the 

foUowmg  memorandum  upon  the  proceedings  : —  validity  of 

the  adjudica- 

.  tion. 

^*  Memorandum :  That  Mr.  Wilkes^  having  this  day 

applied  to  me  for  an  order  to  permit  him,  as  attorney 
for  George  Rimell,  a  creditor,  who  has  proved  his  debt 
under  the  petition  for  adjudication  of  bankruptcy  against 
the  said  bankrupt,  to  have  inspection  at  all  reasonable 
times,  or  at  such  times  as  the  Court  shall  direct,  of 
the  affidavit  of  the  petitioning  creditor,  the  proofs 
of  the  act  of  bankruptcy  and  the  other  proofs  filed 
in  Court  on  which  the  adjudication  was  made ;  and 
Mr.  Abbot  J  solicitor  to  the  assignees  of  the  said 
bankrupt,  having  requested  Mr.  Wilkes  to  state  what 
was  the  object  of  the  application,  and  I  having  re- 
quired him  so  to  do,  and  having  referred  him  to  a 
memorandum  of  a  similar  application  on  behalf  of  a 
different  creditor  made  to  Mr.  Commissioner  Hill,  at 
his  sitting  on  the  10th  day  of  February  instant,  and  to 
which  application  the  said  Commissioner  then  refused  to 
accede  ;  and  Mr.  Wilkes^  havmg  stated  that  his  object 

was 
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1S52.  was  to  impeach  the  adjudication  by  qoestioning  the 
^"'^'"^  petitioning  creditor's  debt,  and  the  act  of  bankraptcy ; 
RiMBLL.  and  Mr.  Abbots  having  stated  his  objections  to  the  allow- 
ing of  an  inspection  of  the  proceedings  for  that  purpose, 
and  it  appearing  to  me  that  the  application  now  made 
by  Mr.  Wilkes  is  precisely  the  same  in  effect  as  that 
which  he  made  as  aforesaid  to  Mr.  Commissioner  iZUI, 
and  that  it  is  not  a  reasonable  request,  I  dismiss  the 
application,  reserving  the  question  of  costs  until  the 
result  of  any  appeal  against  the  decision  shall  be  ascer- 
tained." 

The  application,  referred  to  in  the  memorandum,  wis 
made  on  the  10th  February  1852,  to  the  Com- 
missioner, by  the  same  attorney  on  behalf  of  another 
creditor  of  the  bankrupt,  on  which  the  Commissioner 
made  the  following  memorandum : — ^'  Mr.  WUkeSj  as  soli- 
citor to  Mr.  John  Smith,  a  creditor,  who  has  proved  his 
debt  under  the  above-mentioned  petition,  having  applied 
for  leave  to  inspect  the  affidavit  of  the  petitioning  cre- 
ditor and  the  proofs  of  the  acts  of  bankruptcy  on  which 
the  adjudication  was  made,  and  having  stated  that  his 
object  was  to  impeach  the  petition  by  questioning  the  pe- 
titioning creditor's  debt,  and  Mr.  Abbots  as  solicitor  to 
the  assignees,  having  objected  to  allow  such  inspectioD,  I 
declined  to  accede  to  Mr.  Wilkes'  application.^ 

The  petition  prayed  that  the  order  might  be  reversed, 
and  that  it  might  be  ordered  that  the  Petitioner's 
attorney  should  be  permitted  to  have  inspecticm  of  the 
affidavit  and  other  proofs  filed  in  the  Court  at  all  reason- 
able times,  or  at  such  times  as  the  Court  should 
direct. 

Mr  W,  M.  JameSj  in  support  of  the  appeal. 

Under 
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Under  the  232nd  section  (a)  the  Appellant  is  entitled 
to  the  inspection  which  he  requireis. 

[7%c  Lord  Justice  Knight  Bruce  referred  to  the 
words  ^'reasonable  request,^  and  inquired  whether  it 
was  a  reasonable  request  which  sought  inspection  of  the 
proceedings  for  the  purpose  of  impeaching  their  validity  I] 

Those  words  only  refer  to  the  first  part  of  the  sec- 
tion. In  proceedings  in  Chancery  a  Defendant  must 
produce  for  his  adversary's  inspection  every  document 
not  protected  by  some  privilege. 

[7%tf  Lord  Justice  Lord  Cranworth. — Does  not  the 

expression  "such  creditor'^  mean  a  creditor  who  has 

made  a  reasonable  request !] 

This 

(a)  12  &  13  Vict.  c.  106.  B. 
232.  "  That  the  proper  oflScer  of 
the  Court  in  London,  and  in  the 
several  districts  in  the  country, 
■hall,  on  the  reasonable  request 
of  any  bankrupt  or  arranging 
debtor,  or  of  any  creditor,  of 
such  bankrupt,  having  proved 
his  debt,  or  of  any  arranging 
debtor,  when  the  debt  of  the 
arranging  creditor  has  been  ad- 
mitted in  the  petition  or  proved, 
or  on  the  like  request  of  the 
attorney  of  any  such  bankrupt, 
debtor,  or  creditor,  produce  and 
■how  to  such  bankrupt,  debtor, 
creditor,  or  attorney,  at  such 
times  as  the  Court  shall  direct, 
every  fiat,  petition  for  adjudica- 
tion of  bankruptcy,  adjudication 
of  bankruptcy,  and  petition  for 
arrangement  against  or  by  such 
bankrupt*,  and  all  orders  and 
proceedings  under  any  such  fiat, 
petition,   or  adjudication,  and 


1852. 
Ex  parte 

RiMBLL. 


the  Court  shall  order  the  official 
assignee,  or  officer  of  the  Court, 
as  the  case  may  be,  to  permit 
such  bankrupt,  debtor,  creditor, 
or  attorney  to  have  inspection,  at 
all  reasonable  tiroes,  of  all  books, 
papers,  and  writings  relating  to 
the  matters  of  such  fiat,  petition, 
or  adjudication,  and  the  estate 
of  the  bankrupt  or  debtor  in  the 
possession  of  the  assignees,  or 
filed  in  Court  in  such  matter, 
and  permit  him  to  inspect  and 
examine  the  same;  and  such 
official  assignee  or  such  officer 
shall  provide  for  any  such  bank- 
rupt, debtor,  creditor,  or  attor- 
ney requiring  the  same,  an 
office  copy  of  such  fiat,  petition, 
or  other  proceeding,  books,  pa- 
pers, and  writings  as  aforesaid, 
or  of  such  part  thereof  as  shall 
be  required,  receiving  such  fee 
or  sum  or  rate  of  charge  as  may 
be  authorized  in  that  behalf.'* 


•  Sic. 
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1852.  This  is  a  reasonable  request ;  the  creditor  wishes  to 

Ex  parte      ^^^^  ^^^  grounds  on  which  a  judicial  proceeding  has 
RiMBLL.      been  taken,  in  order  that  he  may  judge  whether  to  sub- 
mit to  it  or  resist  it.     Before  he  is  required  to  come  in 
under  a  bankruptcy,  he  ought  to  have  the  means  of 
judging  of  its  validity. 

Mr.  BacoTi,  for  the  Respondents,  was  not  called  upon. 

The  Lord  Justice  Lord  Cranworth. 

I  think  the  whole  sentence  must  be  read  together; 
and  the  question  is,  whether  this  is  a  reasonable  request. 
I  cannot  say  that  I  think  it  is. 

The  Lord  Justice  Knight  Bruce. 

I  am  not  perfectly  satisfied  that  the  particular  docu- 
ments which  the  Appellant  wishes  to  see  are  within 
the  section,  but  I  had  rather  not  give  any  opinion 
upon  that  point.  Assuming  that  they  are  within  the  sec- 
tion, a  proper  interpretation  of  its  provisions  requiies 
the  exercise  of  judicial  discretion  as  to  the  reasonable- 
ness of  the  request.  What  is  this  application !  Tte 
bankrupt's  property  has  been  converted  into  a  fund  for 
the  benefit  of  his  creditors,  in  which,  therefore,  the  cre- 
ditors at  large  are  interested.  One  creditor  has  a  widi 
adverse  to  the  wishes  of  the  general  body,  and  desires  to 
avail  himself  of  the  power  given  to  the  members  of  the 
general  body  to  affect  adversely  the  whole  body  of  which 
he  is  one ;  his  object  being  to  take  away  and  destroy  the 
adjudication,  and  so  take  away  from  his  fellows  the  benefit 
of  the  proceedings,  he  coming  in  under  the  guise  of  being 
one  of  them.  I  think  that  the  application  was  unreason- 
able, and  that  the  appeal  must  be  dismissed  with  costs* 
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BLENKINSOPP  v.   BLENKINSOPP.      Feb.  17, 18. 


npHIS  was  an  Appeal  from  the  decision  of  the  late     Before  T&« 
Master  of  the  Rolls,  reported  in  the  12th  Volume    ^t^ckI'^*' 

of  Mr.  BeavarCs  Reports,  p.  568.  In  1842,  a 

husband, 
pending  pro- 
The  suit  was  instituted  by  a  wife,  who  had  commenced  ceedings 

proceedings  against  her  husband  in  an   Ecclesiastical  ^theEccle- 

Court  for  divorce,  by  reason  of  cruelty  and  adultery ;  siastical  Court 

_     ,  "^  1     1        .         1  for  divorce, 

and  the  prayer  was  for  a  declaration  that  a  conveyance  executed  a 

executed  by  the  husband  roigrht  be  declared  fraudulent  voluntary 

•^       ^  °  ^  ^  settlement  of 

and  void  as  against  the  Plaintiff,  and  might  be  delivered  real  and  per- 
up  to  be  cancelled,  and  that  the  Plaintiff  might  have  J^^j^  thetn- 
the  full  benefit  of  the  proceedings  in  the  Ecclesiastical  tent  of  defeat- 
suit  against  the  property  comprised  in  the  indenture.        ^.^^  in  ue 

nature  of  ez- 

The  proceedings  in  the  Ecclesiastical  Court  were  insti-  questration 

tuted  in  1841,  and  in  July  1842  the  husband  was  con-  afterwards 

.  .  issued  against 

demned  in  costs  upon  an  interlocutory  proceeding  in  the  him  under  an 

suit.   The  conveyance  sought  to  be  impeached  comprised  ^^^  ?^  Parha- 

^  ®  .  ment  not  in 

real  and  personal  estate,  and  was  executed  in  September  existence 

1 049  when  the 

^^*^'  settlement 

was  made.  On 

On  the  22nd  of  April  1843,  160/.  per  annum  during  thi'liS,*he^5 

the  suit  was  allotted  to  the  PlaintiflF  for  alimony.  that  she  was 

entitled  to 
have  the  deed 
On  the  16th  of  December  1843,  the  cause  was  heard  set  aside,  and 

before  the  Judicial  Committee  of  the  Privy  Council,  who  account  of  the 

reported  in  favour  of  the  divorce,  and  of  ffivinir  alimony  ""eceipts  of  the 
'^  '  o       o  .^    trustees  from 

and  costs.     The  report  was  confirmed,  and  on  Novem-  the  time  of  the 

T^  institution 
^^  of  the  suit. 
When  the  Appellate  Court  afprees  with  the  main  relief  granted  by  the  Court  below^ 

it  requires  a  very  strong  case  to  induce  it  to  depart  from  the  decision  as  to  costs. 
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ber  S,  1844,  process  was  served  to  enforce  payment.    In 
December  1844,  a  sequestration  issued. 

On  the  1st  of  January  1846,  the  bill  was  filed.  Hm 
Master  of  the  Rolls  declared  the  deed  void  as  against 
the  Plaintiff,  and  that  the  trustees  of  it  ought  to  be 
deemed  trustees  (subject  to  certain  debts  which  were  held 
to  have  been  well  charged  by  the  deed,)  for  the  Plain- 
tiff, so  far  as  might  be  necessary  to  secure  the  payment 
of  the  monies  due  to  her  under  the  orders  made  by  the 
Ecclesiastical  Court,  and  his  Honor  directed  an  account 
of  the  receipts  and  payments  of  the  trustees  from  the 
day  of  the  institution  of  the  suit  in  Chancery. 


The  husband  appealed  from  this  decree. 

Mr.  Bethellj  Mr.  Olasse^  and  Mr.  J.  V.  Prior^  for  the 
Plaintiff,  were  stopped  by  the  Court. 

Mr.  Dickinson^  in  support  of  the  appeal. 

In  the  first  place,  the  decree  is  clearly  wrong  as  re- 
gards the  direction  to  take  an  account  of  the  receipts  of 
the  trustees  pendente  lite,  Higgins  v.  York  Buildings 
Company  (a), 

[Their  Lordships  sent  for  the  Registrar's  book  contMi^ 

ing  entries  of  the  case  referred  to  (J).] 

In 

(a)  2  Atk,  107. 

(5)  There  are  two  entries  of 
the  case  in  the  year  1740,  under 
the  name  of  Muggins  v.  York 
Buildings  Company.  One  is  of 
the  hearing,  which  is  reported  in 
Atkins,  and  which  was  on  a  pe- 
tition and  cross  petition,  both 
seeking  to  vary  the  minutes  of 
a  decree  pronounced  on  October 
24,  1740.    The  other  entry  is  of 


that  decree  itself,  as  finally  set- 
tled upon  the  hearing  of  the  two 
petitions,  to  vary  the  minotei 
of  it.  The  following  are  the  ma* 
terial  parts  of  these  entries : — 

"  HuGOiNs  V.  York   BuilD" 
ING8  Company. 

"  Reg,  L.  1740,  A./o/.  86,  Dt 
cemher  20,  1740. 

"Whereas  the  said  Defend- 

anta, 


CASES    IN   CHANCERY. 


497 


the  next  place,  the  deed  could  not  have  been  exe- 
1  to  withdraw   the   husband's  property  from  the 

operation 

Defendants  were  desirous  (to 
avoid  fractions  in  the  account) 
that  the  same  might  extend  to 
all  rents  and  profits  that  should 
grow  due  subsequent  to  Jftfi- 
chaelmas  last,  if  his  Lordship 
should  think  fit  to  order  the 
same.  Therefore  it  was  prayed, 
that  the  said  minutes  might  be 
rectified,  and  directions  might 
he  given.  And  whereas  the 
said  Plaintiff  EUxahet\  Blacks 
well,  on  the  28th  of  Noffember, 
preferred  her  petition  [&c.],  and 
prajring  that  the  said  minutes 
might  he  rectified,  and  that  di- 
rections might  be  given  that  the 
Plaintiff  Elizabeth  BlackweU, 
and  the  other  joint  creditors  who 
should  come  in  according  to  the 
said  decree,  might  he  paid  ac- 
cording to  the  priority  of  their 
registering  their  said  judgments, 
out  of  the  rents  and  profits  of 
the  said  waterworks  and  other 
houses  and  waterworks  in  York 
Buildings,  from  the  28th  day  of 
May  1734,  that  have  been,  or 
should  be  received  by  the  De- 
fendants [&C.'].  His  Lordship 
doth  order  that  the  said  Plain- 
tiff Elizabeth  BlackwelTz  peti- 
tion be  dismissed ;  and  on  the 
Defendants'  the  Company's  pe- 
tition doth  order  that  the  mi- 
nutes be  rectified,  that  the  Mas- 
ter do  take  an  account  of  the 
rents  and  profits,"  &c. 

[The  remainder  of  the  entry 
is  the  same  as  the  Itfst  sentence 
of  the  entry  next  set  out.] 


1852. 


on  the  1 5th  of  November, 
Ted  their  petition,  and  set- 
forth,"  [&c.  The  state- 
I  of  this  petition,  as  recited 
I  order,  were  to  the  effect 
he  minutes  of  the  decree, 
ivered  out  by  the  Regis- 
lirected  an  account  from 
me  of  pronouncing  the  de- 
The  petition  as  recited 
itated  as  follows : — ] 
"hat,  in  taking  the  minutes 
\  said  decree,  the  Registrar 
ly  mistake  (as  the  Defend- 
ipprehended)  expressed  it, 
he  Master  should  take  an 
nt  of  the  profits  of  the  wa- 
rks  that  should,  from  the 
}f  pronouncing  the  decree, 
»ived,  which  would,  as  the 
idants  were  advised,  ex- 
to  all  antecedent  arrears, 

of  which  were  due  before 
laintiffs  had  brought  their 
or  the  Plaintiff  BlackweU 
aed  the  judgment,  and  that 
irrears  due  at  or  before 
aelmas  last  were  the  only 

that  the  said  Defendants 
to  pay  a  considerable  debt 
U}  many  persons  for  hay, 

and  other  things  used 
;  the  said  waterworks  be- 
Michaelmas  last,  and  the 
idants  apprehended  that 
lOrdship  directed  the  said 
Br  to  take  an  account  only 
e  profits  from  the  time  of 
mncing  the  decree,  that 
d  be  received :  and,  as  the 
ents  of  the  said  waterworks 
payable  quarterly,  the  said 


« 


R^. 
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operation  of  the  writ  which  has  issued,    for  at  the 
time  of  the  execution  of  the  deed  there  was  no  such 

remedy 

decree,  and  inch  as  shall  so 
come  in  before  they  are  to  be 
permitted    to   prove    then:  re- 
spective debts,  are  respectivdy 
to  pay  and  contribute  to  the 
Plaintiffs  a  proportion  of  the 
costs  of  this  suit,  to  be  settled 
by  the  said  Master  and,  the  De- 
fendants,   Goddard  and   Wue^ 
num,  desiring  to  be  discharged 
of  their  trust,  it  is  ordered 
they  do  assign  and  conyey  thi 
premises  vested  in  them  to  n 
trustees,  to  be  approved  of 
the  said  Master,  and  that  th' 
Defendants,  the  complainanti 
and  all  proper  persons  do 
in  such  assignment  and  oonve; 
snces  as  the  said  Master 
direct.    And  the  said  Master  i 
likewise  to  take  an  account 
the  rents  and  profits  of  the  ssi 
waterhouses,  waterworks,   an  .  - 
other  houses  in  York  BmUdimffss. 
that  have  or  shall  accrue 
Michaelmas  last,  and  shall 
received  by  the  Defendants, 
complainant,  or  the 
Goddard  and  Wiseman,  or 
new  trustees,  or  any  of  them, 
by  any  other  person  or 
for  their  or  any  of  their  use, 
by  their  or  any  of  their  order; 
and  what  shall  be  so  received  « 
to  be  paid  and  applied,  in  tbtf 
first   place,   in   satis&ction  of 
what  shall  be  found  due  to  ^ 
said  Plaintiff,  EUgabeA  fikdb- 
well,  and  the  several  other  judg- 
ment creditors,  pari  paum,  in 
proportion  to   their  respectiis 
debu  till  the  whole  shall  be  at- 

tisfied. 


"Reg.  L.  1740,  A./o/.  130, 
October  24,  1740. 

"And  as  to  the  demands  of 
the  said  Elizabeth  Blackwell, 
the  representative  of  the  said 
John  BlachweU,  the  Plaintiff,  by 
bill  of  revivor,  his  Lordship  de- 
clared that  the  deed  of  trust  of 
the  28th  day  of  May  1734,  for 
securing  the  repayment  of  what 
had  been  paid  by  any  members 
of  the  Company  on  the  calls  of 
1/.  lOt.  and  1/.  per  cent,  on  any 
estate  or  interest  vested  in  the 
said  Goddard  and  Wisemant 
ought  not  in  equity  to  stand  in 
the  way  of  judgment  creditors, 
and  doth  therefore  order  and 
decree  that  the  said  Master  do 
take  an  account  of  what  is  due 
to  the  said  Elizabeth  Blackwell 
for  prindpal  and  interest  and 
costs  on  the  said  judgment,  and 
do  tax  her  and  the  said  John 
BlackwelFs  costs  in  this  Court 
relating  thereto,  and  that  all  the 
other  judgment  creditors  of  the 
said  complainant  be  at  liberty 
to  come  before  the  said  Master, 
and  prove  their  respective  debts, 
and  that  the  said  Master  do 
also  take  an  account  of  what  is 
due  to  them  respectively  for 
principal,  interest,  and  costs  on 
their  judgments;  and  to  that  end 
the  said  Master  is  to  cause  an 
advertisement  to  be  published 
in  the  Gazette,  and  appoint  a 
peremptory  day  for  that  pur- 
pose, and  <«uch  of  them  as  shall 
not  come  in  within  the  time  are 
to  be  excluded  the  benefit  of  this 
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remedy  in  existence.  It  was  first  given  by  the  7  &  8 
Vict.  c.  69,  which  is  the  Act  under  which  the  seques- 
tration has  issued.  Nor  was  there  in  fact,  at  the  exe- 
cution of  the  deed,  any  process  against  the  property 
which  the  deed  could  have  been  intended  to  defeat. 

Thirdly,  the  Plaintiff  cannot  support  the  bill  upon  the 
ground  of  removing  obstacles  out  of  the  way  of  the  pro- 
cess of  the  Ecclesiastical  Court,  for  a  similar  argument 
applies  to  this  as  to  the  former  part  of  the  discussion, 
that  when  the  bill  was  filed  there  was  no  process  in  the 
way  of  which  the  deed  stood.  And  there  is,  moreover, 
the  objection  that  the  Plaintiff  must  have  availed  her- 
self to  the  utmost  of  her  remedies,  independently  of  this 
Court,  before  applying  to  it  for  relief,  Neate  v.  Duke  of 
Marlborough  (a). 

The  remainder  of  the  arguments  w^ere  in  substance  the 
same  as  those  addressed  to  the  Court  below,  which  are  fully 
stated  in  the  report  of  the  case  already  referred  to. 

Mr.  WiUcocky  Mr.  W.  jR.  Ellis^  and  Mr.  Robson, 
appeared  for  other  parties. 

The  Lord  Justice  Knight  Bruce. 
We  are  of  opinion  that  the  alleged  fraud  against  the 
Plaintiff,  is  clearly  established,  and  that  she  is  entitled  to 
be  relieved  against  it.  The  deed  appears  to  have  been 
executed  pending  a  suit  in  the  Ecclesiastical  Court 
against  the  Defendant  who  executed  it,  which  suit,  ac- 
cording to  the  law  as  it  then  stood,  might,  if  successful, 
have  ended  in  some  kind  of  execution  against  his  pro- 
perty. 


1852. 


tUfied ;  and  if  any  default  shall 
be  Qiade  in  applying  the  rents 
and  profits  of  the  said  water- 
houseSf  waterworks,  and  other 
houses  in  York  Buildings,  ac- 
cording to  the  directions  afore- 
said, the  Plaintiff,  Elizabeth 
Blackwell,  and  the  other  judg- 


ment creditors  who  shall  so  come 
in,  are  to  be  at  liberty  to  apply  to 
this  Court  to  appoint  a  receiver 
of  the  rents  and  profits  of  the 
said  waterhouses,  waterworks, 
and  other  houses  in  York  Build- 


99 


tngs. 

(a)  3  Myl.  4-  O.  407. 
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perty.  We  consider  it  to  be  demonstrated  by  the  evi- 
dence that  the  deed  was  executed  with  the  fraudulent  in- 
tention of  preventing  the  suit,  if  successful,  from  affecting 
that  property. 

We  think  that  it  makes  no  difference,  tliat  by  a  sub- 
sequent improvement  or  alteration  in  the  law,  a  better 
and  more  effectual  or  a  different  mode  of  affecting  the  pro- 
perty by  way  of  execution  has  been  created,  or  that  the 
Plaintiff  has  resorted  to  it  rather  than  to  the  mode  which 
was  alone  in  force  when  the  deed  was  executed.  We 
are  of  opinion  that  this  is  of  no  manner  of  importance. 

She  had  issued  execution  before  filing  the  bill,  and 
therefore,  it  is  not  necessary  to  consider  whether,  to 
the  success  of  a  suit  of  this  kind,  it  is  necessary  that 
execution  should  issue  before  the  filing  of  the  bill. 

It  has,  however,  been  suggested  that  she  might  have 
obtained  relief  in  some  other  Court  or  in  some  other 
mode.  If  that  be  so,  still,  according  to  the  law  of  the 
country  she  is  entitled  to  ask  a  Court  of  Equity  to 
deliver  her  from  a  deed  fraudulently  obtained  for  the 
purpose  of  interfering  with  her  just  rights,  a  character 
which  as  we  think  belongs  to  the  deed  here  in  question. 
The  only  point  on  which  we  are  not  satisfied  is,  whether 
the  decree  does  not  go  beyond  the  limits  of  a  decree  in 
such  a  suit.  We  think  the  decree  right  in  setting  aside, 
80  far  as  it  did  set  aside,  the  deed,  and  in  giving  costs. 
It  is  said  that  less  costs  ought  to  have  been  given ;  but 
if  the  Court  of  Appeal  agrees  with  the  main  relief  given 
by  the  Court  appealed  from,  it  requires  a  strong  case  to 
render  it  right  for  the  Court  of  appeal  to  depart  from  the 
adjudication  as  to  costs.  No  such  strong  ground  has 
been  here  shown.  The  only  question  therefore  is,  whe- 
ther the  decree  has  gone  beyond  the  proper  limits  of  a 
decree  in  such  a  suit. 

Mr. 
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Mr.  Bethelly  in  reply. 

The  execution  ought  to  be  effectual  against  the  pro- 
perty which  will  be  from  time  to  time  in  this  Court  in 
the  hands  of  the  receiver.  Otherwise  there  would  have 
to  be  a  supplemented  bill  every  half  year.  The  relief 
granted  in  tithe  suits  affords  an  analogy. 

The  Lord  Justice  Knight  Bbuce. 

Let  the  appeal  be  dismissed  with  costs,  without  pre- 
judice to  the  question  what  ought  to  be  done  in  the 
event  of  payment  of  all  arrears  of  alimony  up  to  the  date 
of  the  report,  and  of  all  costs  of  the  suit  up  to  the  date 
of  the  report,  and  such  other  costs  (if  any)  as  the  Plain- 
tiff is,  or  may  be  entitled  to  in  that  event,  and  with 
liberty  to  apply. 


1852. 


WELLESLEY  v.  WELLESLEY. 

COUNTESS  OF  MORNINGTON  r.  EARL  OP 
MORNINGTON  AND  OTHERS. 

nnHIS  was  an  Appeal  from  a  decision  of  the  Vice- 
chancellor   of   England f  reported    in   the    17th 
Volume  of  Mr.  Simons^  Reports,  page  69. 

The  suit  was  instituted  by  the  Countess  of  Mom- 
ingtcn^  who  sued  in  formA  pauperis  under  an  order  of 
the  Court  (a),  without  a  next  friend. 

Her  husband  was  one  of  the  Defendants ;  his  eldest 
son  was  another  of  the  Defendants,  and  appealed  from 
the  decree. 

Mr.  BetheU,  Mr.  Lloyd,  and  Mr.  Nalder,  supported 
the  appeal. 

(o)  16  Sun.  1. 
Vol.  I.  L  L  d.  m.  o.  Mr. 


Fc6.  27. 


Before  The 
Lords  Jus- 
ticks. 

A  married 
woman  filed  a 
bill,  suing  tn 
formdpau- 
peris,  under 
an  order  of 
the  Court, 
without  a 
next  friend, 
and  obtained 
a  decree.    On 
an  unsuccess- 
ful appeal,  the 
Appellant 
was  ordered 
to  pay  to  the 
Plaintiff  her- 
self dtbet 
costs. 
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1852.  Mr.  Rolt,  Mr.  Willcock,  and  Mr.  Freeling^  appetred 

^ar^^^'''^^      for  the  Countess  of  Momingtan. 


V, 


Wkllkslkt.       Their  Lordships  dismissed  the  appeal. 

On  the  question  of  costs  Rnbery  ▼.  Morris  (<i)  wu 
referred  to. 

Hie  Lord  Justice  Knight  Bruce  said  that  the  costs 
ought,  according  to  the  authorities,  to  be  diva  costs; 
but  that  there  appeared  to  be  a  difficulty  as  to  tbe 
person  to  whom  they  were  to  be  made  payable^  there 
being  no  next  fnend. 

Ultimately  the  order  was  made  for  payment  to  tbe 
Plaintiff  of  dives  costs  in  the  usual  way,  their  Lordsbqs 
observing  that  probably  the  effect  of  the  order  would  be 
that  they  would  be  received  by  the  Plaintiff^s  solicitor, 
and  that,  if  any  difficulty  should  occur,  application  might 
be  made  to  the  Court. 

(a)  ]  Mac.  4-  G.  413. 


Mareh  4,  5. 


GUNDRY  V.  PINNIGER. 


Before  The     nHHIS  was  an  Appeal  from  the  decision  of  the  Master 

^TKJEsr*"  of  the  Rolls,  reported  in  the  14th  volume  of  Mr. 

A  legacv  was    JBeavans  Reports,  page  94.    The  question  was  as  to  the 

^^Ifor  a  "*  construction  of  a  codicil  whereby  the  testatrix  gate  s 

ffrand  niece      fund  to  her  grand  niece  Mary  Lucy  Tuckey^  for  her  life) 

and  in  case  she  died  without  children,  (which  happened,) 
or  they  should  all  die  before  their  shares  became  payabk, 
then  upon  trust  after  her  decease  to  pay  or  assign  vA 


for  life ;  and, 
in  case  she 
died  without 
children,  for 
her  hrother. 


tf  he  should  transfer  the  fund  unto  her  brother,  the  testatrix's  gnnd 
be  then  livuig,  '  ° 

•^     '"*  nephew,  Nicholas  T.  8.  Ponting,  if  he  should  be  then 

living, 

then  unto  his  next  of  kin  in  a  legal  course  of  distribution  ex  parte  maienL 
The  grind  nephew  died  in  his  sister's  lifetime  •  Held,  Uiat  she  took  is  hii  next 
of  kin. 


but  if  he 
should  be 
then  dead. 
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,  but  if  he  should  be  then  dead,  then  unto  his  next 
1  in  a  legal  course  of  distribution  *  ex  parte  mar 
The  testatrix  died  in  1813,  Nicholas  T.  8. 
Ing  'm  1836,  M.  L.  Tuckey  died  in  1849,  without 
\^  had  a  child.  The  questions  were  at  what  'period 
ext  of  kin,  ex  parte  matemd  of  iV^  T.  8»  Panting^ 
to  be  ascertained,  and  of  whom  they  'consisted. 
Master  of  the  RoUs  held  that  Mrs.  Tuchetf^  who 
he  next  of  kin  of  N.  T.  8.  Panting  living  at  his 
,  became  thereupon  entitled,  and  that  the  cir- 
bance  of  her  being  the  next  of  kin  ex  parte  pa- 
ns well  as  ex  parte  matemd  did  not  exclude 
Against  this  decree  some  Defendants  who  were 
lext  of  kin  ex  parte  matemd  (if  Mrs.  T\ichey  was 
ded)  appealed. 


1852. 

GUNDRY 

V. 

PlNNIOBR. 


*.  Hothouse  was  for  the  Plaintifis,  the  trustees. 


'  W.  P.  Wood  and  Mr.  J.  V.  Prior,  for  the  Ap- 
its. 

may  be  conceded  that  primd  facie  under  a  bequest 
e  next  of  kin  of  any  person,  his  next  of  kin  living  at 
eath  will  be  entitled.  That  construction,  however, 
be  excluded  by  the  circumstances  of  the  case.  Now 
the  circumstances  of  the  next  of  kin  of  the  legatee 
mainder  being  the  tenant  for  life,  and  of  her  being 
next  of  kin  ex  parte  patemd^  show  that  such  a 
auction  would  not  give  effect  to  the  intention,  and 
1  reduce  to  silence  the  words  ex  parte  matemd: 
i  V.  Bum  (a),  Jones  v.  Colbeck  (J),  Miller  v. 
ni(c),  Minter  v.*  Wraith  {d).  Booth  v.  Vicars  {e% 
v.  Creed  (/),   Clapton  v.  Bulmer  (^),  Oould  v. 

Kemp 

(e)  1  ColU  6. 


7  Beav,  492. 

8  Ves.  38. 

G.  Coop,  272. 
I  13  Sim,  52. 


(/)  5  Hare,  580. 
(y)  5  Myl,  ^  Cr,  108. 


LL2 
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O. 
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Kemp  (a).  Moreover  the  use  of  the  word  '*  then,"  and 
of  the  word  ^^  distribution,^  makes  this  a  stronger  case 
than  Clapton  v.  BvJmer  for  departing  from  the  mere 
literal  construction. 

Mr.  BetheU  and  Mr.  Lloyds  for  the  personal  repre- 
sentative of  Mrs.  Tuckey, 

Stronger  grounds  for  conjectural  departure  from  the 
legal  import  of  the  words  of  a  bequest  have  been  held 
insufiScient  for  that  purpose  :  Urquhart  v.  Urquhart  (6), 
Ware  v.  Rowland  (c)^  Bird  v.  Wood{d)^  Leeming  v. 
Sherratt  («),  Smith  v.  Palmer  (/). 

^The  Lord  Justicb  Knight  Bruce  referred  to  the 
words  of  Mr.  Justice  Burton  in  Warburton  v.  Love' 
land  (^),  as  cited  by  Baron  Parke  in  Toldervy  v.  Colt  (A).] 

In  Bird  v.  Luckie  {%),  which  is  strongly  in  our  &vonr, 
all  the  authorities  are  commented  upon,  and  from  what 
fell  from  one  of  your  Lordships  in  that  case  it  ^>pears 
that  in  Booth  v.  Vicars  (k)  it  was  not  intended  to  de- 
part from  the  general  principle  on  which  we  rely. 

[^The  Lord  Justice  Knight  Bruce. — Mr.  JBedwellhBa 
brought  us  the  Master'^s  report  in  Booth  v.  Vicars  (ib), 
from  which  it  appears  that  the  period  of  ascertaining  the 
class  in  that  case  was  not  very  material.  The  im- 
portant question  was  as  to  the  construction  otherwise  of 
the  words  *^  nearest  personal  representatives."] 


Mr.  J.  V,  Prior  replied. 

(a)  2  MyL  4-  K,  304. 
(5)   13  Sim,  613. 
(c)  15  Sfifi.  587. 
{d)  2  Stiff.  4-  St.  400. 
(c)  2  Hare,  14. 
(/)  7  Hare,  225. 


ig)  1  Huds.  4r  Brooke,  648. 
(A)  1  JIf.  4-  FT.  264;  1  Y.^ 
C,  Exch.  621. 
(0  8  Hare,  301. 
(it)  1  CoU.  6. 
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The  Lord  Justice  Lord  Cranworth. 

We  think  (one  of  us  with  more  doubt  than  the  other) 
that  the  Master  of  the  Rolls  has  come  to  the  pro- 
per conclusion  as  to  the  construction  of  this  codicil. 
It  is,  as  pointed  out  by  Vice-Chancellor  Wigram  in 
Smith  Y.  Palmer^  and  also  by  my  learned  brother  in 
Sirdv.  Luckiej  exceedingly  difficult,  perhaps  impossible^  to 
reconcile  all  the  cases  on  the  subject.  The  view  which  I 
take  of  the  case  is  this,  that  whatever  difficulty  there  may 
be  in  reconciling  the  cases  on  questions  of  this  sort,  or 
cases  on  analogous  subjects,  the  great  cardinal  rule  is  that 
which  is  pointed  out  by  Mr.  Justice  Burton^  vizv  to  ad- 
here as  closely  as  possible  to  the  literal  meaning  of  the 
words.  When  once  you  depart  from  that  canon  of  con- 
struction, you  are  launched  into  a  sea  of  difficulties  which 
it  is  difficult  to  fathom.  Now  is  there  anything  on  the 
face  of  this  codicil  making  it  inconsistent  with  the 
adoption  of  the  ordinary  meaning  of  the  words,  or  lead- 
ing to  a  manifest  absurdity  if  that  meaning  be  adopted ! 
I  see  nothing  of  the  sort.  In  the  course  of  the  argu- 
ment I  speculated  on  a  variety  of  contingencies,  which 
might  be  supposed  to  happen,  and  upon  which,  if  you 
could  ask  the  testatrix  in  her  grave  what  she  meant  should 
take  place  under  the  circumstances,  her  answer  would 
probably  be  that  she  did  not  contemplate  them,  but  might 
well  say  that  if  she  had,  what  she  wished  was  that  which 
the  literal  meaning  of  the  words  conveyed.  Suppose 
that  Pouting  had  died  leaving  two  children,  and  that  one 
of  them  had  died  afterwards  leaving  two  children,  and  the 
other  had  died  leaving  one  child,  and  then  the  sister  of 
Pouting  had  died.  If  the  word  next  of  kin  is  to  have  its 
ordinary  meaning  of  next  of  kin  at  the  death  of  the  person 
mentioned,  then  one  of  the  grandchildren  would  take 
one  half,  and  the  other  two  a  quarter  each.  If  it  meant 
next  of  kin  at  the  death  of  his  sister,  the  grandchildren 

would  share  equally.     But  probably  this  actual  state  of 

things 


1852. 

GUNDRY 

V, 

Pinniobr. 
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things  was  not  thought  of  by  the  testatrix,  and  it  is  im- 
possible to  speculate  what  would  have  been  her  desire  if 
it  had  been.  My  conclusion  (founded  on  the  role  of  Mr. 
Justice  Btartcn)  is,  that  the  meaning  of  the  '*  next  of 
kin,"  is  next  of  kin  at  the  death  of  the  perscm  whose  next 
of  kin  is  spoken  of.  I  see  nothing  on  the  fSace  of  this  will 
rendering  the  adoption  of  that  construction  incorrect  or 
absurd ;  and  my  conclusion  is,  that  that  is  the  proper 
construction  to  adopt  in  this  case. 


Moreh  5f  6. 

Before  The 
Lords  Jus- 
tices. 

A  testator  de- 
vised and  be- 
<peathed  re- 
siduary estate, 
consisting 
partly  of  real 
estates  in 
New  South 
Wales,  to 
trustees  npon 
trust  to  apply 
the  same  at 
their  absolute 
and  uncon- 
trollable dis- 
cretion, for 
the  benefit 
and  advance- 
ment and  pro- 
pagation of 
education  and 
learning  in 
any  part  of 
the  world,  so 
&r  as  circum- 
stances would 
permit:  Held, 
a  valid  chari- 
table bequest. 


WHICKER  V.  HUME. 

n^HIS  was  an  Appeal  from  the  decision  of  the  Mast^ 
of  the  RoUs  npon  the  effect  of  the  will  of  Dr. 
BoTthwick  CHIchrUt,  dated  the  8th  of  December  1840, 
whereby  the  testator  gave  and  bequeathed  aU  his  re- 
siduary, real  and  personal  estate  to  trustees  upon  trust 
for  sale,  and  to  invest  the  residue  of  the  produce 
after  payment  of  the  expense  of  sale  in  the  parlia- 
mentary stocks  or  public  funds,  stocks  and  securitieB  of 
the  colonies,  or  of  any  foreign  stock,  or  on  mortgage  of 
lands  in  Scotland  or  Ireland^  or  in  the  colonies,  or  with 
stock  of  any  commercial  company,  but  so  that  no  invest- 
ment should  be  made  which  could  not  by  law  be  disposed 
of  by  will  to  a  charity.  The  testator  then  directed  the 
trustees  to  stand  possessed  of  such  stocks  and  securities 
and  monies  upon  trust  to  pay  certain  annuities,  and  as  to 
the  residue  upon  such  trusts  as  he  should  declare  fay 
his  codicil.  On  the  day  of  the  date  of  the  will  the 
testator  made  a  codicil  in  the  following  terms : — 

**  This  is  a  codicil  to  the  last  will  and  testament  of 
me,  John  Borthwick  GUchristy  which  will  bears  evea 
date  with,  but  was  executed  previously  to,  this  codicil. 
I  hereby  direct  and  appoint  that  the  trustees  or  trustee 

for 
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for  the  time  being  of  ,my  said  will  do  and  shall  stand  1852. 
possessed  of  and  interested  in  the  residue  or  surplus  of 
the  trust  monies  and  securities  thereby  to  them  be- 
queathedy  in  trust  to  appropriate  the  same  in  such 
manner  as  they,  my  said  trustees  or  trustee,  shall,  in 
their  absolute  and  uncontrolled  discretion,  think  proper 
and  expedient,  for  the  benefit  and  advancement  and 
propagation  of  education  and  learning  in  every  part  of 
the  world  as  far  as  circumstances  will  permit.^^ 

At  the  time  of  the  testator^s  death  he  was  entitled  to 
personal  estate  and  a  leasehold  house  in  Scotland,  and 
real  estate  in  South  Wales. 

The  Master  of  the  RoUs  held  that  the  bequest  con- 
tained in  the  codicil  was  valid.  Against  this  decision  the 
next  of  kin  appealed. 

Mr.  Bethell^  Mr.  Rolt^  and  Mr.  Springall  Thompson^ 
in  support  of  the  appeal. 

The  words  ^*  for  the  advancement  and  propagation  of 
education  and  learning,"  are  too  vague  for  this  Court  to 
^ve  effect  to.  And  as  they  do  not  denote  exclusively 
charitable  objects  the  gift  fails:  Brown  v.  YealUa)^ 
Morrice  v.  The  Bishop  of  Durham  (b) ,  James  v.  AUen  (c), 
Ommaney  v.  Butcher  (d),  Williams  v«  Kershaw  (e),  Ellis 
v.  8elby{f\  Kendalls.  Granger  {g). 

[The  Lord  Justice  Kniqht  Bruce. — If  in  Williams 

Y.  Kershaw  the  word  *^  benevolent*'  had  alone  been  used 

it  would  have  been  ineffectual.    There  it  seems  to  have 

been  held  that  the  use  of  that  adjective  with  others 

of  more  definite  import  which  it  followed  deprived  the 

other  of  effect.] 

The 

(a)  7  F«5.  50,  n.  (c)  1  Keen,  232,  n. ;  S  CI.  ijr 

iff)  9  Ves.  408;  10  Ves,  532.  Fm.  111. 

(c)  3  Mer.  17.  (/)  7  Sim.  362. 

Ci)  Turn,  260.  (y)  5  Beav.  300. 
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[The  Lord  Justicb  Lord  Cranworth. — >The  House  of 
Lords  seems  to  have  read  the  bequest  as  meaning  for 
benevolent  purposes,  for  charitable  purposes,  and  for  re- 
ligious purposes.] 


In  the  present  will  the  objects  are  altogether  inde- 
finite,  and  extend  to  the  whole  habitable  globe ;  a  gift  for 
the  advancement  of  learning  might  be  properiy  applied 
by  offering  rewards  for  discoveries  of  any  kind.  In 
Nightingale  v.  Goulbum  (a),  the  benefit  was  confined 
to  the  inhabitants  of  Oreat  Britain.  In  the  next  place, 
supposing  the  bequest  could  be  deemed  to  be  chari- 
table, it  is  void  as  regards  the  proceeds  of  the  free- 
hold in  New  South  Wdle$y  under  the  9  Geo.  2,  c  36. 
By  the  9  Oeo.  4,  c.  83  (ft),  that  law  is  extended  to 

the 


(a)  5  Hare,  484. 

(h)  Sect.  11.— "The said  Su- 
preme Courts  respectiyely  shall 
be  Courts  of  Equity  in  New 
South  Wales  and  Van  Diemen's 
Land,  and  the  dependencies 
thereof  respectively,  and  shall 
have  power  and  authority  to 
administer  justice,  and  to  do, 
exercise,  and  perform  all  such 
acts,  matters,  and  things  neces- 
sary for  the  due  execution  of 
such  equitable  jurisdiction,  as 
the  Lord  High  Chancellor  of 
Great  Britain  can  or  lawfully 
may  within  the  realm  of  JEng- 
land,  and  all  such  acts,  matters, 
and  things  as  can  or  may  be 
done  by  the  said  Lord  Chancel- 
lor within  the  realm  of  JEng- 
land,  in  the  exercise  of  the  com- 
mon law  jurisdiction  to  him  be- 
longing.*' 

Sect.  24.*-"  All  laws  and  sU- 
tutes  in  force  within  the  realm 


of  England  at  the  time  of  the 
passing  of  this  Act  (not  bnng 
inconsistent  herewith,  or  with 
any  charter  or  letters  patent  or 
order  in  council,  which  may  be 
issued  in  pursuance  hereoO 
shall  be  applied  in  the  adminis- 
tration of  justice  in  the  Courts 
of  New  South  Wales  and  Fan 
Diemen*s  Land  respectirely,  so 
far  as  the  same  can  be  applied 
within  the  said  colonies ;  and  as 
often  as  any  doubt  shall  arise 
as  to  the  application  of  any  such 
laws  or  statutes  in  the  said 
colonies  respectivdy,  it  shall  be 
lawful  for  tiie  governors  of  the 
said  colonies  respectively,  by 
and  with  the  advice  of  the  legis- 
lative councils  of  the  said  colo- 
nies respectively,  by  ordinanoss 
to  be  by  them  for  that  purpose 
made,  to  declare  whether  sudi 
laws  or  statutes  shall  be  deemed 
to  extend  to  such  colonies,  and 

to 
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the  colonies.  Attorney- General  ▼•  Stewart  {a)  maybe 
cited  on  the  other  side,  but  the  colony  there  was  Gre- 
nada^ where  the  I^ench  law  prevails*  The  Act  9  Geo, 
4,  c.  83  provides  that  the  laws  of  England  shall  prevail 
so  far  as  can  be  applied.  Now  the  principles  of  the  Act 
are  generally  applicable.  The  mischief  against  which  it 
is  intended  to  guard  is  to  be  found  everywhere. 


1862. 


[The  Lord  Jusncs  Knight  Bruce. — How  could  the 
provisions  as  to  enrolment  be  carried  into  effect  in  New 
South  Wales  ?  According  to  the  construction  contended 
for  may  not  any  quantity  of  land  in  New  South  Wales 
be  given  to  Oxford^  Cambridge^  Eton^  Winchester^ 
or  Westminster i  while  a  single  acre  cannot  be  given  for 
the  benefit  of  similar  institutions  in  the  colony?] 

The  24th  section  of  the  Act  enables  the  governor  of 
the  colony  for  the  time  being  to  make  such  limitations 
and  modifications  of  the  English  law  as  may  be  deemed 
expedient. 

[The  Lord  Justicb  Knight  Bruce. — Is  not  the  ques- 
tion one  for  the  decision  of  a  Court  in  the  colony  fj 


In  the  Mortmain  Act,  land  in  Scotland  is  excepted, 
and  if  it  had  been  the  intention  of  that  Statute  to  exclude 

lands 


to  be  in  force  within  the  same. 
or  to  make  and  establish  such 
limitations  and  modifications  of 
any  such  laws  and  statutes 
within  the  said  colonies  respec- 
tively as  may  be  deemed  expedi- 
ent ni  that  behalf:  provided 
always,  that,  in  the  mean  time 
and  before  any  such  ordinance 
shall  be  actually  made,  it  shall 


be  the  duty  of  the  sud  Supreme 
Courts,  as  often  any  doubts 
shall  arise,  upon  the  trial  of  any 
information  or  action^  or  upon 
any  other  proceeding  before 
them,  to  adjudge  and  decide  as 
to  the  application  of  any  such 
laws  or  statutes  in  the  said  colo- 
nies respectively.'' 
(a)  2  Mer.  141. 
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1852.       lands  in  the  colonies  from  its  operation,  a  similar  ezoep- 
"^^i^^^^^     tion  would  have  been  introduced.    They  also  referred 


V.  to  Lyon  v.  CobnUe  (a).  Lotcombe  y.  WuUringham  (b). 

UMB.       Hargrove  Coll.  Jur.  162. 

Mr.  JRaundell  Palmer,  Mr.  Andenon,  Mr.  Bagshawe^ 
Mr.  W.  M.  Jametf  Mr.  Beavan^  and  Mr.  W.  Morris^ 

for  the  Respondents,  were  not  called  on. 

The  LoBD  JusncB  Knight  Bruce. 

The  appeal  in  this  case  raises  three  questions,  the  first 
of  which  is  involved  in  the  two  others,  and  need  not  be 
considered  sei)arately.  The  second  question  is,  whether 
independently  of  the  Statute  of  9  Oeo.  2,  c.  36,  irtieih^ 
on  the  assumption  that  the  gift  does  not  affect  pn^rty 
obnoxious  to  that  Statute,  there  is  a  good  trust  for  what 
this  Court  considers  to  be  charitable  purposes  created 
by  these  words :  ^'  I  hereby  direct  and  appoint  that  the 
trustees  or  trustee  for  the  time  being  of  my  said  will  do 
and  shall  stand  possessed  of  and  interested  in  the  re- 
sidue or  surplus  of  the  trust  monies  and  securities  to 
them  bequeathed,  in  trust  to  appropriate  the  same  in 
such  manner  as  they,  my  said  trustees  or  trustee,  shall, 
in  their  absolute  and  uncontrolled  discretion,  think  proper 
and  expedient  for  the  bencfit,and  advancement,  and  propa- 
gation of  education  and  learning  in  every  part  of  the  world, 
as  far  as  circumstances  will  admit.^  I  apprehend  that  the 
only  difficulty  as  to  this  part  of  the  case  is  created  by  the 
introduction  of  the  two  words  ^^  and  learning  '^  after  the 
word  ''  education.'*'  That  a  trust  for  education  would  be 
good,  notwithstandmg  what  this  testator  has  said,  wbe- 
ther  effectually  or  ineffectually,  of  the  uncontrolled  dis- 
cretion of  the  trustees,  is  clear  of  doubt.  The  arguments 
agamst  its  validity  have  been  directed  to  the  word  **  leam- 

ing. 

(a)  1  Ck>U.  449.  (Jb)  13  Beo.  87. 
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ing.**  Now  my  impreflsion  of  the  true  constniction  is  that 
either  the  words  *'  and  learning  "  add  nothing  whatever 
to  the  idea  represented  by  the  term  "  education,'^  or,  if 
they  do,  that  the  phrase  *''  learning  "^  is  only  to  be  consi- 
dered as  explanatory  of  the  word  '^education ;"  and  that 
it  is  the  same  as  if  the  testator  had  said  *^  education  in 
learning,"  as  distinguished  from  education  in  other  sub« 
jects  or  matters,  to  which  the  term  education  might  have 
been  applied.  I  think  that  the  introduction  of  the  ex- 
pression does  not  render  bad  and  inefiectual  that  which 
would  have  been  good  and  effectual  without  it. 

The  next  question  is  as  to  the  property  comprised  in 
the  bequest,  and  it  has  been  suggested  that  immova- 
ble property  in  New  South  Wales  must  be  ineffec- 
tually given  to  charitable  purposes,  as  it  is  said  to 
fall  within  the  provisions  of  9  Geo.  2,  c.  36,  by  rea- 
son that  the  24th  sect,  of  9  Geo.  4,  c.  83  provides 
that  all  laws  and  statutes  in  force  within  the  realm 
of  England^  at  the  time  of  the  passing  of  the  Act, 
not  being  inconsistent  therewith,  or  with  any  charter 
or  letters  patent,  or  order  in  council,  which  might 
be  issued  in  pursuance  thereof,  should  be  applied 
in  the  administration  of  justice  in  the  Courts  of 
New  South  Wales  and  Van  Diemen*s  Land  respec- 
tively, so  &r  as  the  same  could  be  applied  within 
the  said  colonies.  Taking  the  whole  of  the  sec- 
tion together,  I  am  of  opinion  that  the  words  ^^can 
be  applied "  mean  "  can  be  reasonably  applied,^  a  con- 
struction which,  of  necessity,  introduces  all  those  con- 
siderations that  presented  themselves  to  Sir  William 
Granfsmind  in  the  esse  of  Attorney- General  v.  Stew- 
art (a),  a  case  specifically  differing  from  the  present, 
but  which  it  is  impossible  to  read  without  seeing  that 

the 

(a)  2  Mer.  156. 


1852. 


612  CASES  IN  CHANCERY. 

1852.        the  opinion  expressed  by  Sir  William  Grant  applies  to  z 
case  like  this ;  he  there  suggests  various  reasons  against 
the  appUcation  of  such  a  Statute  as  that  of  9  Oeo.  2, 
c.  36,  to  a  colony,  unless  the  legislature  had  thought  fit 
expressly  so  to  apply  it.     Here  in  the  first  place,  it  is  to 
my  mind  doubtful,  or  more  than  doubtful,  whether  there 
could  be  an  enrolment  such  as  the  Statute  requires.    It 
is  true  that  jurisdiction  is  conferred  upon  the  Supreme 
Court   analogous    to   the  equitable    and  common-law 
jurisdiction  exercised  by  the  Court  of  Chancery  here; 
but  with    regard   to  the  particular  enrolment  which 
the   Statute   requires,   how    could    enrolment   in   the 
Courts  in  the  colonies  satisfy  the  words  of  the  Act 
of  Geo.  2 !    In  the  next  place,  there  are  the  peculiar 
privileges  granted  to  certain  places  of  educaticm  in  this 
country,  in  which  the  inhabitants  of  a  colony  cannot  be 
expected  to  feel  as  much  interest  as  ourselves.     For 
these  particular  reasons,  for  the  reasons  given  by  Sir 
fV.  Grants  and  for  general  reasons  connected  with  the 
9  Geo.  4,  c.  83,   I  am  of  opinion  that  it  ought  to  be 
held  that  the  Statute  of  9    Geo.  2,  c.  36,  is  inap- 
plicable to  the  colony  in   question,  within   the  s^ise 
and  meaning  of  the  Act  of  9  Geo.  4.     There  can  be  no 
objection  to  that  declaration  being  made  here,  but  whe- 
ther it  will  be  binding  upon  the  Colonial  Court  is  a 
difierent  question.     We  have  jurisdiction  here  over  the 
person,  and  may  declare  the  law  according  to  the  best 
interpretation  that  we  can  put  upon  it.     The  appeal  must 
be  dismissed,  and  the  costs  of  all  parties  must  be  paid 
out  of  the  fund. 

The  Lord  Justice  Lord  Cranwortu  concurred. 
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In  the  Matter  of  the  WOLVERHAMPTON,  CHES- 
TER,  AND  BIRKENHEAD  RAILWAY  COM- 


PANY; 


AND 


In  the  Matter  of  the  JOINT-STOCK  COMPANIES 
WINDING-UP  ACTS,  1848  and  1849. 

DALE'S  CASE. 


1862. 


Jan,  31  and 
March  8. 


rilHIS  was  an  Appeal  from  the  decision  of  Vice-Chan- 
cellor  Kindersley^  refusing  a  motion  made  on  the 
part  of  the  Appellant  to  discharge  an  order  made  upon 
him  by  the  Master  for  a  call  in  the  course  of  winding  up 
the  affiiirs  of  the  above  Company. 

The  Company  had  been  provisionally  registered,  but 
no  deed  of  settlement  had  been  executed. 

The  Master  (Mr.  Brougham)  made  a  report  on  the 
30th  of  July  1861,  to  the  following  effect : — "  I  have  pro- 
ceeded with  the  said  reference,  and  have  settled  on  the 
list  of  contributories  the  following  persons  as  contribu- 
tories,  being  members  of  the  provisional  and  managing 
committees,  with  their  own  consent,  and  having  agreed 
to  take  one  or  more  shares,  upon  such  share  or  shares 
being  allotted  to  them  according  to  the  provisions  of  the 
said  Company,  and  to  each  of  whom  twenty-five  shares 
were  allotted,  that  is  to  say." 

The  report  set  forth  a  list  of  forty  names,  including 
that  of  the  Appellant,  and  stated  that,  on  the  12th  of 
July  1860,  the  Master  had  made  a  call  on  these  persons 

of 


Before  Tie 
Lords  Jus- 

TICB8. 

Where  the 
Master  has 
made  an  esti- 
mate,  so  far 
as  is  practi- 
cable,  of  the 
total  amount 
for  which, 
under  the 
Winding-up 
Acts,  the  con- 
tributories are 
liable,  he  may 
properly  make 
a  call  for  that 
amount,  and 
the  costs  of 
winding  up, 
althou^  tne 
costs  have  not 
been  taxed, 
and  the  exact 
amount  of 
liabilities  are 
not  ascertain- 
ed, and  may 
make  the  call 
for  such  sum 
as  he  may 
consider  Uke- 
Iv  to  realize 
the  sum  re- 
quired. 
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1852.  of  1502.  each,  which  produced  858/.  I4a.  9cL,  which  was 
V""'''^      expended  in  paying  79/.  I6t.,  a  claim  on  the  Company; 

Cask.  188/.  145.  in  paying  Cottle's  ooBta  as  directed  by  the 
House  of  Lords ;  556/.  2$.  lid.  in  part  paymoit  ot  the 
expenses  of  winding  up,  leaving  34/.  Is.  1  Od.  in  the  hands 
of  the  official  manager.  That  from  the  books  of  the  Com- 
pany it  appeared  that  11,243/.  2s.  bd.  was  incurred  in 
debts  and  expenses,  all  of  which  had  been  discharged  by 
contributones  in  unequal  proportions  with  the  exoeption 
of  216/.  Os.  8d.,  which  still  remained  due. 

It  then  proceeded  thus : 

**^  And  I  find  that  there  have  been  costs  ordered  by 
the  Court  to  be  paid  by  the  official  manager,  and  which 
are  already  taxed,  amounting  to  the  sum  of  237/.  6s.  4c/., 
of  which  the  sum  of  188/.  lis.  has  been  paid  by  the  offi- 
cial manager  as  aforesaid,  leaving  48/.  6s.  4sd.  still  re- 
maining unpaid;  and  that,  in  the  winding  up  of  the 
affiurs  of  this  Company,  the  official  manager  has,  by  him- 
self and  his  solicitor,  expended  large  sums  of  money,  and 
properly  incurred  costs,  which,  together  with  the  costs 
so  ordered  to  be  paid,  I  estimate  will  amount  to  1248/. 
6s.  Ad.  and  upwards ;  and  the  said  official  manager  has 
proposed  to  me,  that,  for  •  the  purpose  of  paying  out- 
standing liabilities,  and  adjusting  the  claims  of  the  con- 
tributories,  and  for  raising  the  sum  of  1248/.  6f.  4dL  for 
the  costs  of  the  winding  up,  a  call  should  be  made  ci 
60/.  on  each  of  the  said  contributories^  so  settled  on  the 
list  as  aforesaid.     And  I  am  of  opinion  and  find  that  the 
the  sum  of  5227/.  3«.,  being  that  part  of  the  expeises 
incurred  between  the   1st  of  November  1846,  being 
the  date  of  the  consent  to  act  as  provisional  com- 
mittee men,  and  take  one  or  more  shares,  signed  by  each 
of  the  said  committee  men  as  aforesaid,  and  the  Ist  of 
December  1846,  being  the  day  on  which  the  said  maa- 

agiog 
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a^g  committee  decided  on  suspending  all  expenses,  1852. 
were  expenses  necessarily  incurred  in  preparing  to  launch  p^lb's 
the  common  concern  in  which  the  said  several  contribu-  Cask. 
tories  had  engaged ;  and  I  find  that  each  of  the  said  se- 
▼eral  contributories  so  settled  on  the  list  as  aforesaid,  is 
legally  liable  to  bear  and  pay  his  rateable  proportion  of 
the  said  necessary  expenses  of  the  committee  in  prepar- 
ing to  launch  the  conmion  concern ;  and  also  to  bear  and 
pay  his  rateable  proportion  of  the  costs  incurred  in  wind- 
ing up  this  Company,  and  I  am  of  opinion  it  is  necessary 
and  proper  to  raise  the  said  sum  of  52272.  S«.,  being  the 
amount  of  the  expenses  incurred  as  aforesaid  between 
November  1st  and  December  1st,  1845,  and  also  the  said 
sum  af  1248/.  65.  4df.  for  the  said  costs,  by  means  of  a 
call  of  602.  upon  each  of  the  several  before-mentioned 
contributories,  each  of  the  several  contributories  who  has 
already  made  any  payment  by  way  of  contribution  to 
the  said  expenses  or  otherwise  having  credit  given  him 
for  the  amount  so  paid  by  him  against  such  call ;  and  I 
direct  an  order  for  the  call  of  60/.  to  issue  against  each 
of  such  several  contributories  upon  whom  notice  of  the 
intended  call  has  been  served,  as  appears  by  the  affidavit 
of  William  LowtJier,  clerk  to  the  official  manager.  Sworn 
before  me  on  the  30th  day  oiJuly  instant.^ 

On  the  same  day  (the  30th  of  July)  the  Master  made 
a  peremptory  order  for  the  call  of  60/.  on  the  Appellant 
and  the  other  contributories  on  the  list,  and  ordered  each 
contributory  to  pay  to  the  official  manager  on  the  28th 
of  August  then  next,  "  the  balance,  if  any,  which  will  be 
due  to  him,  after  debiting  his  accounts  in  the  Company's 
books  with  such  call.^ 

The  Appellant  then  moved  before  Vice-Chancellor 
Kindersley  to  discharge  the  order,  but  the  Vice-Chan- 
cellor held  that  as  the  report  on  which  the  call  was 

founded 
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1852.        founded  was  not  questioned,  he  could  not  disehai^  the 
order. 

Mr.  Gtasse  and  Mr.  Oreene,  in  support  of  the  appeal 

The  document  on  which  the  official  manager  relies  as 
a  report  is  really  no  report,  but  a  mere  memorandum  of 
the  Master.  Sections  100  and  118  of  the  Winding-up 
Act  1848  show  what  a  report  is,  and  that  the  definition 
does  not  extend  to  such  a  memorandum  as  this.  N<^ 
will  the  49th  section  of  the  Act  of  1849  advance  tht 
matter  further,  for  this  is  not  a  book  of  account  as  a 
document  of  the  Company,  it  is  a  mere  financial  state- 
ment from  ex  parte  evidence.  If  it  is  a  report,  it  must 
be  made  to  some  Court,  but  this  is  only  a  report  of  the 
Master  to  himself.  Besides  it  was  made  on  the  same 
day  with  the  call,  and  there  was  no  time  for  calling  it  in 
question  if  it  was  necessary  to  do  so. 

Mr.  BetheU  and  Mr.  Roxburgh  were  for  the  offidal 
manager. 

The  Lords  Justices  said  that  as  the  report  had  been 
made  at  the  same  time  with  the  call,  the  Appellant 
ought  to  have  an  opportunity  of  going  before  the  Master 
and  of  being  heard  upon  it,  and  their  Lordships  ordered 
the  appeal  to  stand  over  with  liberty  for  the  Appellant 
to  apply  to  the  Master  as  he  should  be  advised,  and  that 
all  proceedings  under  the  order  should  be  suspended  till 
further  order. 


The  Appellant  afterwards  appeared  before  the  Master, 
and  was  heard  in  opposition  to  the  report.  The  Master, 
however,  adhered  to  the  finding  contained  in  it. 

Mr.  Glasse  and  Mr.  Greene  for  the  Appellant. 

The  present  is  the  only  form  of  objecting  to  the 

Master's 
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Master's  finding,  for  we  still  submit  that  the  memoran-        1852. 

dum  upon  the  file  of  the  proceedings  is  not  a  report  to      ^n''^'"^ 

which  we  can  except  or  object,  otherwise  than  by  moving        Case. 

to  discharge  the  order  founded  upon  it.     There  are  no 

facts  before  the  Master  supporting  the  finding  or  the 

call.     There  is  nothing  to  show  any  legal  liability  on  the 

part  of  Mr.  Dale  to  pay  the  demands  or  the  costs  for 

which  the  call  is  made.     The  costs  are  not  even  taxed, 

so  that  there  is  really  no  constat  as  to  the  amount  of 

them  or  as  to  the  sum  that  is  really  required. 

They  referred  to  UpfilVs  Case  (a),  and  Hunter's 
Case  (b). 

Mr.  BetheU  and  Mr.  Roxburgh^  for  the  official 
manager. 

Instead  of  coming  to  dispute  the  report,  the  Appellant 
comes  here  to  dispute  the  validity  of  that  which  is  the 
legitimate  consequence  of  it,  and  which  cannot  be  dis- 
turbed so  long  as  the  report  remains  unimpeached.  All 
that  the  Appellant  now  says  is  that  he  is  not  liable  at 
law  or  in  equity.  The  report  disposes  of  that  argument. 
With  regard  to  the  evidence  that  the  amount  is  required 
to  be  raised,  the  Master  has  acted  under  the  83rd  section 
of  the  Act  of  1848,  and  the  28th  section  of  the  Act  of 
1849,  which  enable  the  Master  to  make  such  a  call  as 
should  appear  to  him  to  be  probably  sufficient  to  raise 
the  amount  of  them,  having  regard,  among  other  things, 
to  the  circumstance  that  any  of  the  contributories  might 
i^t  be  in  a  condition  to  pay. 


Mr.  Glasse,  in  reply. 


Lord 


(a)  1  Sim.  N.  S,  395.  {b)  Ibid.  435. 

Vol.  I.  MM  o.  m.  g. 
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1852.  The  Lord  Justice  Lord  Cranworth. 

Dalb'8  ^g  fti'e  l>oth  of  opinion  that  the  decision  of  the 

Case.        Master  is  right.     The  Master's  order  proceeds  upon  a 
report  of  even  date  with  it,  and  no  doubt  some  ano- 
maly and  difficulty  might  exist  in  dealing  with  that  in 
point  of  form ;  because  it  is  true,  as  has  been  argued, 
that  if  the  Appellant  objects  to  the  order  as  founded 
upon  an  error  in  fact,    the   proceeding  which  ought 
to  have  been  questioned  was  the   report  and  not  the 
order  for  a  call.     And  as  the  report  in  this  case  was 
concurrent  with  the  order  of  the  same  date,  and  being, 
therefore,  in  all  probability  a  document  to  which  the 
parties  affected  by  the  order  never  had  access,  there  is 
in  point  of  form,  or  there  might  have  been  some  diffi- 
culty.    But  it  would  be  a  difficulty  which  this  Court 
would  not  permit  to  stand  in  its  way.     If  the  Appellant 
was  damnified  by  an  order,  proceeding  upon  a  report 
which  he   had    no   practical   opportunity  of  question- 
ing, the  circumstance  that  he  made  his  complaint  to 
the  form  of  the   order  itself,  and  complained  of  the 
order  instead  of  the  report,  would  be  a  matter  which 
this  Court  certainly  would  not  have  regarded  as  per- 
manently affecting  his  rights.     We  should,  if  necessary, 
have  given  him  an  opportunity  of  questioning  the  report, 
and  of  having  a  decision  upon  the  merits  of  the  case. 
Indeed  we  thought  we  had  done  so,  by  giving  him  an 
opportunity  of  going  before  the  Master  to  make  any 
application  he  might  be  advised  to  make ;  and  if  he  had 
any  means  of  questioning  the  accuracy  of  that  which  the 
Master  calls,  and  probably  accurately  calls,  his  report, 
by  showing  that  it  was  inaccurate,  no  doubt  he  would 
have  done  so.     As  the  Appellant  has  failed  to  do  this, 
I  think  we  are  bound  to  assume  that  the  report  is  sub- 
stantially accurate  as  to  the  demands  that  are  existing 
against  this  association  or  company,  or  by  whatever 
name  it  is  to  be  designated. 

Taking 
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Taking  that  to  be  so,  what  the  Master  finds  in  sub-  1852. 
stance  is  this :  that  the  contributories  of  this  company  ^^^2l^ 
consist  now  only  of  forty  persons ;  that  every  one  of  Cask. 
these  forty  persons  is  liable  to  the  same  amount,  each 
having  become  liable,  because  they  all,  on  the  Ist  of 
November  1845,  agreed,  being  members  of  the  pro- 
visional committee,  to  take  shares.  Mr.  Dale  was  one 
of  these  persons,  and  it  has  been  said,  (though  I  do  not 
go  much  on  that,)  was  a  leading  member  of  the  com- 
mittee. Expenses  were  incurred  between  that  day  and 
the  Ist  of  December  following,  to  the  extent  of  5,000/. 
and  upwards.  The  Master  finds  all  that,  and  there- 
fore, acting  upon  the  principle  laid  down  in  the  House 
of  Lords  in  UpfilFs  Case^  has  proceeded  to  ascertain  to 
what  extent  each  of  the  contributories  is  liable,  and 
having  done  so,  has  made  a  call  to  meet  that  liability. 
He  has  ascertained,  that  the  amount  to  which  all 
the  contributories  are  liable,  is  something  more  than 
6,000/.  They  are  liable  also  to  the  costs  of  winding 
up  the  concern,  which  is  their  concern  exclusively. 
There  is  no  other  contributory,  no  other  liability  to  be 
at  all  wound  up.  The  Master,  therefore,  says,  *'As 
a  call  must  be  made  to  meet  this  5,000/.,  together  with 
the  costs,  I  now  will  do,  with  regard  to  the  costs,  the 
best  that  the  nature  of  the  thing  enables  me  to  do.  I 
cannot  tell  to  a  shilling  what  it  will  be,  but  I  estimate 
and  make  the  best  account  I  can;  and  having  made 
out  that  account,  I  find  that  the  whole  amount  is  the 
sum  of  5,000/.  together  with  another  sum  of  1,200/. 
Therefore,  to  the  extent  of  that  5,000/.  and  1,200/.  the 
parties  are  to  contribute.^^  Almost  all  of  it  has  been 
paid  by  means  of  another  call,  and,  as  I  suppose,  by  pay- 
ments before  any  caD  was  made  ;  large  sums  have  been 
paid  on  account,  but  in  order  to  equalize  all  this  and  to 
do  justice,  the  Master  now,  having  previously  made  a 
call  of  120/.  makes  a  call  which,  in  his  judgment  and 

MM2  in 
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185w.        jjj  jjjg  judgment  of  the  official  manager,  will  meet  the 
Dale's       c^6  with  practical  accuracy,  namely,  a  further  call  of 
601. 


Case. 


I  think  that  is  all  the  Master  can  do,  or  ought  to  do. 
He  has  no  possibility  of  arriving  at  a  conclusion  as  to 
what  absolutely  to  a  farthing  these  persons  will  have  to 
pay.  The  section  which  has  been  referred  to,  clearly 
shows  that  the  Act  did  not  mean  to  impose  upon  the 
Master  a  practical  impossibility  in  point  of  figures. 
Having  ascertained  all  the  data  on  which  he  is  to  pro- 
ceed, and  having  ascertained  that  the  parties  before 
him  are  all  equally  liable  to  outstanding  liabilities,  so 
far  as  there  are  any  outstanding,  he  proceeds  to  equalize 
the  contributions  among  them,  and  to  apportion  their 
contribution  to  the  costs,  and  makes  a  call  for  that  which, 
on  the  best  estimate  which  he  can  form,  will  raise  the 
necessary  sum. 

That  I  think  is  all  the  Master  could  do  ;  he  seems  to 
me  not  at  all  to  have  come  in  conflict  with  my  deci- 
sion in  Upfiirs  Case^  or  with  Hunter^s  Case,  which 
does  not  touch  the  present.  I  think  the  Master  was 
quite  right  in  making  such  call,  and  therefore  that 
the  motion  must  be  refused,  with  costs. 

The  Lord  Justice  Knight  Bruce  concurred. 
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1852. 


WEBB  V.  THE  DIRECT  LONDON  AND  PORTS-    March  5. 6, 
MOUTH  RAILWAY  COMPANY.  *°^  ^^' 


^F^HIS  was  an  Appeal  from  the  decision  of  the  Vice-     Before  The 
Chancellor  Turner,  reported  in  the  9th  Volume  of    Lords  Jus- 

'^  TICKS. 

Mr.  Hare's  Reports,  page  129.  Th  - 

By  an  agreement  dated  23rd  oi  July  1845,  and  made  way  Com- 

between  C.  S.  Crowley.  B,  JBaines,  and  J.  Laurie,  three  P*_py»  *?  ^®"" 

•^  ^  \  sideration  of 

of  the  promoters  of  an  Act  of  Parliament  for  making  a  a  landowoer's 
railway  from  the  Croydon  and  Epsom  Railway  at  Epsom,  thebUrbeiDff 
to  the  town  of  Portsmouth^  to  be  called  "  The  Direct  withdrawn, 
London  and   Portsmouth   Railway   Company,"  on   be-  p^I  jj^^ 

half  of  themselves  and  all  others  the  promoters  of  the  4,500/.,  as  the 

purchase- 
said  Act,  of  the  one  part ;  and  P,  B,  Webby  the  Ap-  money  of 

pellant,  of  the  other  part;    and  it  was  affreed  as  fol-  land, not ex- 
*^  '^  °  ceeding  eight 

lows : — "  First,  that  the  Company  to  be  incorporated  acres,  to  be 

under  the  said  Act  of  Parliament  when  passed,  should  c  moanv  for  ' 
at   their   own  costs  and   charges   build   a  bridge  over  the  formation 
the   railway   at  a    specified   place,  or   at   such    other  ^^^y  ^^d  for 

place  as  Mr.  Webb  should  by  writing  direct ;  and  that  consequential 
.  .  .  .     .        damage.   The 

such  bridge  should  be  of  the  dimensions  and  description  Act  was  ob- 

therein  set  forth.     Secondly,  that  the  Company  should  Gained,  and 

^      ,  .  .  the  agreement 

deviate  from  their  proposed  line  as  delineated   in  the  adopted  by 

plan,  so  far  to  the  eastward  thereof  as  to  avoid  alto-  ?  ^cons^ra^ 
gether  any  interference  with  a  piece  of  meadow  land,  the  tion  of  the 
property  of  Mr.  Webb,  or  the  plantation  round  the  same,  releasing  the 

Thirdly,  that  the  Company  should,  if  empowered  so  to  promoters 

,  from  their 
^^»  covenant. 
The  agreement  was  so  framed  as  to  render  it  doubtful  whether  it  was  not  to  be 
contingent  on  the  formation  of  the  railway.  Tlie  railway  was  abandoned,  and 
after  the  expiration  of  the  time  hmited  for  the  acquisition  of  land  for  the  purposes  of 
the  undertaking  by  the  Company,  the  landowner  filed  a  claim  for  a  specific  per- 
formance of  the  agreement:  Held  to  be  a  case  in  which  a  decree  would  proauce 
more  injustice  than  justice ;  and  a  specific  performance  was  therefore  refused. 
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1852.  do,  purchase  a  piece  of  land,  the  property  of  the  Dean 
and  Chapter  of  Salisbury^  containing  by  estimation  one 
acre  (more  or  less),  which  would  lie  between  the  said 
I^NDON^^  deviated  line  of  railway  on  the  one  side,  and  a  piece  of 
meadow  land  and  plantation  numbered  152  and  153,  and 
a  piece  of  land  in  the  said  plan  marked  35,  on  the  other 
side;  and  immediately  on  such  purchase  being  com- 
pleted, should  convey  the  same  at  their  own  costs  and 
charges  to  Mr.  fVebbj  his  heirs  or  assigns,  or  a»  he  or 
they  should  direct,  for  a  nommal  consideration.  Fmarihbff 
that  the  Company  should  build  an  archway  under  their 
railway,  between  certain  specified  points. 


AND  Ports- 
mouth 
Railway 
Company. 


There  were  other  stipulations  as  to  acconunodation 
works.    And  the  last  clause  was  as  follows : — 


'^  Lastly,  that  the  Company  shall  pay  to  the  said  P.  JB. 
Webb  the  sum  of  4,500/.,  together  with  his  costs,  charges, 
and  expenses  incurred  up  to  the  day  of  the  date  of  the 
agreement,  by  reason  of  the  intended  formation  of  the 
said  railway  (not  exceeding  the  sum  of  150/.),  before  the 
Company  shall  enter  on  any  of  the  lands  of  the  said  JP.  B. 
Webby  for  the  purpose  of  making  the  said  railway ;  and 
that  all  timber  and  other  trees  on  the  lands  to  be  taken 
by  the  said  Company,  shall  be  the  property  of  the  said  P. 
jB.  Webb.  And  it  is  hereby  declared,  that  the  said  sum 
of  4,500/.  is  to  be  the  purchase-money  for  the  said  lands 
so  to  be  taken  by  the  said  Company  as  aforesaid  for  the 
formation  of  their  railway,  not  exceeding  eight  acres,  ac- 
cording to  such  deviated  line  as  aforesaid,  across  the  pro- 
perty of  the  said  P.  B.  Webb  described  in  the  said  plan, 
and  for  the  consequential  damage  to  such  property.**^ 


A  memorandum  of  the  same  date  was  written  at  the 
foot  of  the  agreement,  and  signed  by  the  PlaintifiT's 
agent,  in  the  following  terms  : — 

"It 
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^'  It  is  understood  and  agreed  by  and  between  the        1852. 

parties  above  named,  that,  in  the  event  of  the  Act  of 

Parliament  I'eferred  to  in  the  foregoing  agreement  not 

being  obtained,  the  agreement  for  purchase  hereinbefore     ^^d^^'' 

contained  shall  be  null  and  void.'*  and  Ports- 

mouth 
Railway 
The  Plaintiff's  case  was  that  this  agreement  was  en-     Company. 

tered  into  while  the  Company's  bill,  empowering  them 

to  make  the  railway,  was  pending  in  Parliament,  and 

that  the  consideration  for  it  was  the  withdrawal  of  the 

opposition  of  the  Plaintiff,  as  a  landowner,  to  the  bill. 

On  the  26th  ot  June  1846,  the  Act  (The  Direct  Lon- 
don and  Portsmouth  Railway  Act  1845  (a)),  was  passed. 
It  contained  a  clause  (ft),  providing  that  the  railway 
should  be  completed  within  five  years  from  the  passing 
of  the  Act,  and  that  on  the  expiration  of  such  period 
the  powers  given  to  the  Company  by  that  Act  or  the 
general  Acts,  for  executing  the  railway,  or  otherwise  in 
relation  thereto,  should  cease  to  be  exercised,  except  as 
to  so  much  of  the  railway  as  should  then  be  completed. 

On  the  5th  of  April  1847,  the  Company  executed  an 
indenture  under  their  seal,  whereby  it  was  witnessed, 
that  the  Company,  in  consideration  of  the  withdrawal  of 
the  opposition  of  the  Appellant  to  the  therein  mentioned 
bill,  did  thereby  ratify  and  confirm  the  agreement  of  the 
23rd  of  July  1845,  made  on  their  behalf  by  Messrs.  Crouh 
ley^  JBaineSf  and  Laurie^  and  did  thereby,  for  themselves, 
their  successors,  and  assigns,  covenant  with  the  Appel- 
lant to  perform,  fulfil,  and  keep  the  covenants  and  agree- 
ments entered  into  by  the  said  agreement  by  Messrs. 
Crowley^  BaineSj  and  Laurie.  And  the  Appellant,  in  con- 
sideration of  the  covenant  before  entered  into  by  the 

Company, 

(a)  9  4*  10  Tict.  c.  Ixxxiii.  (5)  <Sec/.  52. 
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1852.        Company,  released  Messrs.  Crowley^  Baines^  and  Laurie 

Webb        ^^^  ^®  agreement, 
r. 

^ToNDON^^       The  Company  had  entered  upon  the  land  for  the  pur- 

AND  Ports-   pose  of  surveying,  but  had  not  in  any  other  way  taken 

Railway     possession  of  it.     They  had  since  abandoned  the  under- 

Company,     taking,  and  the  time  limited  by  their  Act  for  taking  the 

lands  had  expired.     The  Vice-Chancellor  had  made  a 

decree  for  specific  performance.     The  Defendants  ap* 

pealed. 

Sir  W.  P.  Wood  and  Mr.  Moxon^  for  the  Plaintiff. 

The  agreement  is,  in  form  and  snbstance,  uncondi- 
tional ;  the  consideration  for  it  was  valid  and  sufficient, 
being  the  withdrawal  of  opposition  to  the  bill.  The  Ap> 
pellant  thus  precluded  himself  from  making  any  other 
advantageous  contract  with  respect  to  this  land,  and  had 
a  right,  in  the  existing  state  of  the  law,  to  consider 
the  purchase  as  made  in  equity.  The  contract  could  not 
be  that  the  Plaintiff  was  to  be  for  five  years  in  a  state  of 
uncertainty  as  to  whether  his  land  had  been  bought  from 
him  or  not,  and  yet  prevented  from  selling  to  any  one 
else ;  Bland  v.  Crowley  (a),  Hawhes  v.  Eastern  Coun* 
ties  Railway  Company  (i).  In  Preston  v.  The  Liver- 
pool  J  Manchester,  and  Newcastle  Junction  Railway  Com- 
pany (c)  one  of  your  Lordships  held  that,  as  the  Plain- 
tiff had  withdrawn  his  opposition  to  the  bill  in  Parlia- 
ment, the  Company,  according  to  the  true  construction 
of  the  agreement,  were  bound  to  pay  the  sums  agreed 
to  be  paid  to  him,  although  they  had  not  taken  posses- 
sion of  any  part  of  his  estate.  And  it  was  there  said, 
^'  There  was  therefore  nothinpr  anomalous  in  stipulating 
for  a  fixed  sum  to  be  paid  for  the  benefit  of  that  assent, 
including  also  what  was  matter  of  lesser  moment,  namely, 

the 

(a)  6  JExch.  522.  (b)  15  Jurist,  980. 

(c)  1  Sim,  N.  S,  586. 
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the  price  of  the  land  through  which  the  railway  would        1852. 
pass,  whether  for  that  purpose  more  or  less  might  be  er-      ^^w^*^^*^ 

quired.*"  r. 

Thv  Direct 

[ITie  Lord  Justice  Lord  Cranworth. — In  that  case      London 

L  ^  ^  AND  PORTS- 

the  Plaintiff  started  from  the  point  at  which  you  have       mouth 
here  to  arrive,  viz.,  that  an  absolute  agreement  had  been     Company 
entered  into.     Moreover,  in  that  case  the  only  remedy 
was  in  equity.] 

\_The  Lord  Justice  Knight  Bruce. — Nine-tenths  of  this 
agreement  having  become  impracticable,  do  not  you  seek 
to  have  the  tenth  clause  of  it  enforced  without  the  rest  ?] 


That  state  of  things  arises  from  the  default  of  the  De- 
fendants, of  which  they  cannot  claim  any  advantage. 

Mr.  BethelU  Mr.  Malins,  and  Mr.  fV,  J.  Bovill,  for 
the  Company. 

The  true  construction  of  the  agreement  is  that  it  is 
conditional  only.  The  sum  is  to  be  paid,  not  only  as  pur- 
chase-money, but  for  damage  in  respect  of  severance, 
which  has  never  taken  place.  The  foundation  of  the  re- 
lief by  way  of  specific  performance  at  the  suit  of  a  vendor 
who  merely  sues  for  money,  is  mutuality,  and  cannot  be 
rested  on  any  other  ground.  Now  in  this  case  could  the 
Company  enforce  a  specific  performance  after  it  had 
become  illegal  for  them  to  hold  the  land  ?  We  challenge 
the  other  side  to  produce  a  case  of  specific  performance 
at  the  suit  of  a  vendor,  where  the  purchaser  could  not 
have  had  the  same  relief.  Could  specific  performance 
be  enforced  against  a  trustee  of  a  breach  of  trust  ? 

[TTie  hoRD  Justice  Knight  Bruce. —  Or  suppose  a 
contract  by  a  foreigner  to  buy  land.] 

A 


626 


CASES   IN  CHANCERY. 


1852. 

Webb 

r. 

The  Direct 

London 
AND  Ports- 
mouth 
Railway 
Company. 


March  22. 


A  decree  for  specific  performance  is,  in  such  a 
contrary  to  the  principles  recognized  by  this  Court.  A 
Court  of  law  is  fully  competent,  and  more  competent  than 
this  Court,  to  administer  complete  justice- 

[They  referred  to  Harnett  v.  Yielding  (a)  and  iSjui- 
berley  v.  Jennings  (J).] 

Mr.  Moxon  in  reply. 

During  the  argument  the  Company  offered  to  pay  Mr. 
WebVs  Parliamentary  costs  not  exceeding  160/.,  and  all 
the  costs  of  the  suit,  and  also  the  sum  of  500/.  for  com- 
pensation. 

The  case  stood  over  that  this  offer  should  be  oonddered 
by  Mr.  Webb.  He  ultimately  refused  to  accept  it,  and 
the  argument  was  resumed  on  the  22nd  of  March.  At 
its  close  the  following  judgment  was  given. 

The  Lord  Justice  Lord  Cranwobth. 

It  is  now,  I  believe,  a  fortnight  ago  since  this  matter 
was  first  brought  before  us,  and  both  my  learned  brother 
and  myself  have  liad  ample  opportunity  of  turning  the  mat- 
ter over  in  our  minds  several  times  since  the  former  argu- 
ment ;  and  we  think  that  it  is  not  useful  to  detain  the 
parties,  but  that  we  ought  to  give  our  opinion  at  onoe. 

This  is  a  claim  the  object  of  which  is  to  seek  the 
specific  performance  of  a  contract,  or  alleged  contract, 
contained  in  a  deed  of  covenant  entered  into  by  the  De- 
fendants, binding  them  to  carry  into  execution  certain 
articles  of  agreement,  entered  into  by  three  gentlemen, 
named  Crowley ^  BaineSfSLud  Zotrrie,  with  the  Plainti£^  on 
the  occasion  of  the  intended  formation  of  the  Company. 

What 


(a)  Scho,  Sf  htf,  553. 


<5}  6  iStm.  340. 
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What  the  Plaintiff  says  is,  that,  according  to  the  true  1852. 

construction  of  that  instrument,  those  three  gentlemen  ^^Webb^ 

bound  themselves,  among  other  things,  to  pay  to  him  r. 

the  sum  of  4,500/.,  by  way  of  purchase-money,  for  any  ^ndon*'' 

eight  acres  of  land  of  his,  within  certain  limits,  which  and  Ports- 

MOUTH 

the  Company  should  think  fit  to  take  for  the  purpose  of  Railway 
making  their  railway.  That  the  4,600/.  was  to  be  ac^  Company. 
eepted  by  him  as  the  purchase-money  of  the  land  from  ' 

the  Company,  and  as  the  consideration  for  the  conse- 
quential damage  to  his  property.  That  the  Defendants, 
the  Company,  after  they  had  come  into  existence,  pursu- 
ant to  the  Act  of  Parliament,  entered  into  this  deed, 
whereby  they  bound  themselves  to  adopt  as  their  own 
the  contract,  entered  into  by  Crowley^  Bainesy  and 
Lawrie ;  and  now  he  asks,  as  against  these  Defendants, 
^specific  performance  of  that  which  he  aUegesto  be  the 
contract — ^namely,  a  contract  to  purchase  his  property. 

The  first  question,  and  a  very  important  one,  is,  whe- 
ther, under  the  circumstances,  there  is  any  contract. 
Upon  the  view  we  take  of  this  case,  it  does  not  become 
necessary  for  us  to  give  any  positive  opinion  upon  that 
subject.  In  the  case  of  Preston  v.  The  Lancashire 
Railway  Company  (a),  which  has  been  referred  to,  and 
which  came  before  me  when  I  was  Vice-Chancellor, 
I  gave  the  parties  the  opportunity  of  trying  the  ques- 
tion at  law,  but  I  do  not  apprehend  that  I  had  any 
doubt  that  there  was  in  that  case  a  contract  to  pur- 
chase. It  has,  therefore,  no  application  to  the  ques- 
tion in  the  present  case,  whether  there  is  in  the  circum- 
stances which  exist  any  contract  to  purchase  at  all.  No 
doubt,  if  the  railway  had  been  formed  and  the  land  had 
been  taken,  there  was  a  contract  that  would  have  bound 
the  parties ;  but,  the  railway  not  having  been  formed, 

the 

(a)  Sim,  N.  S.  586. 
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1852.        the  question  is,  whether,  under  the  circumstances,  the 
^^T^T*^^^      contract  to  purchase  ever  arose. 

V. 

'^^Uivill^^       On  the  part  of  the  Plaintiff,  it  is  said  that  there  wm 
AND  Ports-   a  contract  to  purchase  in  any  event,  except  that  men- 

MOUTH 

Railway     tioned  in  the  memorandnm  at  the  end  of  the  agreement. 

Company.  On  the  part  of  the  Defendants  it  is  said  that  this  is  not 
the  reasonable  construction ;  and  that  if  there  should 
be  no  railway,  there  was  no  contract  to  sell  or  purchase 
at  all ;  and,  that  although  the  clauses  of  the  agreement 
appear  to  be  absolute  in  form,  and  provide  that  the 
Company  shall  make  a  bridge  over  the  railway,  and  do 
particular  acts  connected  with  the  railway,  yet  that  by 
necessary  implication  these  acts  were  only  to  be  done 
if  the  railway  was  formed,  and  were,  therefore,  con- 
ditional on  the  existence  and  formation  of  the  railway. 
Assume,  for  the  purpose  of  the  argument,  that  the  con- 
tract is  such  as  is  contended  for  by  the  Plaintiff,  viz.  a 
contract,  that  the  Defendants  should  select  a  portion  of 
the  Plaintiffs  land  lying  within  certain  limits,  not  to  ex- 
ceed eight  acres,  and  should  take  it  for  the  purpose  of  the 
railway,  and  pay  him  4,500/.  as  the  purchase-money  for 
what  they  should  so  take,  still  it  would  be  a  question 
whether  this  is  such  a  contract  as  ought  to  be  specifically 
enforced ;  for,  certainly,  this  Court  will  not  interfere  to 
decree  specific  performance  of  every  contract.  It  inter- 
feres when  by  so  doing  it  can  do  more  complete  justice 
than  can  be  done  in  an  action.  Where  a  person  has 
entered  into  a  contract  to  purchase  an  estate,  the 
mere  legal  remedy  of  recovering  damages  for  the  non- 
performance of  the  contract  generally  affords  very  in- 
adequate relief,  and  from  the  earliest  time  this  Court  has 
interfered  and  compelled  the  vendor  to  do  that  specifi- 
cally which  he  has  engaged  to  do,  namely,  to  convey  the 
land  he  has  agreed  to  sell.  The  same  relief  may  also 
in  general  be  liad  by  a  vendor  who  is  merely  seeking 

payment 
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payment  of  his  purchase-money.      Whether   this  has        1852. 
been  done  in  order  to  give  a  right  corresponding  with      ^yi^^^^ 
that  which  is  given  to  a  purchaser,  or  for  what  other  r. 

reason,  we  need  not  stop  to  inquire.     There  no  doubt      London 
the  Court  will  interfere.     But  even  in  the  case  of  a  suit   and  Pokts- 
by  a  purchaser,  if  there  be  circumstances  rendering  it     Railway 
unjust  that  the  Court  should  be  active,  it  will  abstain     Company. 
from  acting,  and  much  more   readily  will  the  Court 
listen  to  an  objection  that  is  made  against  a  vendor 
who  is  seeking  specific  performance,  because  of  neces- 
sity the  vendor  can  get  complete  relief  at  law. 

Looking  then  at  that  principle,  let  us  see  whether 
this  is  a  case  in  which  we  ought  to  interfere.  Suppose 
the  instrument  to  amount  to  a  contract  to  purchase, 
such  as  the  Plaintiff  alleges  it  to  have  been.  I  think 
this  is  not  only  not  a  case  in  which  we  ought  to  interfere, 
but  it  is  a  case  in  which  we  should  be  making  the  machi- 
nery of  this  Court  instrumental  in  doing  injustice  instead 
of  justice  ;  because  the  relief  we  must  give  would  be  to 
decree  the  payment  of  the  4,500/.  But  what  is  the  alleged 
contract  ?  To  select  eight  acres  of  the  PlaintiflF's  land, 
and  take  it  from  him  ;  and  for  that  eight  acres,  and  for 
consequential  damage,  to  pay  the  4,500/.  Now,  what 
the  Plaintiff  would  have  to  do  at  law,  as  I  believe,  would 
be  to  state  in  his  declaration  this  contract,  and  to  al- 
lege as  a  breach  of  it  on  the  part  of  the  Defendants,  that 
they  had  not  taken  the  eight  acres  of  land,  nor  paid  the 
4,500/.  The  amount  of  damage  would  be  there  calcu- 
lated, as  I  conceive,  on  the  aggregate,  resulting  from 
taking  all  these  circumstances  into  consideration,  which 
would  do  complete  justice;  whereas,  the  relief  that 
would  be  afforded  in  this  Court,  would  or  might  occa- 
sion positive  injustice ;  it  would  give  to  the  Plaintiff 
4,500/.  as  the  purchase-money  for  that  which  the  De- 
fendants have  not  taken,  and  which,  perhaps,  they  never 

can 
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1852.       ^^^  °^^  take.    At  all  events,  it  is  one  of  those  eases  in 
which,  assuming  the  instrument  to  amount  to  what  the 
Plaintiff  says  it  amounts  to,  a  contract  to  pay  4,500/. 
Thk  Dirvct  by  way  of  purchase-money  and  compensation  for  damage 
AND  Ports-   to  be  done  to  other  land,  he  has  the  ready  means  of  ob- 
J^^^*^*^       taining  complete  redress  at  law ;  and  we  think  to  that 
Company,     redress  he  ought  to  be  left.     Our  opinion  is,  that  this 
claim  ought  to  be  dismissed  without  prejudice  to  an  ac- 
tion; but  we  do  not  thinks  under  the  circumstances, 
with  costs. 

The  Lord  Justicb  Kniqht  Brucb. 
I  should  myself  have  probably  thought  the  obscurity 
of  the  agreement  alone  a  bar  against  decreeing  specific 
performance,  but  I  am  far  from  intimating  that  to  be  my 
only  reason  for  concluding  as  Lord  Crcmwortk  has 
concluded.  On  the  contrary,  I  agree  in  the  main,  if 
not  wholly  with  what  he  has  said.  But  1  do  not  mean 
(nor  do  I  believe  does  he)  to  express  any  dissent  from 
the  general  doctrine  or  practice  of  the  Court  in  ordinaij 
cases  where  vendors  of  estates  are  plaintifls  seeking  spe- 
cific performance. 
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1852. 


PATERSON  t?.  SCOTT.  March  6,  9, 

15,  16. 

rilHIS  was  an  Administration  suit  instituted  by  the    Before  The 

executors  of  George  Walker^  the  testator  in  the        tices. 

cause,  who,  after  giving  directions  for  his  funeral,  di-  A  testator  de- 

rected  that  all  his  just  debts  and  funeral  and  testa-  I!!f!LJ!™„ 

^  estates  upon 

mentary  expenses  should  be  fully  paid  and  satisfied  by  trust  for  pay- 

his  executors,  out  of  the  fund  thereinafter  provided  for  j^^^jg  funeral 

the  payment  thereof.    And  the  testator  gave  and  devised  ^d  testa- 

his  freehold  and  leasehold  messuages,  tenements,  and  penses,  and 

hereditaments  situate  at  Pimlico  or  elsewhere,  to  trus-  *"^jcc'  there- 

^  to  upon  van- 

tees,  upon  trust  for  sale,  and  upon  further  trust  that  ous  trusts ; 

his  said  trustees,  with  and  out  of  the  monies  to  arise  ed  lesraacs ' 
from  such  sale  or  sales,  and  the  rents  and  profits  of  the  and  annui- 
said  hereditaments  and  premises  until  such  sale  pay  case  for  mar- 

and  satisfy  all  his  just  debts  and  funeral  and  testa-  shallingat 

_     ,  ,  -  the  mstance 

mentary  expenses,  and  the  costs,  charges,  and  expenses  of  a  legatee 

attending  the  preparing  for,  making,  and  completing  of  «n  annuity 
such  sale  or  sales,  or  incidental  thereto,  and  after  pay-  personal  es- 
ment  thereof,  should  lay  out  and  invest  the  residue  of  exhausted  In* 
the  said  sale  monies  in  their  joint  names  in  the  public  payment  of 
funds,  and  stand  possessed  thereof,  upon  certain  trusts 
for  the  benefit  of  the  Defendants  for  life,  in  different 
proportions,  and  after  their  decease  for  their  children. 

The  testator  then  gave  and  bequeathed  to  the  Appel- 
lant, if  he  should  be  living  in  the  testator^s  service  at  the 
time  of  the  decease  of  the  testator,  an  annuity  of  30/.  to 
be  paid  to  him  for  his  life  free  from  taxes,  and  clear  of  all 
deductions  whatsoever,  by  equal  half-yearly  pajrments,  the 
first  half-yearly  payment  to  begin  and  be  made  at  the  end 
of  six  calendar  months  next  after  the  testator^s  decease. 

And 
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r. 

Scott. 


And  he  bequeathed  all  his  goods,  chattels,  be,  and  all 
other  his  personal  estate  and  effects  "  not  thereinbefore 
by  him  otherwise  disposed  of,  after  and  subject  to  the 
payment  of  his  just  debts  and  funeral  and  testamentary 
expenses  and  the  annuities  bequeathed  by  his  said  will,"" 
unto  Hannah  E.  C.  Scott^  one  of  the  Defendants. 

There  were  four  codicils  to  the  will. 

The  freeholds  and  leaseholds  devised  to  the  trustees 
were  mortgaged  by  the  testator  to  a  very  considerable 
extent,  and  the  personal  estate  amounting  to  about 
4,000/.  only,  was  insufficient  to  pay  the  testator's  other 
debts  by  specialty  and  simple  contract. 

By  the  decree  on  further  directions  made  on  the  20th 
of  March  1850,  it  was  declared  that  the  testator's 
debts  and  funeral  and  testamentary  expenses  were  pri- 
marily payable  out  of  his  pei*sonal  estate  not  specifically 
bequeathed,  and  that  the  deficiency  of  such  general  per- 
sonal estate  to  pay  and  satisfy  the  same,  was  raiseable 
and  payable  out  of  the  proceeds  of  the  testator's  free* 
hold  and  copyhold  estate  and  premises,  devised  by  his 
will  and  codicil  upon  trust  for  sale ;  and  it  was  further 
declared  that  the  several  pecuniary  legacies  and  an- 
nuities given  by  the  will  and  codicil  of  the  testator,  other 
than  and  except  an  annuity  of  402.  a  year  given  by  a 
fourth  codicil  to  Elizabeth  Ogbourne,  were  payable  out 
of  the  testator's  personal  estate,  not  specifically  be- 
queathed, so  far  as  the  same  after  pajment  of  the 
testator's  debts  and  funeral  and  testamentary  expenses, 
were  sufficient  for  that  purpose;  and  that  such  pe- 
cuniary legacies  and  annuities  were  not,  nor  were  any  of 
them,  payable  out  of  the  freehold  and  leasehold  estates 
devised  in  trust  for  sale  as  aforesaid ;  and  with  these 
declarations  it  was  ordered  that  it  should  be  referred 
back  to  the  Master  to  review  his  report. 

Against 
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Against  this  decree  the  Appellant,  who  was  not  a 
party  to  the  cause,  obtained  leave  to  appeal,  and  the 
appeal  now  came  on  to  be  heard. 

Mr.  Moxotiy  in  support  of  the  appeal. 

Upon  the  language  of  this  particular  will,  the  real 
estate  is  primarily  liable  to  the  debts  and  funeral  and 
testamentary  expenses.  In  Hancox  v.  Abbey  (a),  Sir 
William  Orant^  while  he  acknowledged  the  general  rule, 
that  a  devise  to  sell  for  payment  of  debts  would  not 
exonerate  the  personal  estate,  yet  held  that  the  devise 
in  that  case,  though  unaccompanied  by  any  words  of 
exoneration,  was  sufficient ;  as  the  whole  will  showed  the 
testator  only  intended  the  devisee  to  take  the  residue 
after  payment  of  the  sums  there  in  question.  So  here 
the  testator  has  evidently  intended  all  his  real  estate  to 
be  sold,  and  only  the  surplus  produce,  after  payment  of 
the  debts,  to  be  held  upon  the  trusts. 


1852. 
Patbrson 

V, 

Scott. 


Mr.  Rolty  Mr.  Cole^  and  Mr.  Beavan^  for  the  Re- 
spondents, were  not  called  upon.r 

The  Lord  Justice  Lord  Cranworth  referred  to  CoU 
lis  v.  Robins  (&),  and  said  that  there  did  not  appear  to 
be  sufficient  in  the  will  to  exonerate  the  personal  estate. 

JTie  Lord  Justice  Knight  Bruce,  after  referring  to 
the  cases  of  Bootle  v.  Blundell  (c),  Lutkins  v.  Leigh  (d), 
Forrester  v.  Lord  Leigh  (e),  Wythe  v.  Henniker(f)y 
inquired  if  it  had  occurred  to  the  Appellant^s  counsel 
to  consider  whether  the  mortgages  ought  not  to  be 
thrown  primarily  on  the  mortgaged  estates. 

On 


(a)  U  Ves.  179. 

(6)  \  DeGex^  S.  131. 

(c)  19  Vet.  494. 

Vol.  I. 


{d)  Ca.  temp.  Talbot,  53. 

(e)  Amb.  172. 

(/)  2  Myl  Sf  K.  635. 

N  N  D.  M.  G. 
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March  16. 


On  the  application  of  the  Appelkmfs  connael,  the 
Court  allowed  the  appeal  to  stand  over  to  be  discussed 
with  reference  to  the  point  suggested. 

On  this  day, 

Mr.  Moxan  contended  that  as  the  real  estates  were 
charged  with  the  debts,  the  pecuniary  legatees  and  annui- 
tants were  entitled  to  have  the  assets  marshalled,  and  to 
stand  in  the  place  of  the  specialty  and  simple  contract 
creditors,  to  the  extent  to  which  they  might  exhaust  the 
personal  estate.  He  cited  Ram  on  Assets,  424,  2  Jar- 
man  on  Wills,  546  and  601,  and  Foster  ▼•  Cook(a)^ 
Bradford  v.  Foley  (J),  and  Webster  v.  Alsop  (c). 

Mr.  BeavatL,  for  a  Respondent  in  the  same  interest, 
referred  to  Norman  v.  Morrell  (rf)»  Htulewood  v. 
Pope{e)y  Arnold  v.  Chapman(f\  and  Aldrich  v. 
Cooper  ( g). 

Mr.  CoUj  for  the  other  Respondents. 

The  course  of  modem  authorities  shows  that  there  is 
no  marshalling  in  such  a  case  as  the  present ;  Mire- 
house  V.  Scaife  (A),  Wythe  v.  Henniker  (i).  As  the  tes- 
tator has  not  only  charged  the  real  estates  with  his  debts, 
but  his  personal  estate  also,  there  is  no  reason  to  mar- 
shal as  between  two  parties  who  were  equally  the  objects 
of  the  testator'^s  bounty.  But  if  there  should  be  any 
marshalling  there  ought  to  be  an  apportionment,  and 
the  debts  thrown  rateably  on  the  freeholds  on  the  one 
hand,  and  the  personal  estate  on  the  other,     Headley  v. 

Redhead 


(a)  3  Bro.  C.  C.  347. 

(6)  /Wrf.  351. 

(c)  Ibid.  352  ;  and  see  Hasle- 
wood  V.  Pope,  3  P.  W,  323; 
Arnold  v.  Chapman,  1  Ves.  sen,, 

no. 


(d)  4  Ves,  769. 

(e)  3  P.  IV.  323. 
(/)  1  Ves.  sen.,  110. 
(g)  8  Ves.  396. 

(A)  2  Myl.  4-  Cr.  695. 
(i)  2  MyL  4-  K.  635. 
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Redhead  (a).     And  in  any  event  the  doctrine  has  never 
been  held  to  apply  to  funeral  expenses. 

He    also    cited    Heme    v.   Meyrick(b),   Clifton   v. 
Burt  (c). 
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Mr.  Moxon  was  not  called  upon  in  reply. 

The  Lord  Justice  Lord  Cranworth. 

We  are  both  of  opinion  that  the  doctrine  of  mar- 
shalling is  applicable  to  this  case,  and  that  the  cases 
of  Foster  v.  Cook^  Norman  v.  Morell^  and  the  dicta  of 
Lord  Eldon  in  Aldrich  v.  Cooper,  ^PP^y  to  it.  In 
Aldrich  v.  Cooper^  Lord  Eldon  went  rather  out  of 
his  way,  and  seems  expressly  to  have  recognised  the 
doctrine  of  marshalling  as  applicable  to  such  a  case 
as  the  present.  ^'  The  case/'  observed  his  Lordship, 
**  is  exactly  the  same  with  reference  to  the  distinc- 
tion taken,  that  where  l^ds  are  specifically  devised, 
the  legatees  shall  not  stand  in  the  place  of  the  cre- 
ditors against  the  devisees ;  for  that  is  upon  the  suppo- 
sition that  there  is  in  the  will  as  strong  an  inclination  of 
the  testator  in  favour  of  a  specific  devisee  as  a  pecuniary 
legatee,  and  therefore  there  shall  be  no  marshalling.  But 
if,  though  specifically  devised,  the  land  is  made  subject 
to  all  debts,  that  distinguishes  the  case,  for  there  is  a 
double  fund  ;  and  as^  by  that  denotation  of  intention,  the 
creditor  has  a  double  fund — the  land  devised  and  the 
personal  estate — he  shall  not  disappoint  the  legatee."^ 
It  is  true  this  was  only  a  dictum  of  Lord  Eldon, 
but  it  is  fully  borne  out  by  the  authorities,  which  show 
that  the  doctrine  of  marshalling  is  applicable  to  this 
case. 

The 

(a)  Sir  G.  Coop,  50.  Qi)  1  P.  FT.  201. 

(c)  1  p.  W.  679.     • 

NN  2 
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1852.  The  Lord  Justice  Knight  Bruce. 

Patbrson         It  is  true,  as  Lord  Cranworth  has  stated,  that  the 
^  ^'  passage  he  has  read  from  Aldrich  v.  Cooper  is  only  a  dk- 

turn  of  Lord  EUton.  But  a  dictum  of  that  distinguished 
judge  is  almost  as  valuable  as  a  decision.  The  autho- 
rities seem  clear ;  and  the  Statute  3  &  4  Will.  4,  c. 
104,  although  passed  to  render  real  estate  liable  for 
simple  contract  debts,  seems  rather  to  favour  the 
doctrine  of  marshalling  in  such  a  case  than  otherwise. 
The  order  will  be  to  declare  that  the  pecuniary 
legatees  and  annuitants  are  entitled  to  stand  in  the 
place  of  the  mortgagees,  and  specialty  and  simple  con- 
tract creditors,  in  respect  of  the  produce  of  the  free- 
hold and  leasehold  estates  devised  in  trust  for  sale,  and 
for  payment  of  debts,  to  the  extent  to  which  they  have 
exhausted  or  will  exhaust  the  general  personal  estate. 

Mr.  Cole  applied  for  the  costs,  as  the  Appellant  had 
failed  upon  the  ground  on  which  he  disputed  the  de- 
cision of  the  Court  below ;  but  the  Court  directed  the 
costs  to  come  out  of  the  estate,  and  the  deposit  to  be 
returned. 
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In  the  Matter  of  CATHERINE  CUMMING,  March  17. 27. 

a  Person  found  to  be  of  Unsound  Mind. 

A    COMMISSION  having  issued  in  pursuance  of  an  Before  The 

order  made  by  the  Lords  Justices,  dated  the  22nd  ^^^  Loi^ 

December  1851,  at  the  instance  of  the  daughters  of  Mrs.  •  St.  Lbon- 

Catherine  Cumming  and  their  husbands,  to  inquire  of  the  j^  Lords 

lunacy  of  Mrs.  Cumming ,  an  Inquisition  was  taken  in  Justices. 

January  1852,  by  which  it  was  found  that  she  was  a  per-  ^.®^*^».  ®^  *P" 
t,  plication  to 

son  of  unsound  mind,  and  had  been  in  a  state  of  unsound-  the  Lord 
ness  of  mind  from  the  1st  May  1846.  SXf  pur- 

pose by  a 
Mrs.  Cumming  then  presented  a  petition  to  the  Lord  person  found 

Chancellor,  stating  the  facts  above  mentioned,  and  further  a  commission, 

stating  that  she,  the  Petitioner,  was  and  always  had  been  ^^*^  leave  to 
^  ^  *'  traverse  the 

of  sound  mind,  and  that  she  was  aggrieved  by  such  Inqui-  inquisition  is 

sition,  and  was  desirous  to  traverse  the  same:  the  petition  J^^^*^*^ 

prayed,  that  she  might  be  at  liberty  to  traverse  the  In-  The  same 

quisition,  and  that,  in  the  mean  time,  all  further  proceed-  pUes^o  a 

ings  before  the  Master  in  Lunacy  in  the  matter  might  be  similar  appli- 

stayed,  or  that  such  further  or  other  order  in  the  premises  another  per- 

mic^ht  be  made  as  should  seem  meet.  ?°°  having  an 

°  T.    interest.  5«ii- 

^^  ble. 

The  fact  of  the  traverse  being  of  right  does  not,  however,  preclude  the  Lord 
Chancellor  from  exercising  such  a  control  over  the  matter  as  may  be  neces- 
sary for  the  protection  of  the  person  and  estate  of  the  alleged  lunatic,  as,  for 
instance,  by  satisfying  himself  that  the  application  is  bond  fide,  and  that  the  alleged 
lunatic,  where  he  is  the  person  applying,  is  competent  to  judge  of  what  he  is  doing 
and  is  really  desirous  that  the  traverse  shall  issue. 

Whether,  if  the  Lord  Chancellor  should  not  be  otherwise  able  to  satisfy  himself 
on  the  points  above  mentioned,  he  would  allow  any  and  what  evidence  to  be  gone 
into  respecting  them.     Qtuere. 

Where  the  Court  considered  it  expedient  in  the  circumstances  of  the  case  that, 
pending  a  traverse,  the  system  of  personal  care  of  the  supposed  lunatic  should 
not  be  disturbed,  and  that  she  should  continue  to  receive  her  income,  the 
appointment  of  committees  and  the  execution  of  the  grant  were  not  stayed  on  that 
account,  but  the  order  for  the  appointment  and  grant  was  qualified  by  the  intro- 
duction of  directions  to  the  above  effect. 
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1852.  It  may  be  well  to  mention  that  the  inquiry  mider 

^^p''^^  the  Commission  lasted  sixteen  days,  there  being  a  great 
Gumming,  mass  of  conflicting  testimony,  and  numerous  witnesees 
being  examined  on  each  side.  Nine  medical  men  were 
called  in  support  of  the  Commission,  and  the  same  num- 
ber on  behalf  of  Mrs.  Cumming,  The  jury  were,  how- 
ever, unanimous  in  their  verdict,  and  the  Commissioner 
expressed  no  dissatisfaction  with  the  finding. 

The  present  petition  was  originally  brought  on  before 
the  Lords  Justices ;  but  in  consequence  of  the  import- 
ance of  the  point,  and  the  alleged  conflict  of  authority 
upon  it,  application  was  made  to  the  Lord  Chancellor  to 
have  the  petition  heard  before  the  full  Court  of  Appeal 
on  the  question  of  law.  The  parties  on  both  sdes 
abstained  from  filing  affidavits  on  the  general  question 
of  the  state  of  mind  of  Mrs.  Cumming. 

Mr.  Bethel^  Mr.  22.  Palmer^  and  Mr.  Southgate,  in 
support  of  the  petition. 

The  question  here  is,  whether  a  person  who  has  been 
found  lunatic  by  inquisition  is  entitled,  as  of  right,  to 
traverse  that  inquisition.     In  reviewing  the  authorities 
on  the  point,  the  judgments  of  Lord  Hardwicke  and 
Lord  Thurlow  appear  to  be  opposed  to  those  of  Lord 
RosslyUy  Lord  Eldon^  and  Lord  Cottenham  :  we  submit, 
however,   that    the  traverse  is  of  right.      In  tracing 
the  jurisdiction  exercised  by  the  Lord  Chancellor  in 
such  matters,   it  will  be  found  referable  first  to  the 
Statute  of  17  Edw.  2,  c.  10,  embodying  the  principle 
that,  by  the  common  law  of  England,  the  Crown  is  en- 
titled to  the  custody  of  the  lands  of  a  lunatic :  then 
followed  the  Statute  of  36  Edw.  3,  c.  13,  by  which  ft 
general  right  was  given  to  traverse  inquests  of  office 
taken  before  escheators :   this  right,  however,  was  not 

held 
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held  to  apply  to  commissions  of  Imiacy  until  the  2  &  3  1852. 
£Idw.  6,  c.  8,  by  the  6th  section  of  which  it  was  enacted,  ^^T'^^ 
*''  Also,  where  one  person  or  more  is  or  shall  be  fomiden  Cummimo. 
heir  to  the  king's  tenant  by  office  or  inquisition  where 
any  other  person  is  or  shall  be  heir,  or  if  one  person 
or  more  be  or  shall  be  founden  heir  by  office  or  inquisi- 
tion in  one  county  and  another  person  or  persons  is  or 
shall  be  found  heir  to  the  same  person  in  another  county, 
or  if  any  person  be  or  shall  be  untruly  founden  lunatic, 
idiot,  or  dead ;  be  it  enacted  by  the  authority  aforesaid, 
that  every  person  and  persons  grieved  or  to  be  grieved 
by  any  such  office  or  inquisition  shall  and  may  have  his 
or  their  traverse  to  the  same  immediately  or  after  at  his 
or  their  pleasure,  and  proceed  to  trial  therein  and  have 
like  remedy  and  advantage  as  in  other  cases  of  traverse 
upon  untrue  inquisitions  or  offices  founden,  any  law,  usage 
or  custom  to  the  contrary  in  anywise  notwithstanding.^ 
Such  being  the  state  of  the  law,  it  may  not  at  first  ap- 
pear easy  to  see  what  necessity  there  was  for  applying 
to  the  Lord  Chancellor  for  leave  to  traverse ;  but  this 
is  explained  by  the  fact  that  the  practice  has  been 
adopted  in  order  that  the  Lord  Chancellor  may  be  satis- 
fied of  the  general  truth  of  the  case,  and  of  the  compe- 
tency of  the  party  to  make  the  application,  and  further, 
by  the  consideration  that  the  jurisdiction  appealed  to  in 
these  cases  is  not  that  exercised  by  the  Lord  Chancellor 
as  head  of  the  lunacy  jurisdiction,  but  as  the  head  of  this 
Court  in  its  character  of  the  Grand  Officina  Brevium. 

Looking  next  at  the  authorities,  it  must  be  admitted 
that  in  Ex  parte  Roberts  (a).  Lord  Hardwiche^  in 
granting  the  traverse,  expressed  a  doubt  whether  the 
application  was  of  right ;  but  the  point  did  not  directly 
come  before  him  for  decision :  and  in  the  same  lunacy 
his   Lordship,  in  refusing  a  traverse  after  the  death 

of 

(a)  3  Atk.  5. 
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1852.        of  the  lunatic  (a),  said,  '*  The  alienee  of  a  lunatic  may 
j^  ^  traverse  an  inquisition  as  well  as  the  lunatic  himself/* 

Gumming.  In  JEx  parte  Bamsley  (&),  also  before  Lord  Hardr 
wicke,  an  application  was  made  to  traverse  a  second 
inquisition,  not  by  the  lunatic  herself  but  at  the  in- 
stance of  her  husband,  and  it  was  refused,  for,  as  his 
marital  right  was  not  afiected,  the  husband  could  not 
be  considered  as  a  party  grieved  within  the  meaning 
of  the  6th  section  of  the  Statute  2  &  3  Edw.  6,  c  8. 
In  JSx  parte  Southcote  (c),  which  was  not  an  application 
for  leave  to  traverse  but  for  an  inquisition,  the  state  of 
the  law  on  the  former  point  is  referred  to  and  is  stated 
as  being,  that  any  body  may  apply  on  behalf  of  the 
lunatic  to  traverse  or  supersede  the  commission,  but 
that  the  lunatic  must  in  either  case  appear  to  be  exa- 
mined coram  rege  in  cancilio,  meaning,  by  these  words, 
the  Court  of  Chancery.  The  inference  is,  that  the 
holder  of  the  Great  Seal,  on  being  satisfied  that  such  an 
application  was  in  truth  the  act  of  volition  of  the  sup- 
posed lunatic,  would  grant  it  as  of  course.  In  the  case 
of  In  re  Fust  (d).  Lord  Thurlow  refused  leave  to  tra- 
verse as  of  right,  following  what  he  believed  to  have 
been  previously  decided  by  Lord  Hardwicke.  All,  how- 
ever, as  we  submit,  that  is  fairly  deducible  from  what 
Lord  Hardwicke  did,  is,  that  in  the  case  of  a  stranger 
he  refused  the  application,  and  in  reference  to  the 
lunatic  himself  did  not  determine  the  point  now  in  ques- 
tion. Lord  Rosslyn^  however,  in  Ex  parte  Wragg  (e), 
in  allowing  the  traverse,  expressly  laid  down  that  ''it 
is  matter  of  right  at  law ;  ^  and  again,  in  Ex  parte 
Feme  (/),  he  states  that  "  the  traverse  is  dejure^  it  in 
no  favour.^  The  matter  frequently  came  before  Lord 
Eldon :  in  Sherwood  v.  Sanderson  (^),  speaking  of  the 

right 

(a)  3  Atk,  308  ;  see  p.  312.  (ji)  1  Cox,  418. 

(6)  3^^*.  184.  (e)  5  Fe*.450. 

(c)  Amb.  109 ;  8.  C,  2   Ve$,  (/)  5  Ves,  832. 

401.  {g)  19  Ves.  280 ;  see  p.  287. 
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right  to  traverse,  his  Lordship  says,  *'  When  the  deter-        1852. 
miDation  of  the  party  to  traverse  is  made  known,  I  am      ^^"j^'"^*^ 
bomid  to  put  the  soundness  of  the  verdict  in  that  course     Gumming. 
of  inquiry:''  and  in  Ex  parte  Ward  (a),  where  the  ap- 
plication for  leave  to  traverse  the  inquisition  was  by  an 
entire  stranger  without  any  interest,  Lord  EULon  refused 
it  expressly  on  that  ground,  but  said,  that  the  law  had 
''  given  a  positive  right  to  certain  persons  to  traverse  the 
inquisition.'' 


There  is  no  instance  in  which  the  traverse  has  been  re- 
fused when  applied  for  by  the  lunatic  himself.  The  case 
of  Ex  parte  Saumarez  (6),  was  a  petition  by  the  lunatic 
and  his  wife  for  leave  to  supersede  the  commission  or  for  a 
traverse ;  it  was  refused,  but  on  what  grounds  does  not 
appear.  All  the  authorities  bearing  on  the  subject  were 
reviewed  by  Lord  Cottenham  in  In  re  Bridge  (c), 
and  his  Lordship  in  that  case  granted  a  traverse  as 
matter  of  right,  expressing  his  opinion,  after  an  interview 
with  the  party,  that  *' nothing  could  be  more  manifest 
than  his  delusions  upon  one  subject."  Lord  Truro  acted 
in  the  same  way  in  Ex  parte  Hartley,,  and  Ex  parte 
Loveday^  and  several  other  instances,  none  of  which  are 
reported. 

The  result,  as  we  submit,  is  that  the  present  applica- 
tion ought  to  be  granted  as  of  right,  subject  only  to  the 
Lord  Chancellor  being  satisfied  that  it  is  really  the  appli- 
cation of  the  party  in  whose  name  it  is  made,  and  that 
the  party  is  able  to  exercise  an  act  of  volition  with  regard 
to  it. 

The  Attorney- General^  Sir  W.  Page  Wood^  Mr.  Rolty 
Mr.  Petersdorffy  and  Mr.  W,  Morris^  contrd. 

The  right  to  traverse  in  cases  of  inquisition  of  lunacy 

is 

(a)  6  Ves.  579.  (6)  Cr,  ^  P.  342,  n.  (c)  Cr.  ^  P.  338. 
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1852.        is  a  right  expressly  conferred  by  Statute,  and  with  cer- 
j  tain  qualifications.     The  Act  2  &  3  Edw.  6,  c.  8,  gives 

CuMMiNo.  the  ^*  like  remedy  and  advantage  as  in  other  cases  of 
traverse  upon  untrue  inquisitions  ;"*"  and  on  turning  to  the 
Statute  8  Hen.  6,  c.  1 6,  we  find  that,  referring  to  the 
previous  Statute  36  JEdw.  3,  c.  13,  it  in  effect  gives 
the  traverse  in  reference  to  lands  to  such  parties  as 
^'  show  good  evidence  proving  their  traverse  to  be  true.'^ 
It  is  to  be  observed  that  the  right  granted  by  the  6th 
section  of  the  Act  2  &  3  JEdw.  6,  c.  8,  is  conferred  on 
those  only  who  have  been  **  untruly  founden^  lunatic, 
clearly,  therefore,  pointing  to  some  preliminary  in- 
vestigation. 

[  The  Lord  Chancellor. — Is  it  contended  that  a  party 
who  has  been  found  lunatic  and  is  desirous  of  traversing, 
has  the  same  obligation  cast  upon  him  of  proving  hb 
state  of  mind  as  a  man  whose  lands  have  been  taken 
away  from  him  has  to  prove  his  title.] 

What  we  submit  is,  that  the  party  must  show  rea- 
sonable grounds  for  the  allegation  that  the  finding  is 
wrong.  In  the  case  of  the  King,  a  melius  inquirendum 
will  only  be  granted  when  there  is  a  "  proper  surmise  of 
pregnant  matter,^'  £r  parte  Duplessis  (a) ;  and  we  con- 
tend that  a  subject  cannot  be  in  a  better  position :  Sir 
John  Cutis  Case  (ft),  ScowrefieldTs  Case  (c),  BuUer't 
Nisi  Prius^  page  216,  are  in  favour  of  the  view  for  which 
we  contend. 

There  is  no  such  proposition  recognised  by  the 
Courts  of  common  law,  as  that  an  inquest  of  office  'iB 
traversable  as  of  right ;  all  that  is  meant  by  the  ex- 
pression, when  made  use  of  by  judges  and  text  writers,  is, 
to  draw  a  distinction  between  an  inquest  and  judgmeDt, 
and  as  to  the  right  of  traversing  the  one  when  compared 

with 
(a)  2  Ves.  555.        (&)  Ley's  Reports,  26.        (c)  Ley's  RqporU,  33. 
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with  reversing   or  impugning    the  other.     There  are        1852. 
some  inquests  which  cannot  be   traversed  at  all,  and         j^^^ 
where  they  can  be  traversed  the  Court  requires  to  have     Gumming. 
all  the  materials  brought  before  it  for  forming  a  judgment 
on  the  propriety  of  the  proceeding. 

With  regard  to  the  decisions  more  immediately  in 
point,  we  rely  on  the  authority  of  Lord  Hardwicke  in  Ex 
parte  Roberts  (a)  ^  W[i(li  Ex  parte  Bamsleyifi),  followed 
by  Lord  Thurlow  in  In  re  Fust  (c) :  Lord  King^  also 
in  an  anonymous  case  {d)^  appears  to  have  acted  in  the 
same  way.  The  first  decision  of  a  contrary  character  is 
that  of  Ex  parte  Wragg  (c)  by  Lord  Rosslyn;  but  it 
does  not  seem  that  the  matter  was  fully  discussed,  and  it 
must  be  regarded  as  a  very  unsatisfactory  case,  if  it  is 
to  be  held  as  overruling  the  course  of  practice  previously 
laid  down. 

As  to  the  cases  before  Lord  Eldon^  it  appears  that 
he  was  in  the  habit  of  dealing  with  them  on  merits : 
this  is  clear  as  to  Ex  parte  Ward.  (/),  as  to  LudUms 
Case(g)^  and  also  as  to  Ex  parte  Saumarez  (h).  In 
fact  Lord  EldorCs  authority  as  to  the  traverse  being  a 
matter  of  right  is  based  on  dicta  only;  he  never  ex- 
pressly decided  the  point,  and  he  acted  in  a  manner  con- 
trary to  his  so  holding :  in  Sherwood  v.  Sanderson  (t), 
which  has  been  referred  to^  the  question  was  not  raised. 

The  only  case  which  came  before  Lord  Brougham  was 
Ex  parte  Tubb  (not  reported),  and  in  that  the  merits 

were 

(a)  3  Atk,  5.  (e)  5  Ves.  450. 

(ft)  3  Ath,  184.  (/)  6  Ves,  679. 

(c)  ]  CoXyAlB.  (g)  See  CoUinson  on  Lunatics, 

id)  Mosely,  n :   this  would  Vol.  I.  pp.  167,  172;  Vol.  II. 

teem  to  be  the  case  referred  to  pp.  735,  741. 

by  Lord  Harduncke  in  3  Atk,  7,  (h)  Cr,  Sf  P.  342,  «. 

as  the  case  of  Mrs.  Smitkie,  and  (t)  19  Ves,  280. 
as  Eg  parte  Smith  in  3  Atk.  185. 
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into.     When  then  the  matter  came  before 
Cottemkam  in  In  re  Bridge  (a)  ^  the  state  of  the 
was  conflicting:    Lord  King^    Lord  Hard- 
and  Lord  Thurlow  had  held  the  granting  of  the 
to  be  a  matter  of  discretion ;  Lord  Rosslyn  had 
it  to  be  a  matter  of  right ;  and  Lord  Eldon  had 
tfxpf^esed  opinions  favouring  the  latter  view,  but  had 
c^Micradict^    them    by    his    course   of    acting :     Lord 
CfMrnham^  however,  seemed  to  consider  himself  pre- 
cluded by  authority,  and  was  especially  influenced  by  the 
«>fniiioQ  expressed  on  the  subject  by  Lord  Eldon^  the 
cft!«6  before  whom,  and  especially  that  of  Ex  parte 
SoMmarez^  not  having,  however,  been  particularly  io- 
\^igated.     It  is  also  to  be  borne  in  mind  that  all  the 
oasos  prior  to  In  re  Bridge  occurred  before  the  pass- 
ing of  the  Act  6  Geo,  4,  c.  53,  by  which  the  Lord  Chan- 
cellor is  directed  '^  to  hear  and  determine  "  petitions  to 
traverse  inquisitions,  which  would  be  idle  if  the  Lord 
Chancellor  could  exercise  no  discretion  in  the  matter. 
The  distinction  which  has  been  attempted  to  be  drawn 
between  the  case  of  a  stranger  and   the  lunatic  him- 
self is  untenable ;  it  is  conceded  that  the  traverse  is  not 
of  right  as  to  the  former,  and  if  so,  it  cannot  be  as  to 
the  latter ;  both  must  rest  on  the  same  principle. 

Mr.  Bethell,  replied. 

He  commented  on  the  construction  put  by  the  other 
side  on  the  Statute  8  Hen.  6,  c.  16,  which  he  sub- 
mitted was  quite  inaccurate,  and  also  on  the  cases 
referred  to  in  the  previous  argument.  He  observed, 
that  one  reason  for  coming  to  the  Lord  Chancellor  by 
petition  was,  that  it  rested  in  the  discretion  of  the  Great 
Seal  to  suspend  the  proceeding  under  the  commission, 
and  on  this  account  it  was  also  necessary  to  serve  the 
heir  and  next  of  kin;  that  the  Statute  6  Geo,  4i,  c. '^3, 
so  far  from  afibrding  an  argument  against  the  present  ap- 
plication, 
(fl)  Cr.  Sf  P.  338. 
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plication,  evidently  proceeded  on  the  assumption  that  the  1862. 

traverse  was  a  matter  of  right ;  and  that  the  only  excep-  ^  ^^ 

tion  to  the  right  contended  for  would  be  where  the  Court  Cum m ino. 
saw  that  the  supposed  lunatic  could  exercise  no  discre- 
tion,  or  where  the  application  being  by  a  stranger,  that 
party  had  no  interest. 

(In  addition  to  the  authorities  above  noticed,  the  fol- 
lowing were  referred  to  in  the  course  of  the  argument ; 
Doe  V.  Itedfern{a)y  Ex  parte  Hall{Jb\  In  re  Sad- 
ler (c).  Ex  parte  Sir  Ghregory  Page  Turner  (rf),  Co. 
Litt.  77.  b.,  34  Edw.  3,  c.  14,  18  Hen.  6,  c.  6,  1 
Hen.  8,  c.  10.) 

[Shortly  after  the  opening  of  the  case  on  the  17th 
Marcky  the  Lord  Chancellor  observed  that  Mrs.  Cum- 
ndng  ought  to  be  in  attendance  that  she  might  be  per- 
sonally examined  if  it  should  be  found  necessary ;  and 
he  desired  that  she  might  be  sent  for,  adding,  however, 
that  she  was  not  to  be  brought  at  any  peril  to  her 
health,  in  which  case  an  affidavit  of  her  medical  attend- 
ant should  be  made.  An  affidavit  to  this  effect  was 
produced  in  the  course  of  the  morning,  and  the  further 
hearing  being  then  adjourned  until  the  27th  March^ 
Mrs.  Cumming  attended  on  that  day,  and  was  seen  by 
the  Lord  Chancellor  in  his  private  room  before  the  argu- 
ment was  resumed.] 

The  Lord  Chancellor. 

The  question  which  has  now  been  argued,  though  one 
of  great  importance  even  in  a  constitutional  point  of 
view,  lies  within  a  very  narrow  compass :  it  is  whether, 
in  a  case  like  the  present,  liberty  is  to  be  given  to 
traverse  the  finding  of  the  jury  upon  a  Commission 
against  a  person  who  by  that  finding  has  been  declared 

lunatic, 

(a)  12  East,  96.  (c)  1  Madd,  581. 

(b)  7  Ves.  261.  (jd)  Cr.  Sf  P,  349,  ». 
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hmatie,  and  whether  this  liberty  is,  to  use  the  term 
which  has  always  been  applied  to  it,  '^as  of  right:" 
the  consideration  of  what  is  the  true  meaning  of  the 
expression  '*  as  of  right,"  I  shall  postpone  until  I  have  de- 
termined whether  or  not  the  liberty  to  traverse  is  of  right. 

The  whole  question    depends   in  the  first   instance 
upon  the  Statute  2  &  3  Edw.  6,  c.  8,  the  6th  section  of 
which,  after  providing  for  other  cases,  is  in  the  following 
words, — "  If  any  person  be  or  shall  be  untruly  founden 
lunatic,  idiot,  or  dead,  be  it  enacted,  by  the  authority 
aforesaid,  that  every  person  or  persons  grieved  or  to  be 
grieved  by  any  such  office  or  inquisition  shall  and  may 
have  his  or  her  traverse  to  the  same,  immediately  or  after, 
at  his  or  their  pleasure,  and  proceed  to  trial  therein, 
and  have  like  remedy  and  advantage  as  in  other  cases  of 
traverse  upon  untrue  inquisitions  or  offices  founden." 
Much  reliance  has  been  placed  on  these  last  words  "and 
have  like  remedy ,^^  &c. ;    and  in  order  to  show  that 
there  is  no  absolute  right  of  traverse,  or  that  the 
Court  is  bound,  before  granting  an    application  like 
the  present,  to  enter  into  the  whole  question  which 
was    before  the   jury,  reference   has    been  made   to 
the  ancient  Statutes  regarding  escheators;     the  pro- 
position being  that  under  those  Statutes  there  could 
be  no  issuing  of  a  traverse  in  the  cases  of  escheats 
generally,  until  the  title  of  the  party  had  been  estab- 
lished and  proved,  and  that  so  in  the  case  now  before 
the  Court,  the  words  to  which  I  have  already  referred, 
giving  the  party  the  like  remedy  and  advantage  as  in 
other  cases  of  traverse  upon  untrue  inquisitions,  requires 
a  title  to  be  shown  before   the    application  can   be 
granted.     This  argument,  however,  proceeds  upon  a 
mistake,  because  the  right  given  to  a  party  in  regard 
to  lands  and  upon  ordimuy  escheats  was  not  only  the 
right  to  traverse,  but  was  also  the  right  to  have  the 

hmds 
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lands  demised  to  him  for  a  certain  time  dwing  the  1852. 
existence  of  the  trial :  the  party  asserting  his  right  to  j^^^ 
traverse  as  against  the  Crown  had  that  right,  and  on  Cummimo. 
showing  his  title  to  the  satisfaction  of  the  Chancellor 
had  also  a  right  to  have  the  very  lands  which  he  claimed 
demised  to  him,  so  as  to  secure  to  the  Crown  a  rent  if 
he  turned  out  to  be  wrong,  and  to  secure  to  himself  the 
possession  of  the  lands  if  he  turned  out  to  be  right. 
This  matter  is  put  wholly  out  of  the  question,  and  is 
explained  in  the  way  I  have  stated  by  Staunford  in  his 
book  on  the  King's  Prerogative,  a  work  of  great  autho- 
rity. After  mentioning  several  of  the  old  Statutes, 
and  lastly  that  of  the  8  Hen.  6,  c.  16,  which  have  been 
relied  on  as  governing  the  present  case,  he  says,  (Cap.  20, 
Traverse,  page  68,]  '^  Hereupon  is  to  be  noted  that  the 
showing  of  the  evidence  is  only  rehearsed  to  the  letting 
of  the  lands  to  farm,  and  not  to  the  traverse,  for  by  this 
Statute  he  may  traverse  without  showing  any  evidence, 
but  not  have  the  lands  to  farm.  Also,  by  these  Statutes, 
he  is  not  bound  to  no  certain  time  for  taking  of  his 
traverse,  but  only  for  taking  of  the  lands  to  farm ;  for 
he  may  tend  his  traverse,  when  he  will,  so  he  desire  not 
the  farm  of  the  lands.  But  if  he  will  have  them  to 
farm,  he  must  tend  his  traverse  within  the  month.^ 

If  the  point  was  about  to  be  decided  for  the  first  time 
upon  the  meaning  of  the  Statute  of  2  &  3  Edw.  6, 1  might 
say  that  words  could  hardly  be  stronger  to  give  to  a 
party  what  is  called  the  right  to  traverse  :  it  is  to  be  *'  at 
Us  pleasure,^'  governed  indeed  by  the  usual  laws  re- 
garding traverses,  so  far  as  they  are  applicable,  and 
upon  an  allegation  also  that  the  party  is  untruly  found 
lunatic ;  and  this  would  necessarily  be  so,  for  otherwise 
there  would  be  no  ground  for  the  traverse.  Thus,  then, 
the  Act  of  Parliament,  although  perfectly  clear  in  its 
terms  as  to  the  right,  does  not  exclude  the  exercise  of  a 

certain 
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1852.        certain  discretion  in  the  Court,  in  order  that  it  may  be 
In  re        ^^^^  whether  the  allegation  required  be  or  not  untrue  to 
Gumming,     a  certain  extent. 

With  regard  to  the  authorities,  there  is  no  assistance 
to  be  derived  from  them  at  any  early  period ;  for  the 
cases  in  the  Court  of  Wards,  into  some  of  which  I  have 
looked,  do  not  bear  so  fully  upon  the  point  as  to  justify 
the  Court  in  placing  any  reliance  upon  them.  We  come 
down^  therefore,  at  once  to  the  time  of  Lord  Hard- 
wicke ;  and  although  in  the  instances  which  have  been 
referred  to,  he  did  put  it  in  some  sense  as  matterof  right, 
yet  it  is  impossible  to  deny  that  he  went  into  and  exam- 
ined the  circumstances  of  each  case,  in  order  to  satisfy 
his  mind  that  it  was  proper  for  him  to  grant  a  traverse. 

But  here  arises  the  question  how  it  happened  that,  if 
there  was  an  absolute  right,  the  Chancellor  was  applied 
to  at  all,  and  why  the  party  did  not  at  once  go  into 
the  Petty  Bag  Office  and  lodge  his  traverse.  I  shall 
presently  state  a  case  in  which  a  party  appears  to 
have  taken  this  course,  and  to  have  taken  it,  although 
objected  to,  without  its  being  interfered  with:  and 
I  do  not  desire  to  say  anything  which  shall  tond 
the  question  whether  a  party  might  not,  irrespec- 
tive of  the  Statute  6  Geo.  4,  act  in  the  same  manner 
now.  It  is,  however,  very  plain  why  petitions  were 
presented  to  this  Court.  The  traverse  cannot  take 
place  until  the  party  has  been  found  lunatic  on  a 
commission  issued  by  the  Great  Seal,  which  is  followed 
by  the  grant  of  the  custody  of  the  person  and  estate. 
This  being  so,  no  one  would,  generally  speaking,  attempt 
to  traverse  the  inquisition  without  the  leave  of  the 
Great  Seal,  because  otherwise  he  would  have  no  security 
for  the  reimbursement  of  his  costs  of  thus  defending  the 
interest  of  the  lunatic.  A  person  going  behind  the 
back  of  the  Court,  and  exercising  his  legal  right  (if  he  had 

it), 
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it),  could  hardly  come  and  ask  for  his  costSi  as  he  would        1852. 
do  in  respect  of  a  proceeding  taken  under  the  authority      ^^IT^^ 
of  the  Great  Seal.     The  Chancellor  also  fills  different     Cummimo. 
offices ;  by  virtue  of  the  sign  manual  he  has  jurisdiction 
over  lunatics,  he  has  besides  jurisdiction  in  Chancery,  and 
on  the  common  law  side  of  the  Court  he  has  the  duty 
of  issuing  the  very  writ  which  is  called  for  in  these  cases. 
From  all  these  considerations  there  is  no  difficulty  in 
seeing  how  it  was  that  petitions  for  leave  to  traverse 
came  to  be  presented  to  this  Court :  and  this  being  so, 
the  Lord  Chancellor  has  always  exercised  not  so  much  a 
discretion,  as  a  care  and  caution  in  the  issuing  of  the  writ. 

Reverting  again  to  the  authorities, — they  have  all 
been  fully  referred  to  in  the  argument,  and  it  is  not  ne- 
cessary for  me  to  go  through  them, — my  own  impres- 
sion is  that  Lord  Hardwicke  went  further  in  respect  of 
evidence  than  other  judges  later  than  himself  would  have 
done.  Lord  Thurlow^  no  doubt,  in  Inre  FtLst{a){o\' 
lowing  Lord  Hardwicke^  entered  into  the  circumstances 
of  the  ease,  but  I  am  not  certain  that  he  was  at  all 
wrong  in  so  doing.  A  man  had  married  a  woman  in  a 
way  which  rendered  it  necessary  to  impeach  the  mar- 
riage ;  a  commission  would  have  enabled  the  parties  to 
do  this,  and  the  traverse  would  have  had  the  effect  of 
defeating  the  attempt :  under  these  circumstances  the 
Chancellor  seeing  the  indirect  and  improper  purpose  for 
which  the  proceeding  was  intended  to  be  used,  refused 
leave  to  traverse.  As  regards  the  later  cases,  it  is  clear 
that  every  successive  Chancellor,  from  Lord  Thurlow 
down  to  the  present  time,  has  been  of  opinion  that  the 
issuing  of  the  writ  is  in  some  sense  or  other  a  matter  of 
right.  Lord  EldoiCs  opinion  upon  the  point  is  per- 
fectly clear ;  and  how  he  acted  upon  it  I  shall  presently 

consider : 

(a)  1  CwD,  418. 

Vol.  I.  0  0  d.  m.  o. 
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1852.  consider:  over  and  over  again  he,  the  most  cautious 
In  re  i^^B^  ^^  enunciating  a  rule  of  law  that  ever  sat  in  this 
Gumming.  Court,  states  it  without  any  limit  to  be  a  matter  of 
right ;  he  even  so  states  it  as  regards  the  right  of  a 
stranger.  In  Ex  parte  Hall  (a),  he  says  **  There  are 
two  views  in  which  this  case  is  to  be  considered ;  first, 
as  to  the  right  of  the  Petitioner  to  traverse.  It 
strikes  me  as  extraordinary  to  say,  that  a  person  who 
had  become  the  bond  fide  owner  in  equity  of  two  ad- 
vowsons  under  contract,  is  not  aggrieved  by  the  finding 
that  the  party  with  whom  he  contracted  has  been  a 
lunatic  ten  years.  If,  however,  decisions  would  exclude 
him,  he  would  be  entitled  only  to  that  regard  which  the 
Court  has  been  in  the  habit  of  giving  in  Imuicy  par- 
ticularly :  but  the  case  £!x  parte  Morley  proves  that  i 
person  under  such  a  contract  is  a  party  aggrieved ;  and 
I  am  of  opinion  upon  that  case  he  has  a  right,  and  must 
be  permitted  to  traverse.^  Lord  Eldon^  therefore, 
thought  that  the  right  to  traverse  extended  as  well  to 
another  person  having  an  interest  as  to  the  case  of  the 
alleged  lunatic  himself;  and  in  Ex  parte  Ward{h)  he 
did  not  decide  against  that  right,  but  only  looked  with 
a  natural  jealousy  to  the  application  of  a  person  not  con- 
nected with  the  family,  and  having  no  individual  interest 
in  the  matter.  I  am  far  from  saying  that  it  may  not  be 
proper  in  some  cases  for  a  person  other  than  the  allq;ed 
lunatic  to  apply ;  but  generally  speakings  where  there  » 
not  an  interest,  the  alleged  lunatic  must  be  the  most  pro* 
per  party  to  impeach  the  commission.  As  regards  the 
other  authorities,  the  opinion  of  Lord  Rosslyn  admits 
of  no  doubt :  Lord  Lyndhurst  was  never  called  upon 
to  express  any  :  Lord  Brougha  in  Ex  parte  Tubh  (cX 
which  came  before  him  in  July  1  34,  did  not  decide  the 
point,  but  made  this  observation  in  reference  to  it, — 

"My 

(a)  7  Ves.  261 ;  see  p.  263.         case  will  be  found  referred  to  in 
(h)  6  Ves.  579.  Elmef's  Limaey  Practice,  p.  177. 

(e)  The  proceedings  in  this 
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^*  My  predecessors  seem  to  have  considered  it  as  a        1852. 
matter  of  right  ;*** — and  he  did  nothing  in  opposition  to      ^^*p"^*^ 
that  declaration  :  Lord  CottenharrCs  authority  is  express     Cvmmimo, 
on  the  point ;  and  Lord   Truro  twice  acted  upon  the 
decisions  of  his  predecessors,  and  treated  the  traverse  as 
a  matter  of  right.     The  authoniies  therefore,  as  far  as 
they  go,  are  conclusive  in  favourSof  the  application. 

There  is  besides,  a  case  of  Gervase  Bedy  (a)  in  I7489 
where  the  party  seems  to  have  mine  i(s  £he  Petty  Bag 
Office,  and  to  have  exercised  the  nght  of  entering  a  tra- 
verse, without  the  intervention  of  the  Court :  a  peti- 
tion was  then  presented  to  Lord  Hardwicke  on  the  6th 
April  1748,  stating  that  the  Petitioners,  the  cousins  and 
co-heirs  of  the  lunatic,  had  received  a  notice  in  writing 
on  the  11th  February  1747,  that  Gerr^ase  Heely  had 
the  day  before  filed  a  traverse  in  the  Petty  Bag  Office 
to  the  commission  and  inquisition,  notwithstanding  no 
order  was  obtained  from  the  Lord  Chancellor  for  leave 
to  file  the  same,  and  the  Petitioners  were  informed  that 
John  Kent  and  Mary  Paine^  who  had  the  custody  of  the 
lunatic,  had  of  their  accord  given  orders  and  directions 
in  Mr.  Heely' s  name  for  filing  the  said  traverse,  Mr.  Heely 
being  incapable  of  directing  the  same,  or  knowing  the 
meaning  or  import  of  such  proceeding :  and  the  Peti- 
tioners prayed  that  the  traverse  might  be  discharged. 
It  does  not  appear  that  any  order  was  made  at  that  time; 
but  a  petition  was  subsequently  presented  in  the  same 
matter  on  the  9  th  January  1749,  by  the  recitals  of  which 
it  appears  that  by  an  order  of  the  21st  May  1748,  the 
custody  and  management  of  the  lunatic*s  estate  was  or- 
dered to  be  granted  to  Thomas  Plimmerj  and  the  consi- 
deration of  the  costs  of  the  petition  upon  which  such 
order  was  made,  was  reserved  until  the  traverse  should 

be 

(a)  See  3  Atk.  635. 
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1852.  be  tried,  or  there  should  be  delay  in  carrying  the  same 
—""^^^  down  to  trial :  the  petition  also  states  tliat  before  the 
CuMMiNo.  traverse  could  be  tried,  Gervase  Heely  died.  Thus 
there  was  a  traverse  filed  in  the  Petty  Bag  Office  in  the 
name  of  the  lunatic,  filed  as  it  was  said  without  his  as- 
sent and  as  of  right,  the  parties  not  coming  to  the  Court 
at  all :  and  it  is  manifest,  as  it  appears  to  me  from  the 
subsequent  order,  that  Lord  Hardwicke  left  that  tra- 
verse to  be  tried  without  interfering  with  it.  Search 
has  been  made  in  the  Petty  Bag  Office  to  ascertain  whe- 
ther the  traverse  was  ever  taken  off  the  file,  and  it  has 
been  reported  to  me  that  the  traverse  was  filed  on  Uie 
10th  February  1747,  and  the  Attorney-General  s  repli- 
cation to  it  on  the  28th  June  1748,  but  that  no  further 
proceedings  can  be  found.  This  seems  to  be  a  very 
strong  authority  to  show  that,  at  that  time,  the  traverse 
was  not  only  considered  as  of  right,  but  so  much  so,  that 
if  a  party  chose  to  go  behind  the  back  of  the  Lord  Chan- 
cellor and  file  his  traverse  in  the  Petty  Bag  Office,  he 
was  entitled  to  do  so  and  carry  the  matter  down  to  trial. 
The  Attorney-General  having  replied,  it  would  have  gone 
to  trial,  and  Lord  Hardwicke  s  subsequent  order  re- 
serves the  costs  of  the  petition  until  the  traverse  should 
be  tried  or  there  should  be  delay  in  doing  so. 

In  regard  to  Lord  EldorCs  opinion  on  the  matter  in 
question,  there  is  a  case  in  the  Lunacy  Office,  Re  Tho- 
mas Millson^  from  which  it  appears  that  on  the  10th 
February  1825,  his  Lordship  made  an  order  by  which, 
after  reciting  a  petition  presented  by  the  lunatic  for 
a  traverse  and  also  a  petition  presented  by  the  luna- 
tic's son-in-law  praying  to  be  appointed  conmiittee  ad 
interim  of  the  estate,  he  directed  that  Richard  Clemeid 
should  be  appointed  interim  manager  of  the  farm  «.d 
lands  until  further  order,  and  ordered  him  to  produce 
the  lunatic  before  his  Lordship  at  Lincoln's  Inn^  on  the 

I2th 
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12th  February  then  instant.     A  note  was  taken  by  the        1852. 
present  Vice-Chancellor  Sir  GeorgeTumer,  of  which  there         j^  ^ 
is  a  copy  in  the  Office,  of  what  fell  from  the  Court  upon     Cummino. 
that  occasion.     Lord  Eldon  said,  '^  I  will  see  the  person 
who  is  the  object  of  this  commission,  and  learn  from  him 
whether  it  is  his  real  intention  to  traverse.      The  de- 
cisions have  been  that  the  party  has  a  right  to  traverse, 
and  I  take  it  to  be  clear  that,  if  any  other  person  than 
the  party  the  object  of  the  commission  has  an  interest 
inducing  him  to  apply  for  liberty  to  traverse,  there  can 
be  no  objection  to  his  traversing,  but  there  is  a  right 
to  call  upon  him  to  do  it  within  a  limited  time.     With 
respect  to  the  party  himself,  I  am  not  quite  so  confident 
as  I  have  been  that  there  is  not  a  right  to  limit  him  as 
to  time.^     Thus  it  appears  that  in  this  case  Lord  Eldon 
retained  the  opinion  which  he  bad  so  often  expressed, 
that  not  only  the  alleged  lunatic  had  the  right,  but  even 
a  person  having  an  interest  in  point  of  estate. 

It  seems  difficult,  therefore,  to  deny  that  the  authorities 
in  favour  of  the  right  are  entitled  to  very  great  weight ; 
and  it  would  require  much  deliberation  and  judgment, 
and  a  strong  feeling  in  the  mind  of  any  judge  who  should 
venture  to  oppose  his  own  opinion  to  such  authority.  I 
am  not  disposed  to  do  so,  because  I  entertain  no  doubt 
but  that  the  opinions  expressed  by  the  many  eminent 
and  learned  persons  to  whom  I  have  referred,  are  autho^ 
rized  in  the  fullest  manner  by  the  true  meaning  and  spirit 
of  the  Act  of  Parliament  upon  which  they  are  founded  ^ 
and  if  I  had  to  decide  the  case  in  the  first  instance,  I 
should  have  come  to  the  conclusion  to  which  I  now  arrivci 
which  is,  that  it  is  the  right  of  the  party  to  traverse  in  a 
case  of  this  nature.  I  am  clearly  of  opinion  that  the  Act 
of  6  Geo.  4,  c.  63,  does  not  affect  this  question. 

A  point,   however,  of  a  very  different  sort  remains 

to 
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1852.       to  be  eonsideredy  and  that  is,  although  it  is  of  right  to 
^^^j*"^*^      traveree  the  inquisition,  how  the  Court  is  to  deal  with 
Gumming,     that  right.     It  is  impossible  to  deny  that,  in  the  cases 
which  have  been  cited,  the  Lord  Chancellor  has  addressed 
himself  to  the  consideration  genei*ally  of  whether  it 
was  proper  that  the  writ  should  issue  ;  but  whether  the 
determination  of  that  question  should  depend  upon  an 
examination  of  the  lunatic,  or  upon  such  affidavits  as  the 
parties  might  think  fit  to  file,  would  of  course  be  greatly 
affected  by  the  decision  whether  in  any  proper  sense 
the  issuing  of  the  traverse  is  of  right  or  not ;  because, 
if  it  is  of  right,  which  I  will  now  treat  as  decided,  the 
matters  to  which  the  Court  would  address  its  considera- 
tion upon  the  subsidiary  point  would  be  very  different 
from  what  they  would  be  if  the  traverse  was  not  strictly 
of  right.     Although  of  right,  the  issuing  of  the  writ  is 
still,  as  it  ought  to  be,  under  a  certain  control:  for 
example,  if  a  petition  was  presented  to  me,  and  on  call- 
ing, as  I  necessarily  must  do  in  every  such  case,  for  the 
presence  of  the  alleged  lunatic,   I  saw  instantly  the 
signs  of  absolute  raving  madness,  nobody  can  imagine 
that  I  should  be  at  liberty  to  allow  the  writ  to  issue. 
In  such  a  case  there  could  be  no  untrue  allegation,  and 
therefore  no  necessity  for  the  traverse ;  the  protection 
which  it  is  the  duty  of  the  Great  Seal  to  throw  around 
a  person  who  has  been  found  a  lunatic  by  a  jury  upon 
a  regular  trial,  for  the  protection  of  his  person  and 
estate,  would  compel  a  denial  of  the  right  to  traverse. 
In  some  of  the  cases,  particularly  in  those  before  Lord 
Hardwicke^  and   in  one  or  two  of  those  before  Lord 
Eldon^  it  cannot  be  denied  that  matters  were  entered 
into  which,  according  to  the  strict  interpretation  of  the 
words  "  as  of  right,''  one  would  hardly  have  expected ;  but 
I  am  not  surprised,  recollecting  that  parties  are  left  to 
their  discretion  in  filing  affidavits,  to  find  that  the  Court, 
being  pressed  with  particular  circumstances  and  affida- 
vits 
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vits  being  on  the  file,  has  in  many  cases  gone  into  them       1852. 
to  a  certain  extent.     I  cannot,  however,  admit  this  to  be      ^^'^T'"^ 
an  authority  in  favour  of  that  which  is  contended  for    Gumming* 
against  the  right  to  traverse,  namely,  that  I  am  to  enter 
into  all  the  evidence  which  was  before  the  jury,  and  to 
consider  the  application  as  if  it  were  one  for  a  new  trial. 

This  brings  me  to  the  question  what  I  am  to  do  with 
reference  to  the  present  case.  There  is  no  doubt  that 
my  first  duty  is  to  be  satisfied  that  the  application  is  bond 
Jide,  that  the  alleged  lunatic  herself  is  competent  to  judge, 
and  that  she  really  does  desire  to  have  a  traverse  against 
the  finding.  If  I  had  any  doubt  upon  that  point,  or  if  I 
felt  upon  the  examination  of  the  alleged  lunatic  that  it 
was  uncertain  what  her  intentions  were,  and  that  she  her- 
self did  not  know  her  own  mind,  or  was  not  capable  of 
coming  to  a  clear  conclusion^  I  do  not  say  that  in  such  a 
case  I  might  not  feel  myself  at  liberty  to  hear  evidence  of 
her  state  of  mind,  to  see  by  what  parties  she  was  surround- 
ed, and  who  were  applying  for  the  traverse  on  her  behalf, 
and  what  were  their  objects  and  views.  This  is  a  matter 
which  I  am  not  going  now  to  decide ;  it  will  be  time 
enough  to  enter  into  the  consideration  of  it  when  the  ques- 
tion arises.  The  case  now  before  me  is  one  in  which  the 
Court  will  decide  that  the  traverse  is  of  right,  in  the 
proper  sense  of  that  term.  I  have  myself,  not  throwing 
that  duty  upon  my  Lords  Justices,  whose  powerful 
assistance  I  have  had  upon  the  point  of  law,  examined 
Mrs.  Cumming^  and  have  represented  to  her  what  the 
consequences  of  this  traverse  may  be  in  point  of  ex- 
pense. I  have  had  a  long  conversation  with  her,  and  I 
am  bound  to  say  that  upon  this  point  she  is  as  rea- 
sonable, as  composed,  as  free  from  heat  or  passion  or 
violence  of  any  sort,  as  any  person  with  whom  I  ever 
conversed.  She  desires  that  this  traverse  may  issue; 
she  is  aware  that  it  may  put  in  peril  the  remainder  of  her 

propert.y. 
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1852.  property,  or  nearly  so ;  but  she  is  content  to  make  tlus 
^-^^  sacrifice  for  what  she  terms  her  liberty  of  action.  She 
CuMMiMo.  has  satisfied  me  that,  as  far  as  such  a  person  can  have 
volition,  she  has  it :  she  has  simply  desired  that,  if  I 
think  it  right  that  the  traverse  should  issue,  I  will  allow 
it  to  proceed.  I  am,  therefore,  of  opinion  that  this  is  a 
case  in  which,  the  traverse  having  been  decided  to  be  of 
right,  I  am  bound  to  allow  the  traverse  to  go. 

Before  I  part  with  this  matter,  there  is  one  observation 
which  I  wish  to  make,  though  not  bearing  upon  the 
point  of  law.  This  lad/s  property  is  of  small  amount, 
and  without  care  and  caution  it  will  be  swallowed  up  in 
litigation,  and  the  person  whom  both  sides  are  professing 
to  protect,  will,  at  the  age  of  seventy-six,  be  stripped  of 
her  whole  means  of  subsistence,  and  this  by  the  operation 
of  law  brought  in  to  protect  her.  Let  the  parties  on  both 
sides  seriously  consider  this.  Upon  the  present  occasion 
eight  counsel  have  appeared,  three  on  the  part  of  Mrs. 
Cumming^  and  five  on  the  other  side.  I  now  make  an 
order  that  no  more  costs  shall  be  allowed  Uian  for  two 
counsel  on  each  side ;  and  I  will  make  an  order  that 
in  whatever  further  steps  are  taken  on  either  side,  the 
expenditure  shall  be  restricted  to  the  lowest  possible 
point,  so  as  to  preserve  to  this  lady,  if  it  is  in  the  power 
of  the  Great  Seal  to  do  so,  some  remnant  of  her  fortune 

for  the  remainder  of  her  days. 

• 

The  Lord  Justice  Knight  Bruce. 

The  observations  of  the  Lord  Chancellor  render  almost 
or  quite  superfluous  even  the  few  words  which  I  shall  add. 

An  inquest  under  a  commission  of  lunacy  is,  I  appre- 
hend, in  theory  a  proceeding  to  which  the  alleged  lunatic 
is  not  a  party,  and  accordingly  1  apprehend  the  law  to 
be  that  his  rights,  after  the  finding  of  the  juiy,  are  the 

same. 
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same,  whether  he  shall  have  appeared  before  the  jury  for        1852. 
the  purpose  of  contesting  the  allegation  of  lunacy,  or  not.      ^^^'^[7^ 
If  he  has  not  contested  the  matter  before  the  jury  by     Cummino. 
himself,  or  any  counsel,  solicitor,  or  agent,  on  his  behalf 
and  is  not  in  default  in  not  having  done  so  (which  I 
conceive  to  be  the  case),  it  would  surely  be  in  principle 
monstrous  to  say  that  he  is  not  entitled  as  of  right  to 
dispute  the  finding,  nor  do  I  understand  law  and  prin* 
ciple,  or  in  other  words  law  and  justice,  to  differ  in  this 
respect.     Legally,  as  I  have  said,  his  rights  I  believe  to 
be  the  same,  though  he  may  have  appeared  and  contested 
the  matter  before  the  jury,  either  in  person  or  otherwise. 

The  jurisdiction,  therefore,  to  which  it  belongs  to 
grant  a  traverse  has,  in  my  judgment,  only  to  ascertain 
whether  the  application  for  it  is  the  act  of  the  free  will 
of  the  person  found  lunatic,  not  whether  the  will  is  that 
of  a  person  of  sound  or  unsound  mind.     There  being 
obviously  many  cases  in  which  it  is  possible  for  a  lunatic 
to  have  and  express  volition  and  state  views  as  clearly  as 
a  sane  m^.i^,  and  where,  in  the  judgment  of  tiiat  jurisdic- 
tion, there  is  a  plain  and  sufficient  expression  of  free  wilU 
the  traverse  cannot,  I  think,  be  refused,  however  clearly, 
however  importantly  beneficial  to  the  alleged  lunatic  it 
may,  in  the  opinion  of  the  judge,  be  that  the  finding  of 
the  jury  should  remain  unquestioned.     It  is  the  right  of 
an  English  person  to  require  that  the  free  use  of  his 
property,  and  personal  freedom,  shall   not  be  taken  from 
him  on  the  ground  of  alleged  lunacy,  without  being  al- 
lowed the  opportunity  of  establishing  his  sanity  or  deny- 
ing his  insanity  before  a  jury  as  a  contesting  party,  not 
merely  as  a  subject  of  inquiry.     Whether  in  the  present 
instance,  there  has  been  such  a  plain  and  sufficient  ex- 
pression of  free  will  as  has  been  mentioned,  (though  I 
consider  it  highly  probable,  I  do  not  know,  and  of  course 
therefore  cannot  join  in  deciding ;  it  having  been  thought 

by 
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T^S.        by  the  Lord  Chancellor,  Lord  Cranworth^  and  myself, 
^^'^'''"^      right,  that  one  alone,  and  that  one  the  Lord  Chancellor, 
Ctriutuw.     should  see  and  converse  with  Mrs.  Cumming. 

The  Lord  Justicb  Lord  Cranworth. 

I  have  only  to  express  my  entire  concurrence  in  the 
judgment  of  the  Lord  Chancellor  and  my  learned 
Brother,  and  to  add  a  few  words  to  what  has  been  said. 

I  think  that,  under  the  statute  of  Edw.   6,  the 
aggrieved  party  by  an  inquest  which  has  found  her  a 
lunatic  has  a  right  to  traverse.     I  think  the  right  is 
expressly  given  to  her  by  the  statute.     Independently 
of  the  authorities,  this  would  have  appeared  to  me  per- 
fectly clear  and  indisputable.     Now,  when  I  say  that 
there  is  a  right  to  traverse,  I  do  not  consider  this  right 
inconsistent  with  the  fact  that  the  ChanceUor  in  some 
degree  exercises  a  discretion.     I  conceive  that  to  be 
merely  a  discretion  to  see  that  the  party  is  herself 
really  applying  for  the  traverse,  because  the  peculiar 
nature  of    the  subject  matter  of  inquiry  makes  any 
analogy  from  ordinary  cases  to  a  great   extent  inap- 
plicable.    If  a  person  sues  out  a  writ  to  recover  land  or 
other  property,  it  is  presumed  that  it  is  his  act ;  bat 
where  there  is  a  prima  facte  reason  for  supposing  him 
incapable  of  having  any  will,  it  is  fit  that  some  pre- 
caution should  be  adopted  for  the  purpose  of  seeing 
that  that  which  is  to  be  done  as  the  exercise  of  his  will 
is  really  so  done.     That  is  ordinarily  done  by  the  Lord 
Chancellor  examining  the  person  himself.     I  do  not, 
however,  mean  to  say  that  there  might  not  be  cases  in 
which,    even   without  a  personal    examination,    some 
inquiry  might  be  taken  and  made  on  the  subject ;  as, 
for  instance,  suppose  a  person  is  in  a  state,  not  of  mental 
but  of  bodily  illness,  that  makes  it  impossible  he  should 
be  seen  by  the  Chancellor. 

I  do 
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I  do  not  say  that  a  case  might  not  occur  in  which  some        1852. 
discretion  might  be  exercised,  but  in  the  general  observa-      ^^"p'"**^ 
tions  which  have  been  made  I  entirely  concur,  and  I  have     Gumming, 
added  these  few  words  lest  it  should  be  supposed  that 
I  entertain  some  doubt  when  really  I  entertain  none. 

Mr.  Bethell  then  asked  that  the  order  should  extend 
to  stay  all  further  proceedings  under  the  Commission. 

The  Lord  Chancellor,  however,  said  that  this  was  a 
matter  not  then  in  question,  and  must  be  the  subject  of 
a  distinct  application. 


The  following  is  the  order  which  was  drawn  up  in  pur- 
suance of  the  foregoing  decision  : — 

**  Whereas  the  above-named  Catherine  Camming  did, 
on  the  28th  day  of  January  last,  prefer  her  petition  in 
the  said  matter,  stating  as  therein  is  stated,  and  pray- 
ing, &c.  Whereupon  aU  parties  concerned  were  ordered 
to  attend  on  the  matter  of  the  said  petition  on  the 
then  next  day  of  petitions,  whereof  notice  was  to  be 
given  forthwith,  and  a  caveat  having  been  entered 
against  any  proceedings  in  this  matter  without  notice  to 
John  Turner^  Solicitor  for  Thomasine  Catherine  Hooper 
and  Catherine  Elizabeth  Ince,  the  children  and  only 
next  of  kin  of  the  said  Catherine  Cumming^  notice  of 
the  said  petition  was  directed  to  be  given  to  the  said 
John  Turner f  and  the  said  petition  having  come  on  to 
be  heard  before  the  Lords  Justices  on  the  11th  day  of 
February  last,  and  having  stood  over  and  having  been 
specially  appointed  for  hearing  before  us,  upon  the  ques- 
tion whether  or  not  the  said  Catherine  Cumming  was 
entitled  as  of  right  to  traverse  the  aforesaid  inquisition, 
and  coming  on  to  be  heard  accordingly  on  Wednesday 
the  17th  day  of  March  mstant,  and  again  on  tliis  day, 

in 
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1852.  in  the  presence  of  Mr.  BethelU  Mr.  Roundell  Palmer ^ 
j""^^^  and  Mr.  Southgate^  of  Counsel  for  the  said  Petitioner, 
CuMMiNQ.  and  of  Mr.  Attorney- General,  Mr.  RoU^  Sir  William 
Page  Wood^  Mr.  Petersdorff,  and  Mr.  Morris^  of 
Counsel  for  Benjamin  Baily  Hooper  and  ThamatUke 
Catherine  his  wife,  and  John  Ince  and  Catherine  Eliza- 
beth his  wife  :  Now,  upon  hearing  the  said  petition  read, 
and  what  was  alleged  by  the  counsel  aforesaid,  and  the 
said  Catherine  Cumming  having,  in  pursuance  of  the 
Lord  Chancellor's  order  in  this  behalf,  personally  at- 
tended him  and  been  examined  by  him  as  to  her  wish  to 
traverse  the  aforesaid  inquisition,  and  having  expressed 
her  wish  so  to  do,  and  it  appeai;^ng  to  him  upon  such 
examination  that  the  said  Catherine  Cumming  was 
mentally  competent  to  form  and  express  such  wish  as 
aforesaid,  we  do  think  fit  to  and  do  hereby  declare  that, 
under  the  circumstances  aforesaid,  the  said  CathertMe 
Cumming  is  entitled  as  of  right  to  traverse  the  afore- 
said inquisition ;  and  we  do  hereby  order  that  die  be 
at  liberty  to  traverse  the  same  accordingly :  And  we  do 
hereby  further  order  that  the  traverse  be  tried  before  a 
jury  of  the  county  of  Middlesex^  of  whom  not  fewer  than 
nine  members  shall  be  selected  from  the  special  jury 
panel,  within  six  calendar  mouths  from  the  date  of  this 
order  and  be  returned  within  one  month  alter  trial  : 
And  we  do  hereby  further  order  that  in  case  any  taxa- 
tion of  costs  in  this  matter  shall  be  hereafter  ordered,  no 
more  than  two  counsel  on  each  side  be  allowed  for  on 
the  hearing  of  this  petition ;  and  that  this  order  be 
without  prejudice  to  the  Lord  Chancellor  directing,  if  he 
shall  think  fit,  the  allowance  on  any  such  taxation  as 
aforesaid,  of  costs  of  any  affidavit  filed  upon  this  peti- 
tion (a) :  And  we  do  hereby  further  order  that  so  much 

of 

(a)  This  direction  as  to  the  short  affidavits  had  been  filed  in 
costs  of  affidavits  was  inserted,  support  of  the  petition,  though 
V  it  appeared  that  one  or  two     not  referred  to  on  the  hearing. 
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of  the  said  petition  as  prays  for  stay  of  proceedings  in        1852. 

this  matter  do  stand  over."  ^^!!7e^ 

Gumming. 

0„  «.»  ^y  »  „„*  ,r  .he  peUU..  .  ..  u.d.p«.d     .^  J^ 
of  came  on  to  be  heard,  together  with  a  petition  of  the    Lords  Jus- 
next  of  kin  (who  were  also  the  co-heiresses  at  law)  of       tices. 
Mvs,Cumming^  praying  the  confirmation  of  a  report  of  the  Court  consi- 

Master,  approving  of  Miss  Louisa  Baker  to  be  the  com-  dered  it  ex- 

pedient  in  the 
mittee  of  the  person,  and  Mr.  James  Sharp  to  be  the  circumstances 

committee  of  the  estate  of  Mrs.  Cumming.     This  peti-  ^^^hecase 

^  ^  that,  pendinfT 

tion  also  prayed  for  taxation  and  payment  out  of  the  a  traverse,  the 
lunatic^s  estate,  of  the  costs  of  the  original  application  for  8on^^"2are^f'' 

a  commission  and  of  the  proceedings  thereon.  the  supposed 

lunatic  should 
«  not  be  dis- 

Mr.  Bethell,  Mr.  R.  Palmer,  and  Mr.  Southgatey  for  turbed,  and 

Mrs.  Gumming.  ^t*'  ?5" 

^  should  con- 
Before  the  passing  of  the  Act  6  Oeo.  4,  c.  53,  the  stay  ^*'*'*?  *®, 

'^         °  *  ''  J  receive  her 

of  proceedings  pending  the  traverse  would  have  been  a  income,  tbe 

matter  of  course.     Now,  the  statute  was  passed  to  supply  *£  l^^iSttees 

a  deficiency  in  the  jurisdiction  of  the  Court,  and  not  for  and  the  exe- 

the  purpose  of  making  it  imperative  upon  the  Court  to  ^^^^  ^^^^ 

proceed  in  every  case  as  if  the  inquisition  was  not  the  ^^^  atayed  on 

,.  I.  1        •«•    1         f -I.        I.   1  that  account, 

subject  of  a  traverse,  and  as  if  the  validity  of  the  com-  but  the  order 

mission  was  free  from  doubt.  ^^\  *^®  *P" 

pomtment 

Every  consideration  for  the  comfort  of  the  alleged  lu-  qualified  by 
natic  in  this  case,  is  opposed  to  any  change  in  her  estab-    ,    introduc 
lishmeut.     The  result  of  appointing  the  committee  who  tions  to  the 
has  been  approved  of,  would  be  to  produce  irritation,  and  ■*^^®  *  ^  • 
by  surrounding  Mrs.  Gumming  with  the  friends  of  those 
who  sued  out  the  commiRsion,  and  excluding  her  from 
the  access  of  those  in  whom  she  places  confidence,  will 
deprive  her  of  the  means  of  fairly  and  properly  con- 
testing the  validity  of  the  proceedings.     It  is  not  pre- 
tended that  the  lady  who  how  resides  with  Mrs.  Cum- 
ming,  is  not  a  fit  person  in  every  respect,  and  it  is  most 

important 


# 


662  CASES  IN  CHANCERY. 

1852.        important  that  there  should  be  no  unnecessary  interfer- 
"^■^p^-^^      ence  with  the  existing  state  of  things.     There  is  nothing 
CuMkiNO.     in  the  nature  of  the  property  to  require  the  immediate 
appointment  of  |k  committee  of  the  estate.     Each  case 
must  in  this  respect  depend  upon  its  own  circumstancesi 
and  the  evidence  here  shows  that,  if  the  proceedings  are 
not  suspended,  there  will  be  danger  of  a  failure  of  jus- 
tice, as  well  as  of  most  injurious  results  to  the  health 
'  and  comfort  of  Mrs.  CummiTig. 

Sir  W.  P.  Wood  and  Mr.  Morris^  for  the  next  of  kin. 

The  lunatic  has  not  been  served  with  the  petition  for 
the  confirmation  of  the  report,  and  she  is  not  entitled  to 
appear  or  to  be  heard  upon  that  petition.  Unless  the  pay- 
ment of  costs  is  directed  as  prayed  by  it,  the  same  diffi« 
culy  would  occur  as  arose  in  He  Loveday  (a)  if  the  tra- 
verse should  be  successful,  and  the  Court  will  be  unable 
to  give  costs,  however  much  it  may  desire  to  do  so  for 
the  sake  of  justice.  With  regard  to  the  grant  of  the 
custody,  we  only  seek  to  place  it  in  safe  hands,  pending 
the  traverse.  The  finding  of  the  jury  has  at  all  events 
reversed  the  situations  of  the  parties  as  regards  the 
burden  of  proof.  As  the  commission  is  at  present  un- 
disturbed, the  fact  of  the  lunacy  must  be  assumed,  and 
all  the  usual  proceedings  must  go  on,  unless  some  good 
cause  is  shown  for  interfering  with  them. 

Mr.  R,  Palmer  replied. 

The  Lord  Justice  Knioht  Bruce. 

We  are  of  opinion  that  the  benefit  of  Mrs.  Gumming 
will  be  best  consulted  by  interfering  not  at  all,  or  as  little 
as  possible,  with  the  system  of  personal  care  of  her  which 
exists  at  present.  But  no  sufficient  reason  has  been 
shown  why  committees  should  not  b^  appointed,  or  why 

the 

(a)  Ante^  p.  275. 
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the  grant  should  not  take  place,  care  being  taken  that        1862. 
the  income  of  the  property  shall  be  received  by  her  as         j^^ 
if  the  grant  were  not  made>  and  that  the  present  sys-     Cummino. 
tern  or  personal  care  shall  not  be  interfered  with  till  fur- 
ther order.    We  think  that  the  petition  should  stand 
over  so  far  as  relates  to  costs. 

The  Lord  Justice  Lord  Cranworth  concurred. 


The  following  were  the  terms  of  the  order : — 

^^  Whereas  the  said  Catherine  Cumming  did,  on  the 
28th  day  of  January  last,  prefer  her  petition,  whereby 
she  prayed,"  &c.  **'  And  whereas  the  said  petition  hav- 
ing come  on  to  be  heard,^^  &c.  *^  And  whereas  Benjamin 
Bailey  Hooper^  and  Thomasine  Catherine  his  wife,  and 
John  Ince^  and  Catherine  Elizabeth  his  wife,  did,  on  the 
4th  day  of  February  last  prefer  their  petition,**  &c., 
**  whereupon  all  parties,'^  &c.  ^'  And  the  said  petition, 
and  so  much  of  the  petition  of  the  said  Catherine  Cum- 
ming as  was  ordered  to  stand  over  as  aforesaid  coming  on 
to  be  heard  before  us  on  this  day,  in  the  presence  of  Sir 
William  Page  Wood  and  Mr.  Morris^  of  Counsel  for  the 
said  Benjamin  Bailey  Hooper  and  Thomasine  Catherine 
his  wife,  and  John  Ince  and  Catherine  Elizabeth  his 
wife,  and  of  Mr.  Bethelly  Mr.  Roundell  Palmer^  and  Mr. 
Southgate^  of  Counsel  for  the  said  Catherine  Cumming^ 
now  upon  hearing  the  said  petitions  and  the  said  report 
read,  and  what  was  alleged  by  the  Counsel  aforesaid,  we 
do  think  fit,  and  hereby  order  that  the  said  report  be  con- 
firmed :  and  we  do  hereby  further  order  that  the  custody 
of  the  person  of  the  said  Catherine  Cumming  be  granted 
to  the  said  Louisa  Baher^  and  the  care  and  management 
of  the  estate  of  the  said  Catherine  Cumming  to  the  said 
James  Sharp  respectively,  for  the  time  to  come  until  fur- 
ther 
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1852.  ther  order,  he,  the  said  James  Sharp,  first  giving  sach 
^""P'^^  security  as  her  Majest/s  Attorney-General^'**  &c,  [Here 
Gumming,  followed  the  usual  directions.]  ^'And  after  the  said 
Masters  or  Master  shall  in  that  case  have  made  their  or 
his  report,  such  further  order  shall  be  made  as  shall  be 
just.  And  we  do  hereby  further  order  that  the  clear 
yearly  income  of  the  estate  of  the  said  Catherine  Cumr 
wing  as  and  when  the  same  shall  be  received  by  the  said 
James  Sharp  as  committee  of  the  estate  be  paid  by  him 
to  the  said  Catherine  Gumming  until  further  order,  and 
that  such  payment  be  allowed  him  on  passing  his 
account  in  this  matter.  And  we  do  think  fit,  and  hereby 
further  order,  that  the  system  of  personal  care  of  the  said 
Catherine  Cumming  established  by  and  now  subBistiog 
under  the  orders  in  this  matter  dated  respectively  the 
20th  day  of  November  \9&\^  and  the  22nd  ^y  of  Decem- 
ber 1851,  be  not  in  any  way  interfered  with  by  the  said 
Louisa  Baher  as  the  committee  of  the  person  or  otiiei^ 
wise,  and  be  continued  until  further  order,  excepting  that 
Sarah  Wonham^  the  nurse  from  Effra  Hall  Asylum,  be 
discharged.  And  we  do  hereby  further  order  that  the 
rest  of  the  matters  prayed  by^hie  said  secondly  mentioned 
petition  do  stand  over.'*'  '^ 
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1852. 


In  the  Matter  of  The  OXFORD  AND  WORCESTER  ^pril  15.  21. 
EXTENSION  AND  CHESTER  JUNCTION 
RAILWAY  WITH  BRANCHES  TO  SHREWS- 
BURY AND  NORTH WICH  COMPANY,  and  of 
The  JOINT  STOCKCOMPANIES  WINDING-UP 
ACTS,  1848  and  1849. 

SHARP  and  JAMES'S  CASE. 

/^N  the  winding  up  of  the  above  Company,  under  an  Before  The 
order  dated  the  4th  May  1849,  the  Master  held  celhr  Lord 
Major  Henry  Jelf  Sharp  and  Mr.  John  James  liable  ^t.  Lbon- 
as  contributories  for  four  hundred  shares,  such  shares  ^  ^  ^i^j  (v 
being  in  addition  to  one  hundred  shares  for  which  D.  were  mem- 
each  of  these  parties  had  executed  the  Company's  managinfc 
J)e0J^  committee  of 

a  provisioD- 
ally  registered 

From  this  decision  Major  Sharp  and  Mr.  James  ob-  pany,  and  as 
tained  permission  to  appeal  directly  to  the  Lord  Chan-  V^^^^^^' 
cellor,  in  consequence  of  the  Vice-Chancellor  Knight  and  accepted 
JBntce  having,  in  the  matter  of  this  Company,  and  in  g^arcsTn  the 
reference  to  the  case  of  Mr.  Peter  Morrison  who  was  in  CJompany :  at 
a  precisely  similar  position  to  that  of  the  present  Ap-  th™mani^nir 

pellants,  committee,  an 
instruction 
was  given  for  the  allotment  of  shares  according  to  a  scheme  by  which  five  hundred 
shares  were  reserved  to  each  member  of  the  managing  committee  :  a  report  was 
made  by  the  secretary  of  the  company  at  a  subsequent  meeting  at  which  A.  B.  and 
C.  D.  were  both  present  that  shares  had  been  allotted  according  to  the  scheme ;  but 
no  further  evidence  appeared  of  allotment  of  shares  to,  or  acceptance  of  shares  by  the 
members  of  the  committee:  A.  B,  and  C.  D.  subsequently  executed  the  parliament- 
ary contract  in  respect  of  one  hundred  shares  only :  Held,  on  the  winding-up  of 
the  Companv,  that  the  liability  of  A.  B.  and  C.  D.  as  contributories  was  limited  to 
the  one  hundred  shares,  and  was  nut  aifected  by  the  proposed  reservation  of  the 
five  hundred  shares. 


Vol.  L  P  P 


D.  M.  G. 
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J  852.        pellants,   made  an  order  to   the  same  effect  as  that 
c^TTT^*^^    now  souirht  to  be  reversed  (a). 

OHARP  AND  O  ^    ^ 

Jambs's 
Case.  The  Company  was  formed  in  the  year  1845 ;  the  pba 

was  subsequently  extended,  and  both  schemes  were  pro- 
visionally registered,  in  pursuance  of  the  Act  7  &  8  Vict 
c.  110.  In  November  1846,  the  undertaking  was  aban- 
doned, and  the  Company  dissolved  by  the  votes  of  the 
shareholders,  in  pursuance  of  the  Act  9  &  10  Vict,  c.  28, 
in  consequence  of  a  sufficient  portion  of  the  capital  not 
have  been  subscribed  for  or  deposited,  or  the  necessary 
sections  and  plans  lodged,  prior  to  the  Session  of  1846, 
in  conformity  with  the  Standing  Orders  of  Parliament. 
The  following  are  the  circumstances  under  which  the 
question  of  the  liability  of  the  Appellants  arose. 

Major  Sharp  and  Mr.  James  were  members  of 
the  Provisional  Committee,  and  of  the  Managing 
Committee :  there  was  also  an  Allotment  Committee, 
apparently  to  superintend  the  allotment  of  shares,  but 
of  this  Committee  they  were  not  members.  At  a 
meeting  of  the  Managing  Committee,  early  in  Sep- 
tember 1845,  at  which  neither  Major  Sharp  nor  Mr. 
James  was  present,  it  was  resolved  that  two  hundred 
and  fifty  shares  should  be  offered  to  each  member  of 
the  Provisional  Committee,  and  that  the  secretary  should 
write  to  each  member,  requesting  him  to  state,  on  or 
before  the  24th  September,  whether  he  would  take 
that  or  any  less  number,  and  that  two  hundred  and  fifty 
shares  in  addition  should  be  offered  to  each  member 
of  the  Managing  Committee.  In  consequence,  as  it 
would  appear,  of  there  being  a  considerable  demand  for 
the  shares  of  the  Company,  a  resolution  was  come  to  at 
a  meeting  of  the  Managing  Committee  on  the  30th  S^ 
tembery  at  which  Mr.  James  was  present,  that  the  secre- 
tary 

(a)  See  15 /«r.  346 
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tary  should  send  letters  of  allotment  to  the  Provisional        1852. 

Committee  of  one  hundred  shares  only  for  the  present,    t,^^"^^"^"^^ 

f  ^  '    Sharp  and 

accompanying  the  letter  with  an  intimation  that  that      James's 
number  was  part  of  the  two  hundred  and  fifty  offered        Case. 
them  by   the  Managing  Committee,   and  that  it  was 
the  intention  of   the   Committee   to   reserve   the  re- 
mainder. 

On  the  7t1i  October  1845,  at  another  meeting  of  the 
Managing  Committee,  Mr.  James  being  present,  the  fol- 
lowing resolution  was  passed  in  reference  to  the  previous 
resolution ; — **  That  the  secretary  do  accompany  the 
letter  of  allotment  with  a  communication  to  the  effect 
that,  if  when  the  Committee  of  Management  shall  have 
finally  completed  their  arrangements,  they  shall  find 
themselves  in  a  position  to  adhere  to  their  original  inten- 
tion of  apportioning  to  each  member  of  the  Provisional 
Committee  two  hundred  and  fifty  shares,  they  wiU  be 
happy  to  make  up  that  number.'* 

On  the  10th  October  1845,  another  meeting  of  the 
Managing  Committee  was  held,  and  at  this  meeting  the 
following  resolution,  to  which  were  affixed  the  initials  of 
Mr.  James  and  two  other  members  of  the  Committee, 
was  passed ; — "  Resolved,  that  the  Committee  of  Allot- 
ment be  requested  to  make  the  allotment  in  accordance 
with  the  accompanying  scheme,  and  that  the  capital  of 
the  Company  be  reduced  to  100,000  shares  in  accordance 
therewith.'^ 

The  following  was  the  scheme  thus  referred  to : — 

Proposed  that  the  number  of  shares  1 12,000 

Be  reduced  .....  12,000 


Leaving  for  capital        ....  100,000 


Of 


PP2 
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1 852.  Of  these  to  be  issued  to 

-^■v^i*^       107  Provisional  Committee  less 

Sharp  and      iq  Managing  Committee 
•Iambs  s       . 

Ca8«.  91  at  100  each  .  .  9,100 

To  the  public      .  .  30,900 

Mr.  Jackson  and  friends       5,000 


£ 


Shares  45,000  at  2l  2s,  94,500 

Deduct  estimated  expenses.  Engineer,  Law,  Clerks,  &c.  10,000 

Balance  of  funds        84,500 

Reserves.  Shares. 
Sixteen  Managing  Committee  at  500      .         8,000 

Provisional  Committee  150  .  13,650 

Promoters  ....         3,000 

24,650 
Above  specified  45,000 
Reserve  30,350 


100,000 


r  Directors  *)  17,650  to  be  paid  for  ^ 

Of  the  above  <  8000  4000  >  previously  to  meet-  >        37,065 

(and  P.  C.  13,650  J  ing  of  Parliament     ) 

121,565 
Which  will  leave  4000) 

for  Directors  and  30,350  [  10,000  at  £3  2s.—  £31,000  31,000 

Reserve.  j  __— 

Capital  for  Parliament  152,565 


On  the  2! at  October ,  at  a  meeting  of  the  Managing, 
Committee,  at  which  Major  Sharp  and  Mr.  James  were 
both  present,  the  minutes  of  the  former  meeting  were 
read  and  confirmed,  and  the  secretary  of  the  Company 
reported  that  the  Allotment  Committee  had  completed 
the  allotment  of  shares,  and  in  doing  so  had  carried  out 
the  views  of  the  Managing  Committee  as  conveyed  to 
them  at  the  last  meeting.  The  shares  allotted  by  the 
Allotment  Committee  were  entered  in  a  book  called  the 
allotment  book  ;  and  in  that  book  the  names  of  Major 
Sharp  and  Mr.  James  appeared  as  allottees  of  one  hun- 
dred shares  each,  and  no  more. 

At 
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At  a  subsequent  meeting  of  the  Managing  Commitr        180-. 
tee,  held  on  the  9th  December  1845,  at  which  Mr.    Sharp  and 
James  was  present,  it  was  resolved  that  the  directors      Jambs's 
should  be  requested  without  delay  to  execute  the  parlia- 
mentary contract  and  subscribers^  agreement  in  respect 
of  the  one  hundred  shares  allotted  to  them;   and  it 
was  also  on  the  same   day  resolved  that,  under  the 
depressed  state  of  the  money-market,  and  the  conse- 
quent defalcation  in  the  payment  of  deposits,  the  further 
prosecution  of  the  Company  should  be  postponed. 

The  deed  was  accordingly  signed  by  Major  Sharp 
and  Mr.  James  for  one  hundred  shares  each,  on  which 
they  paid  respectively  the  requisite  deposits  and  received 
the  usual  scrip  certificates.  There  was  no  evidence  of 
the  allotment  of  any  other  shares  to  the  Managing  Com- 
mittee, than  that  above  stated.  The  Master,  however, 
held  Major  Sharp  and  Mr.  James  to  be  liable  as  con- 
tributories  for  five  hundred  shares  each ;  and  to  be  re- 
lieved to  the  extent  of  four  hundred  shares  was  the 
object  of  the  present  appeal. 

Mr.  Daniel  and  Mr.  Terrell  for  the  Appellants. 

They  submitted  that  the  Company  had  never  gone  so 
far  as  to  create  a  liability  in  any  one,  except  the  parties 
who  actually  executed  the  deed;  that  the  scheme  of  the 
10th  October  1845,  was  inchoate  only,  and  was  not  a  com- 
pleted transaction,  and  that  the  only  measure  of  liability 
was  the  number  of  shares  for  which  the  deed  was  exe- 
cuted. 

Mr.  R.  Palmer  and  Mr.  Cairns^  for  the  OflScial 
Manager. 

They  contended  that  the  position  of  the  Appellants 
was  such  in  regard  to  the  Company,  that  they  must  be 
held  as  having  assented  to  the  scheme  allotting  to  each 

of 
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1852.       of  them,  as  members  of  the  Managing   Committee, 
Q^"T^^«.   five  hundred  shares,  and  that  they  were  bound  by  it 

OBARP  AND 

James's       accordingly. 
Casb. 

Mr.  Dant^Z  replied. 

(The  following  cases  were  cited  and  commented  on  in 
the  course  of  the  argument ;  Hulton  v.  UpfiU  (a),  Ex 
parte  Davis  s  Executors  (b)y  Ex  parte  Barber  (c)^  Ex 
parte  Morrison  (rf))« 

[The  Lord  Cuancfxlor  complained  that  the  manner 
in  which  the  case  was  brought  before  the  Court,  rendered 
it  nearly  impossible  to  ascertain  the  real  facts.  His 
Lordship  observed,  that  it  would  be  very  desirable  and 
prevent  much  embarrassment,  if  in  these  cases  a  state  of 
facts  could  be  agreed  on  and  signed  by  counsel,  as  thai 
on  which  the  decision  of  the  Court  was  to  proceed.] 


April  31.  The  Lord  Chancellor  commenced  his  judgment  by 

again  alluding  to  the  difficulty  he  had  had  in  ascertaining 
the  real  facts  of  the  case,  from  the  manner  in  which  the 
materials  were  brought  before  the  Court.  His  Lord- 
ship next  stated  the  several  facts  in  substance  as  above 
set  out,  and  then  proceeded  to  the  following  effect : — 

As  far  as  relates  to  the  scheme  of  the  10th  October, 
it  is  impossible,  I  think,  to  say  that  there  was  an  absolute 
and  binding  contract  on  the  parties  to  take  the  shares : 
it  was  a  mere  proposal  which  was  not  acted  on.  The 
resolution  is,  that  the  Committee  of  Allotment  be  re- 
quested to  make  the  allotment  in  accordance  with  the 
scheme :  this  was  not  done,  and  I  do  not  find  that  the 
allotment  of  five  hundred  shares  was  ever  actually  made, 

although 

(a)  2  H.  L,  Ca.  674.  {d)  20  Law  J.,  dime.  396; 

(6)  Law  Times,  VoL  15,  p.  541.      15  Jur.  346. 
(c)  20  Law  J.,  Chanc.  146. 
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although  there  is  a  statement  by  the  secretary  that  the        1852. 
Committee  of  Allotment  had  completed  the  allotment,    s^^^p  ^nd 
Then,  as  soon  as  matters  began  to  wear  an  unfavourable      Jamkb's 
aspect,  a  resolution  was  come  to  by  the  Managing  Com- 
mittee, that  the  directors  should  be  requested  to  exe- 
cute the  parliamentary  contract  and  subscribers*  agree- 
ment for  one  hundred  shares  each  ;  and  Major  Sharp 
and  Mr.  James  executed  the  deeds  accordingly,  in  re- 
spect of  the  one  hundred  shares  originally  allotted  to 
them  :  beyond  this  there  is  no  proof  that  any  shares 
were  allotted  to  these  parties  or  accepted  by  them. 

It  IS  now,  however,  contended  that  they  are  liable  for 
the  four  hundred  shares  in  addition ;  and  a  case  which  oc- 
curred in  this  Company,  of  Mr.  Morrison,  a  gentleman 
similarly  circumstanced  with  these  parties,  is  referred  to, 
in  which  the  Vice-Chancellor  Knight  Bruce  held  him 
liable  for  the  whole  number  of  shares  reserved  to  him. 
His  Honor  appears  to  have  proceeded  on  the  authority 
of  Hutton  V.  Upfill  (a);  and  without  saying  what  I  think 
of  that  case,  which  it  is  unnecessary  for  me  to  do  on  the 
present  occasion,  I  may  observe  that  it  was  there  held 
that  there  was  not  only  an  offer  but  also  an  acceptance 
of  shares,  while  here  there  was  no  acceptance :  it  ap- 
pears likewise  by  the  report,  that  there  were  other  cir- 
cumstances, independently  of  his  being  a  committeeman 
and  accepting  shares,  that  rendered  Mr.  Upfill  liable  as 
a  contributory:  the  committee  were  there  authorized 
to  carry  on  the  concern  and  to  incur  expense  before  the 
Act  of  Parliament  was  obtained ;  and  a  man  making 
himself  a  party  to  such  a  course  of  dealing  as  that, 
could  not  be  heard  to  say  that  he  was  not  bound  to  con- 
tribute to  liabilities  so  incurred. 

In  the  present  case,  however,  I  am  of  opinion  as  to 

each 
(a)  2  H.  L.  Ca.  674. 
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1852. 

Sharp  and 

James's 

Case. 


each  of  the  two  gentlemen,  that  having  had  offered  to 
him  and  having  accepted  only  one  hundred  shares  oat  of 
the  five  hundred  which  were  within  the  scope  of  the 
scheme,  and  having  executed  the  subscription  deed  and 
parliamentary  contract  in  respect  of  one  hundred  shares 
only,  his  liability  must  be  limited  accordingly.  I  shall 
therefore  order  their  names  to  be  struck  off  the  list  as 
to  all  the  shares,  except  the  one  hundred ;  and  I  shall 
make  no  order  as  to  the  costs  of  this  appeal. 


April  16« 

Before  The 
Lord  Chan- 
cellor Lord 
St.  Leon- 
ards. 

A  document 
containinff  all 
the  requisites 
to  make  it  a 
valid  con- 
tract, and 
purporting  to 
be  a  receipt, 
though  by 
reason  of  its 
being  insuffi- 
ciently stamp- 
ed inadmi8<» 
sible  as  such, 
may  be  re- 
ceived as 
evidence  of 
the  contract. 


EVANS  V.  PROTHERO. 

rpHIS  was  an  appeal  motion  on  the  part  of  the  De 
fendants,  Henry  Prothero  and  Thomas  Michardi, 
from  an  order  of  the  V ice-Chancellor  Knight  Srucfj 
dated  the  11th  January  1851,  refusing  a  fourth  new 
trial  of  certain  issues  directed  by^  the  Vice-Chancellor 
fVigram  on  the  9  th  April  1848 :  the  issues  were, 
first,  Whether  an  agreement  had  been  entered  into  by 
and  between  one  Evan  RichardSy  and  his  brother 
Jenhin  Richards^  for  the  purchase  of  premises  situate  in 
the  parish  of  Merthyr  Tydvil^  in  the  county  of  Olamar- 
gan ;  and,  secondly.  Whether  the  purchase-money  was 
paid  in  pursuance  of  this  agreement. 

At  the  trial  of  the  issues  at  Cardiff^  on  the  15th  Jtdy 
1 848,  the  Plaintiff  produced  the  following  document  pur- 
porting to  be  a  receipt  for  the  consideration  money  for 
the  premises  in  question : — 


"  Reed,  this  25th  August  1827  of  Mr.  Jenhin  Rich 
ards  now  and  before  the  sum  of  twenty-one  pounds 
being  the  amount  of  the  purchase  of  3  tenements  sold 

by 
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by  me  adjoining  the  river  Taaffe:  Received  the  con-        1852. 
tents.     Witness,  John  Swaine — Evan  Richards  +/' 


This  document  was  originally  impressed  with  a  six- 
penny stamp ;  but  when  produced  before  the  jury,  it 
had  an  additional  stamp  of  one  pound.  The  judge  refused 
to  receive  it  in  evidence  :  the  jury  nevertheless  found  in 
favour  of  the  Plaintiff  on  both  issues.  The  Vice-Chan- 
cellor  Wlgram  having  refused  a  new  trial  of  the  issues, 
the  same  was  granted  by  Lord  CoUenhamy  on  the  16th 
March  1849,  who^held  that  no  evidence  of  the  agree- 
ment and  purchase  had  been  produced. 

On  occasion  of  the  second  trial,  which  took  place 
at  Cardiff  on  the  16th  and  17th  August  1849,  the 
document  was  again  tendered  as  evidence,  and,  though 
its  reception  was  objected  to  by  the  Defendants,  was 
admitted  by  Mr.  Baron  Pkttt ;  and  the  jury  gave  a  ver- 
dict in  favour  of  the  Plaintiff  on  both  issues.  The  De- 
fendants then'  applied,  for  the  second  time,  to  the  Vice- 
Chancellor  Wigram  for  a  new  trial,  which  was  refused 
by  his  Honor  as  to  the  first  issue,  but  granted  as  to  the 
second.  The  Defendants  then  appealed  to  the  Lord 
Chancellor,  Lord  Cottenham^  who,  after  taking  time  to 
consider,  held  that  the  document  ought  not  to  have  been 
received,  inasmuch  as  the  jury  must  have  been  influenced 
by  the  reception  of  that  document,  and  therefore  felt 
himself  compelled  to  send  the  issues  to  another  trial  (a). 

The  issues  were  accordingly  sent  down  for  a  third 
trial ;  and  on  the  occasion  of  that  third  trial  in  July 
1850,  the  Plaintiff's  counsel  having  tendered  and  read 
the  document  to  the  jury,  an  objection  to  its  reception 
as  evidence  was  allowed  by  Mr.  Baron  Parke^  but  the 

jury 

(a)  2  Mac.  ^  G,  319. 


fiVAN8 

Prothbro. 


67*  CASES   IN   CHANCERY. 

janr  again  returned  a  verdict  in  favour  of  the  Plaintiff 
on  both  issues.  The  Defendants  then  made  the  appli- 
cation to  the  V ice-Chancellor  Knight  Bruce  for  a  fourth 
new  trial,  and,  in  consequence  of  his  Honor  refusing 
that  motion,  now  appealed  to  the  Lord  Chancellor. 

Mr.  Walker  and  Mr.  Pulling  for  the  Defendants, 
in  support  of  the  appeal  motion. 

The  document,  being  inadmissible  as  a  receipt,  was  in- 
admissible for  any  other  purpose.  The  fact  that  it  was 
read  before  the  jury,  though  the  objection  to  its  recep- 
tion was  sustained,  nevertheless  prejudiced  their  minds 
and  induced  them  to  return  a  perverse  verdict,  directly 
opposed  to  the  summing  up  of  the  presiding  judge.  The 
case  of  Matheson  v.  Ross  (a),  on  which  the  Plaintiff  relied 
against  a  new  trial  of  these  issues,  was  on  the  former 
motion  in  this  suit  explained  by  Lord  Cottenham  to  be 
clearly  distinguishable  from  the  present,  inasmuch  as  in 
that  case  the  document  purported  to  be  a  statement  and 
settlement  of  accounts,  and  was  quite  unconnected  with 
the  fact  whether  the  balance  had  been  paid  or  not, 
which  was  not  in  question  in  the  case.  The  opinions 
of  Mr.  Justice  Wighimany  Sir  J.  Wigram^  Baron  Parke^ 
and  Lord  Cottenham^  are  unanimous  against  the  admis- 
sibility of  the  document ;  and  we  contend,  that  to  have 
been  admissible  at  all,  it  ought  to  have  been  stamped 
according  to  its  legal  character;  Beeching  v.  West- 
brook  (6),  Hawkins  v.  Warre  (c),  Jones  v.  Ryder  (rf), 
Doe  V.  Stagg  (0>  Corder  v.  Drakeford(f). 

Mr.  W,  M.  Jamesy  for  the  Plaintiff,  was  not  called 
upon. 

The 

(a)  2  n.  L.  Ca.  286.  (*  4  M.  ^  W.  32. 

Kb)  8  Af.  4-  fT.  41 1.  (e)  7  Seott,  690. 

(c)  3  B.  4-  C.  690.  (/)  3  TutuU.  382. 
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The  Lord  Chancellor,  after  stating  the  facts  of  the        1852. 
case,  and  reading  the  document  purporting  to  be  the  re-       evans 

ceipt,  proceeded  to  the  following  effect : —  ». 

Prothbro. 

It  appears  to  me  to  possess  all  the  requisites  to  con- 
stitute it  valid  evidence  of  an  agreement ;  for  it  con- 
tains the  names  of  the  parties  who  are  the  buyer  and 
the  seller,  and  it  distinctly  specifies  both  the  property 
and  the  consideration  money  for  that  property.  The 
whole  of  this  litigation  turns  on  the  fact  of  the  document 
having  originally  been  impressed  only  with  a  sixpenny 
stamp ;  and  it  was  contended  before  me  that  the  docu- 
ment had  been  virtually  admitted,  and  that  the  minds 
of  the  jury  had  been  warped.  There  is,  however,  no 
ground  for  such  an  assertion  ;  because,  while  there  was 
no  obligation  on  the  part  of  the  Plaintiff  not  to  tender 
the  document,  the  learned  judge  who  tried  the  issues  on 
the  last  occasion  in  fact  rejected  it. 

Now  the  questions  being,  first,  whether  there  was  any 
binding  contract  at  all  between  the  parties,  and,  secondly, 
whether  there  was  any  money  paid,  and  the  object  of  the 
investigation  being  simply  to  elicit  truth,  I  confess  I 
entertain  no  doubt,  with  all  deference  to  the  opinions 
which  have  been  attributed  to  the  learned  judges  before 
whom  the  case  has  already  come,  that  the  document  in 
question  was  receivable  as  evidence  of  an  agreement, 
though  by  reason  of  the  fiscal  regulations  of  the  country, 
not  as  evidence  of  a  receipt.  Under  these  circum- 
stances I  think  the  jury  arrived  at  the  conclusion  which 
I  believe  to  be  in  accordance  with  the  merits  and  justice 
of  the  case ;  and  I  am  satisfied  that  I  am  exercising  a 
sound  discretion  in  refusing  this  motion  with  costs. 
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J  852. 


March  3i.     In    the   Matter  of    The    NORTH   OF  ENGLAND 
ApHli5,2i.       JOINT  STOCK  BANKING  COMPANY,  and  of 

The  JOINT  STOCK  COMPANIES  WINDING- 
UP  ACTS,  1848  and  1849. 

STRAFFON'S  EXECUTORS'  CASE. 


Before  The 

Lord  Chan* 

cellor  Lord 

St.  Lbon- 

ARD8. 

In  deciding 
whether  a 
party  is  or  is 
not  a  con- 
tributory 
within  tne 
meanini^  of 
the  Joint 
Stock  Com- 
panies 
Winding- 
up  Acts,  the 
point  to  be 


npHIS  was  an  appeal  by  Henry  Nelson  and  Jonathan 
Reaveley^  the  executors  of  the  will  of  John  Siraffon 
deceased,  from  an  order  of  the  Vice-Chancellor  Knight 
Bruccy  placing  their  names  on  the  list  of  contributories 
of  the  above  Company  for  one  hundred  and  twenty 
shares,  and  directing  a  reference  to  the  Master  as  to  the 
terms  and  nature  of  the  contract  under  which  five  hun- 
dred and  eighty  additional  shares  had  been  taken  by  the 
testator. 


The  business  of  the  Company,  which  was  formed  in 
1 832,  was  professedly  carried  on  upon  the  terms  and  con- 
ascertained  is,   ditions  and  subject  to  the  rules  and  regulations  contained 
whether  he  is 

liable  in  any  ^^ 

manner  whatsoever  to  contribute  to  the  debts  liabilities  and  losses  of  the  Com- 
pany, and  it  is  not  necessary  that  he  should  be  a  member  of  the  Company  according 
to  the  strict  provisions  of  the  deed  of  settlement. 

If  directors,  not  following  the  formalities  prescribed  by  the  Deed  of  Settlement, 
adopt  in  respect  of  a  particular  transaction  and  for  the  purpose  of  constituting 
shareholders  a  new  rule  of  proceeding,  and  a  party  treats  himself  and  is  treated 
by  the  directors  as  a  shareholder  by  virtue  of  such  a  transaction,  it  is  not  com- 
petent either  to  the  party  or  the  directors  subsequently  to  repudiate  the  transaction 
on  the  ground  of  noncompliance  with  the  formalities  required  by  the  deed  of  set- 
tlement. 

A.  B,  became  the  owner  of  shares  in  a  joint-stock  Company  by  transfer  from 
former  holders,  and  treated  himself  and  was  treated  by  the  directors  as  a  share- 
holder :  all  the  formalities  of  the  deed  of  settlement  were  not  however  observed 
in  the  transaction :  Held,  nevertheless,  that  every  matter  of  substance  having  been 
complied  with,  the  executors  of  A.  B  were  properly  placed  on  the  list  of  contribu- 
tories in  respect  of  the  shares,  on  the  winding  up  of  the  Company. 

If  a  man  is  bound  to  execute  a  deed  containing  particular  covenants,  and  by  the 
desire  of  those  who  have  a  right  to  call  on  him  to  execute  that  deed  he  executes 
another  deed  containing  a  covenant  that  he  will  obey  observe  and  perform  all  the 
covenants  in  the  principal  deed,  he  becomes  bound  by  the  principal  deed. 
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in  a  printed  Deed  of  Settlement,  dated  the  14th  Novem-        1852. 
ber  1832,  of  which  the  following  were  the  articles  having    Sxrapfgn's 
especial  reference  to  the  matter  of  the  present  appeal : —   Executors' 

CA8B. 

No.  22.  ^^  The  Directors  shall  once  in  every  half-year 
set  a  value  upon  the  shares,  and  such  value  shall,  for 
the  purposes  of  these  presents,  be  deemed  the  true  and 
actual  value  thereof  for  the  time  being ;  and  no  shares 
shall  be  sold  or  transferred  until  after  the  first  half- 
yearly  meeting  in  the  year  1833,  but  after  that  period 
it  cdiall  be  lawful  for  the  shareholders,  or  their  respective 
executors  administrators  or  assigns,  with  the  consent 
of  the  Directors,  to  sell  or  transfer  their  respective 
shares,  such  consent  to  be  testified  by  the  managing 
Directors  signing  their  names  in  the  margin  of  the  instru- 
ment of  transfer ;  and  for  the  purpose  of  obtaining  such 
consent,  the  holder  of  the  shares  proposed  to  be  trans- 
ferred shall  give  notice  in  writing  to  the  Directors,  to  be 
left  with  the  Manager  at  the  Banking  House  in  New- 
castk-upon-  Ti/ne,  of  the  proposed  transfer,  and  which 
notice  shall  contain  the  respective  names  and  address  of 
such  holder  and  the  proposed  transferee:  Provided 
always,  that  before  any  shares  shall  be  sold,  the  same 
shall  be  first  offered  to  the  Directors  on  behalf  of  the 
Company  at  the  lowest  price  the  holder  thereof  shall 
agree  to  take  for  the  same :  Provided  also,  in  case  the 
Directors  shall  refuse  their  consent  to  any  transfer  of 
shares,  they  shall,  on  the  request  of  the  holder  thereof, 
be  obliged  to  purchase  the  same  out  of  the  funds  and  on 
behalf  of  the  Company  at  the  value  thereof  for  the  time 
being  set  upon  them  as  aforesaid.^ 

No.  24.  ^*  The  Directors  shall  have  power,  from  time 
to  time,  to  make  such  regulations  respecting  the  form 
preparation  custody  and  registration  of  the  instrument 
of  transfer  of  shares  as  shall  appear  to  them  expedient, 

and 
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>:i..  and  mil  sales  and  transfers  of  any  shares  not  made  cod- 
rnM*k  fonnably  to  the  provisions  of  the  Deed  of  Settlement, 
Sx«ccn>a»*  imd  according  to  the  regulations  of  the  Directors,  shall 
be  invalid  at  law  and  in  equity,  and  every  purchaser  or 
transferee  of  shares  shall  in  respect  thereof,  if  required 
by  the  Directors  either  expressly  or  by  a  general  re- 
gulation in  that  behalf,  execute  a  deed,  to  be  prepared 
for  the  purpose  by  the  Directors,  whereby  he  may  enter 
into  covenants  with  the  trustees  or  the  public  officers 
of  the  Company,  duly  to  observe  and  abide  by  all  the 
stipulations  provisions  and  regulations  for  the  time 
being  affecting  or  intended  to  afiect  holders  of  shares  in 
this  Company,  provided  that  the  fees  paid  to  the  officers 
of  the  Company  for  preparing  registering  and  perfect- 
ing ever}'  such  transfer  shall  not  exceed  Is.  per  share  on 
the  shares  transferred,  exclusive  of  stamp  duties.^ 

No.  25.  "  The  Directors  are  hereby  authorized  to  pur- 
chase any  shares  for  the  benefit  of  the  Company,  and 
\vhcncver,  by  means  of  any  purchase  made  or  forfeiture 
accrued  pursuant  to  the  provisions  of  the  Deed  of  Set- 
tlement, any  shares  shall  have  become  vested  in  the 
Directors  on  behalf  of  the  Company,  they,  the  Directors, 
may  either  retain  such  shares  on  behalf  of  the  Company, 
or,  at  their  discretion,  and  at  any  time  or  times,  and 
either  by  public  auction  or  private  contract,  or  other- 
wise, as  to  the  Directors  shall  seem  most  expedient,  and 
without  the  concurrence  of  the  former  owner  or  holder 
thereof  or  his  representatives,  sell  and  dispose  of  the 
same  shares  for  the  best  price  in  money  that  can  be 
obtained  for  the  same,  or  otherwise  deal  therewith  as 
to  them  shall  seem  most  expedient  and  for  the  benefit 
of  the  Company,  and  the  proceeds  arising  from  any 
such  sale  or  disposition  shall  be  added  to  the  capital  of 
the  Company.  Every  purchaser  of  such  shares  shall 
when  and  so  soon  as  he  shall  have  paid  his  purchase- 
money 
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money  to  the  Directors,  and  otherwise  have  complied        1852. 
with  the  provisions  of  the  Deed  of  Settlement  respecting   stbafpon'* 
purchasers  of  shares,  or  such  of  them  as  may  be  appli*   Bxbcutors' 
cable  to  the  case  now  in  contemplation,  receive  from 
the  Directors  a  certificate  or  transfer  of  the  same  shares 
under  the  hands  of  two  of  their  body,  and  be  thereupon 
recognised  as  a  shareholder  in  respect  of  the  same  shares, 
and  invested  with  all  the  rights  privileges  and  qualifica- 
tions incident  to  the  complete  ownership  of  such  shares.^ 

No.  32.  *'  Every  person  to  whom  shares  shall  be 
transferred  and  who  shall  not  then  be  a  member  of  the 
Company  and  subject  to  the  provisions  of  the  Deed  of 
Settlement  in  respect  of  any  other  shares,  and  every 
person  who,  being  the  husband  of  any  female  share- 
holder or  the  executor  administrator  or  legatee  of  any 
deceased  shareholder  as  aforesaid,  shall  by  notice  in 
writing  as  aforesaid  signify  to  the  Directors  his  desire 
to  become  a  member  of  the  Company  in  respect  of  the 
shares  vested  in  him  in  such  capacity  and  shall  not  at 
the  time  of  the  said  shares  becoming  vested  in  him  by 
the  means  aforesaid  be  a  member  of  the  Company  and 
subject  as  last  aforesaid  in  respect  of  any  other  shares, 
shall,  as  to  all  duties  obligations  claims  and  demands 
upon  or  against  him  in  respect  of  such  sliares,  be  consi- 
dered a  member  of  the  Company  from  the  time  of  the 
same  shares  being  so  transferred  to  or  so  becoming 
vested  in  him  as  aforesaid  ;  but  as  to  all  profits  rights 
privileges  benefits  and  advantages  to  arise  from  the  same 
shares,  no  such  persou  shall  be  considered  as  a  member 
in  respect  of  the  same  until  he  shall  have  executed  the 
Deed  of  Settlement."*' 

No.  33.     ^^  Every  person  in  whom  any  shares  shall 
vest  by   transfer  or  otherwise,  and  who  previously  to 
such  vesting  shall  have  executed  the  Deed  of  Settle- 
ment 
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1 852.       ment  and  who  shall  be  a  member  of  the  Company  to  all 

w-v^^^     purposes  in  respect  of  any  other  shares,  shall,  as  to  aU 

ExBcuTORs'  the  shares  so  vesting  in  him  as  aforesaid,  be  considered  as 

Cabs 

a  member  from  the  date  of  the  transfer  to  him,  or  fnm 
the  time  of  leaving  his  title  to  such  shares  in  the  Bank- 
ing-House  of  the  Company,  or  proving  it  as  aforesaid, 
and  shall  not  be  required,  nor  shall  it  be  necessaiyfor 
him  again  to  execute  the  Deed  of  Settlement."^ 

The  following  statement  will  show  the  manner  in  which 
the  testator  became  possessed  of  the  whole  seven  hundred 
shares  in  reference  to  which  the  present  question  arose. 

On  the  9th  October  1844  Mary  Unthank,  Caleb  Rick- 
ardsoHy  and  William  Richardson^  the  executors  of  George 
Unthank^  gave  notice  to  the  directors  that  they  had 
agreed  to  sell  and  proposed  to  transfer  to  John  Siraffony 
a  parcel  of  forty  shares  at  the  price  of  4/.  per  share ; 
and  on  the  same  day,  and  in  pursuance  of  the  twenty- 
second  article  of  the  Company^s  Deed,  they  offered  these 
shares  to  the  directors  at  that  price :  on  the  same  day 
they  pursued  a  similar  course  in  reference  to  another 
parcel  of  eighty  shares.  The  offers  as  to  both  parcels 
were  declined,  and  the  proposed  transfers  thus  extending 
to  one  hundred  and  twenty  shares  were  formally  allowed 
by  the  directors  at  a  meeting  on  the  18th  October  1844. 
The  shares  were  thereupon  sold,  through  a  broker,  to 
/.  Straffon  ;  and  on  the  25th  October  1844,  the  follow- 
ing deed  was  executed  in  reference  to  ten  of  these 
shares,  such  being  apparently  the  method  in  which  it  was 
the  practice  of  the  directors  to  carry  out  the  provisions 
of  the  thirty-second  and  thirty-third  articles  of  the  Deed 
of  Settlement. 

*<This  Indenture  of  three  parts,  made  the  26th 
day  of  October^  in  the  year  of  our  Lord  1844,  be- 
tween Mary  Unthanh,  of  North  Shields^  in  the  county 

of 
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ot  Northumberland^  and  Caleb  Richardson  and  William        1852. 
Richardson  of  Bishop  Wearmouth   in  the   county  of   o^"*^^*"^^* 
Durham^  executrix  and  executors  of  the  late  George   £xbcutor8' 
UntJianh  of  North  Shields  in  the  county  of  Northum-  * 

herland  of  the  first  part,  John  Straffon  of  South  Shields 
in   the  county  of  Durham   shipowner  of    the  second 
part,  and   George  Burdis  and  David  Flintoff  of  the 
town  and  county  of  Newcastle-upon-Tgne  public  officers 
of  the  company  or  partnership  called  the  North  of  JS/ig- 
land  Joint  Stock  Banking  Company  of  the  third  part ; 
Witnesseth  that  the  said  M.   Unthanh,   C.  Richard- 
son^  and  fF.  Richardson^  in  consideration  of  the  sum  of 
40Z.  to  them  paid  by  the  said  J.  Straffon  upon  or  before 
the  sealing  and  delivery  of  these  presents  the  receipt 
whereof  is  hereby  acknowledged,  have  granted  sold  as- 
signed and  transferred,  and  by  these  presents  do  grant 
sell  assign  and   transfer,  unto   the   said  J.   Straffon 
his  executors  administrators  and  assigns,  all  those  ten 
shares  of  them  the  said  M.  Unthank^   C.  Ricfiardson 
and  W.  Richardson  of  and  in  the  capital  stock  of  the 
said  Company  now  standing  in  their  names  in  the  books 
thereof,   with  all   dividends   interest    profits    proceeds 
benefits  and  advantages  incident  to   or  arising  from 
the  said  shares  hereby  assigned,  To  hold  unto  the  said 
J,  Straffon  his  executors  administrators  and  assigns 
from  henceforth  for  ever,  subject  to  the  covenants  pro- 
visions declarations  articles  stipulations  regulations  and 
agreements  contained  and  to  be  contained  in  the  pre- 
sent or  any  future  or  supplemental  subsisting  deed  of 
settlement  of  the  said  Company :    And  the  said  John 
Straffon^  for  himself  his  heirs  executors  and  adminis- 
trators, doth  covenant  promise  and   agree  to  and  with 
the  said   M.  Unthank^    C.  Richardsony   and  TF.  Rich- 
ardson^  their  executors    and  administrators,  and  with 
the    said    G.   Burdis  and  D.   Flintoff  their  succes- 
sors executors  administrators  and  assigns,  that  he,  the 
Vol.  I.  Q  Q  d.  m.  a.     said 


Ca8I. 
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1852.        said   J,    Straffon  shall   and   will^  from   time  to    time 
«_  ,     and  at  all  times  hereafter,  in  respect  of  the  said  shares 

I^TRAPPON  8  ^  . 

ExRcuTGRs'  hereby  assigned,  well  and  truly  pay  all  instalments  and 
sums  of  money  now  due  or  hereafter  to  become  due 
thereon,  and  also  perform  fulfil  and  keep  all  and  every 
the  covenants  stipulations  provisions  and  regulations  con- 
tained in  the  Deed  of  Settlement  of  the  said  Company 
bearing  date  the  14th  day  of  November  1832,  and  also 
all  other  stipulations  provisions  and  regulations  for  the 
time  being  affecting  or  intended  to  affect  holders  of 
shares  in  the  said  Company,  and  shall  and  will,  if  thereto 
required  by  the  directors  either  expressly  or  by  a  gene- 
ral regulation  in  that  behalf,  execute  a  deed  of  covenant 
(to  be  prepared  by  the  directors  for  that  purpose)  to  and 
with  the  trustees  or  public  officers  of  the  Company,  on 
the  part  of  him  the  said  J.  Straffon  his  executors  ad- 
ministrators and  assigns,  duly  to  observe  and  abide  by 
all  the  stipulations  provisions  and  regulations  for  the 
time  being  affecting  or  intended  to  affect  holders  of 
shares  in  the  said  Company :  In  witness  whereof  the 
said  parties  to  these  presents  have  hereunto  set  their 
hands  and  seals,  the  day  and  year  first  above  written.^ 

The  names  of  all  the  parties  to  this  Deed  appeared  as 
signing  the  same,  and  the  signatures  were  duly  attested : 
it  appeared,  however,  by  the  evidence  of  •T'.  M.  Stranghan^ 
the  grandson  of «/.  Straffon,  wiio  was  called  as  a  witness 
before  the  Master,  that  the  signature  of  J,  Straffon 
was  the  handwriting  of  the  grandson,  and  not  that  of  J, 
Straffon ;  but  it  was  also  proved  that «/.  M.  Stranghan 
acted  as  the  agent  of «/.  Straffon^  and  had  his  verbal 
authority  to  sign  documents  generally  for  him.  There 
was  also  evidence  of  the  payment  of  the  purchase-money 
for  the  whole  one  hundred  and  twenty  shares ;  and  it  ap- 
peared that  the  certificates  of  the  shares  in  the  posses- 
sion of  the  vendors  were  delivered  up  to  the  Bank,  and 

new 
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new  certificates,  signed  by   G.  Burdis  the  Managing        1852. 

Director,  delivered  to  J.  StraJFon.     It  was  to  this  parcel    c  ^'^^"'''^^ 

•*'  *^  Straffon  8 

of  shares  that  the  first  part  of  the  order  appealed  from,    Exbcutori' 
related.  ^^"- 

A  further  purchase  of  one  hundred  shares  was  subse- 
quently made  by  J.  Straffon  from  the  directors  of  the 
Company:  it  was  proved  by  the  usual  broker's  note 
dated  the  16th  November  1844;  and  the  notice  of  the 
proposed  transfer  was  signed  by  the  Managing  Director, 
and  appeared  marked  with  the  words,  ''  Transferred,  4th 
Deer  1844.''  J.  Straffon  then  purchased  fifty  shares 
from  /.  TF.  White^  in  reference  to  which  transaction 
there  was  in  evidence  the  broker^s  note,  the  offer  to  and 
refusal  of  purchase  by  the  directors,  and  the  notice  of 
and  allowance  of  transfer  by  them :  on  the  offer  there 
was  written  the  words,  "  Transferred,  3rd  March  1845,'' 
followed  by  the  signature  of  a  director.  Upon  these 
shares,  amounting  to  two  hundred  and  seventy,  a  dividend 
was  received  by  Mr.  Stranghan  on  the  10th  March  1845, 
and  carried  to  J.  Straffon's  account.  J.  Straffon  then 
made  two  purchases  of  fifty  shares  and  thirty  shares,  thus 
making  a  total  of  three  hundred  and  fifty  shares.  On 
these  a  dividend  was  received  on  the  9th  September  1845 
by  «/.  Straffon^  and  he  signed  the  dividend  warrant  him- 
self. He  then  purchased  other  shares,  to  the  number 
of  three  hundred  and  fifty;  and  on  the  10th  March  1846| 
and  26th  September  1846,  dividends  were  paid  on  the 
whole  seven  hundred  shares.  The  dividend  warrants  on 
these  two  last  occasions  were  signed  in  J.  Straffon  s 
name,  by  Alexander  Stranghan.  The  evidence  in  refer- 
ence to  the  several  purchases  of  shares  subsequent  to 
the  fifty  shares  bought  of  J.  W.  White  was  similar  to  the 
evidence  relating  to  that  transaction.  There  were  also 
certificates  for  the  whole  of  the  seven  hundred  shares 
(eleven  in  number)  in  the  following  form  : — **  The  North 

QQ2  of 
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1852.        of  England  Joint  Stoek  Banking  Company.      Fortj 

c' — ' — \     Shares,  No.  3771  to  3800  :    10,226  to  10,235.     New- 
Strapfon'b  .     . 

Executors'  castle-upon-Tyne. — This  is  to  certify  that  John  Strafe 
^'**  fon  of  South  Shields  in  the  county  of  Durham^  is  a  pro- 
prietor of  forty  shares  in  the  capital  stock  of  the  North  of 
England  Joint  Stock  Banking  Company,  and  that,  as  the 
proprietor  of  the  said  shares,  he  hath  become  entitled  to 
all  the  benefits  and  emoluments  thereof,  upon  the  terms 
and  stipulations  contained  in  the  Deed  of  Settlement  of 
the  Company  bearing  date  the  14th  day  of  iVooem&er 
1832,  with  power  to  transfer  the  same  shares,  subject  to 
the  restriction  contained  in  the  said  Deed  regulating  the 
transfer  of  shares.  As  witness  my  hand  the  4th  day  of 
November  1844.  George  Burdis^  Managing  Director. 
Registered,  W.  H.  Rohinson!^ 

J.  Straffon  died  in  September  1846 ;  and  the  Com- 
pany stopped  payment  in  March  1847.  It  did  not 
appear  that  the  executors  gave  any  notice  to  the  Com- 
pany of  the  probate  of  the  will,  or  that  they  received  divi- 
dends or  took  any  steps  in  reference  to  the  shares.  In 
the  list  of  shareholders  returned  to  the  Stamp  Office 
before  the  stoppage  of  the  Bank,  and  after  the  death  of 
J,  Straffon^  the  entry  was  "  Straffon^  John,  Reprive, 
South  Shields,  late  Shipowner ;"  and  in  the  returns  sub- 
sequent to  the  stoppage  the  names  of  the  executors 
were  inserted  as  executors. 

Under  these  circumstances  the  Master  settled  the  list 
of  contributories  as  to  the  executors,  by  including  their 
names  in  the  list  for  seven  hundred  shares  in  the  cha- 
racter of  executors.  From  this  decision  they  appealed  to 
the  Vice-Chancellor  Knight  Bruce,  who,  by  an  order 
made  on  the  10th  March  1851,  confirmed  the  decision 
of  the  Master  as  to  the  one  hundred  and  twenty  shares 
bought  from  the  executors  of  G,  Unthank^  and  referred 

it 
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it  back  as  to  the  remaining  five  hundred  and  eighty        1852. 
shares  to  inquire  what  were  the  terms  and  nature  of  the    «       -poN'g 
contract  as  to  those  shares,  with  liberty  to  state  special    Exbcutors' 
circumstances.     From   this  order  the  executors  of  J. 
Straffon  now  appealed  to  the  Lord  Chancellor. 

Mr.  W.  D,  Lewisy  with  whom  was  Mr.  Bethell  who 
was  absent,  for  the  appeal. 

He  referred  to  the  several  articles  of  the  Deed  of 
Settlement  above  set  out,  and  contended  that  the  re- 
gulations therein  specified  in  reference  to  the  transfer 
of  shares  had  not  been  complied  with  in  the  case  of  the 
purchases  by  J.  Straffon  ;  in  particular  that  J.  Straffon 
had  never  signed  the  Deed  of  Settlement,  that  no  regular 
transfer  of  shares  had  been  executed  except  as  to  ten 
of  the  shares,  and  that  the  consent  of  the  directors  to  the 
transfers  had  not  been  signified  in  the  form  required 
by  the  Deed  of  Settlement ;  that  under  these  circum- 
stances J,  Straffon  never  became  a  member  of  the  Com- 
pany. He  also  contended  that  the  directors  had  no 
power  to  waive  the  observance  of  the  regulations  con- 
tained in  the  Deed  of  Settlement,  and  that,  therefore, 
they  had  no  right  to  issue  the  certificate  above  men- 
tioned. He  submitted  that  the  circumstance  of  J, 
Straffon  receiving  the  dividends,  made  no  difference, 
there  being  no  such  thing  known  as  a  partnership  in 
equity  in  distinction  from  a  partnership  at  law ;  and 
that  thus  the  case  resolved  itself  into  the  question  whe- 
ther there  had  been  a  binding  agreement  by  the  Com- 
pany to  admit  J.  Straffon  as  a  partner,  which  under  the 
circumstances  must  be  answered  in  the  negative.  He 
referred  to  Ex  parte  Morgan  (a),  Ex  parte  Hall{b)^ 
Bosanquet    v.     Shortridge  (c),    Sandersons    Case  (</),  ' 

Dodgson^s  Case  («). 

Mr. 
(a)  1  Mac.  4*  G.  225.  (rf)  3  Oe  O.  Sf  S.  66. 

(i)  I  Mae  4-  G.  307.  (e)  3DeG.Sf  S.  85. 

(r)  4  Exch,  Rep.  699. 
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1852.  Mr.  Bacon  and   Mr.  J.   V.  Prior ^  contra^   and   in 

v^    >r^^^     support  of  the  decision  of  the  Vice- Chancellor. 

EXBCUTGRS' 

^*"*  They  relied  on  the  deed  of  transfer^  the  certificates 

issued  by  the  directors,  and  the  receipt  of  dividends, 
as  clearly  rendering  J,  Straffon  liable  to  contribute 
as  a  shareholder  in  the  Company. 

Mr.  Bethelly  replied. 

He  enforced  the  argument  addressed  to  the  Court 
by  Mr.  Lewis,  citing  also  Ness  v.  Angas  (a),  Ness  v. 
Armstrong  (J),  Jackson  v.  Cocker  (c).  The  Newry,  ^c. 
Railway  Company  v.  JUoss  (cf),  Lawess  Case  (e). 

Mr.  J.  V.  Prior  referred  the  Lord  Chancellor  to 
Reaveleys  Case(f). 


April  2] »  The  Lord  Chancellor. 

This  is  an  appeal  from  a  decision  of  the  Vice-Chan- 
cellor  Knight  Bruce,  holding  that  Mr.  Straffon^  repre- 
sented here  by  his  executors,  is  answerable  as  a  con- 
tributory on  the  winding  up  of  this  Company  to  the 
extent  of  one  hundred  and  twenty  shares,  and  directing 
a  reference  to  the  Master,  to  inquire  as  to  his  liability 
in  respect  of  five  hundred  and  eighty  shares  the  residue 
of  seven  hundred  shares  :  and  having  before  me  all  the 
evidence  which  can  be  obtained  in  regard  to  any  of  the 
shares,  I  mean  to  dispose  of  the  whole  of  the  case,  and 
to  discharge  so  much  of  the  order  as  directs  the  reference 
to  the  Master,  thus  leaving  the  executors  on  the  list  for 
the  whole  seven  hundred  shares. 

The 

(a)  3  Exch  Rep,  805.  (e)  Ante,  p.  421. 

(b)  4  Exch.  Rep.  21.  (/)  I  De  G.   ^   S.  550;  1 

(c)  4  Beav.  59.  HallSf  T.  118. 
((2)  14  Beav.  64. 
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The  question  really  beifig  whether  Mr.  Straffon  vfsis  1852. 
or  was  not  a  contributory,  the  case  has  been  argued  ^^^*^"'''"*-^^, 
before  me  to  an  extent  that  struck  me  as  somewhat  Exbcutors' 
surprising.  It  was  insisted  that  according  to  the 
Winding-up  Act  I  had  no  power  to  place  any  person 
on  the  list  of  contributories  to  the  liabilities  of  this 
Company,  unless  he  was  a  perfect  legal  member  of  the 
Company,  according  to  the  strict  literal  construction 
of  the  Deed  of  Settlement ;  that  I  was  not  at  liberty  to 
look  out  of  that  Deed^  but  must  examine  the  transac- 
tions by  it;  and  that  without  considering  what  the 
equities  might  be  between  the  parties,  I  was  bound  to 
regard  only  the  legal  remedy,  and  could  not  go  beyond  it. 
I  consider,  however,  that  such  are  not  the  rules  by 
which  I  am  to  be  guided  in  carrying  the  Act  into  exe- 
cution. 

The  point  to  be  ascertained  being,  who  is  a  contri-^ 
butory  according  to  the  Act,  the  contention  that  no 
one  can  be  a  contributory  who  is  not  a  legal  member 
is  in  no  respect  consistent  with  the  Act  itself,  the 
third  section  of  which  enacts  that  "  the  word  '  mem- 
ber^ shall  mean  any  person  entitled  to  a  share  of 
the  assets  or  accruing  profits  of  any  such  Company  at 
the  time  of  presenting  the  petition  for  dissolving  the 
same  or  winding  up  the  affairs  thereof  under  this  Act  ;'*'* 
and  that  "  the  word  '  contributory '  shall  include  every 
member  of  a  Company,  and  also  every  other  person 
liable  to  contribute  to  the  payment  of  any  of  the  debts 
liabilities  or  losses  thereof,  whether  as  heir  devisee 
executor  or  administrator  of  a  deceased  member,  or  as 
a  former  member  of  the  same,  or  as  heir  devisee 
executor  ur  administrator  of  a  former  member  of  the 
same  deceased,  or  otherwise  howsoever/^  The  word 
"  contributory"  has  thus  a  sense  put  upon  it  much 
larger  than  the  word  "  member,'*  a  "  member"  being  one 

who 
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1 852.        who  is  legally  such  in  the  proper  sense  of  the  term,  but 

v-^-y    y      ^  contributory  beinij  one  who  is  liable  to  contribute  to 
Straffon  8  •'  ® 

Executors'  the  payment  of  the  debts,  liabilities,  and  losses  of  the 
Case.  Company  in  anywise  whatsoever.  All,  therefore,  that 
I  have  to  consider  in  deciding  whether  a  man  is  or  is 
not  a  contributory  is,  whether  he  is  liable  in  any  man- 
ner whatsoever  to  contribute  to  the  debts,  liabilities, 
and  losses  of  the  Company.  Again,  the  seventy-mxth 
section  directs  that  the  Official  Manager  shall  make 
out  a  list  of  the  members  ^^  and  other  contributories  of 
such  Company,*"  thus  making  it  perfectly  clear  that 
without  deciding  exactly  who  is  a  contributory,  which 
must  depend  on  the  special  circumstances  of  each  case, 
*  the  word  ^'contributory'"  has  a  much  larger  meaning 

than  the  word  "  member.*"  This  point  was  decided  in 
the  matter  of  this  very  Company  in  Reaveleys  Case  (a), 
find  the  decision  was  affirmed  on  appeal,  by  the  Lord 
Chancellor.  In  that  case  shares  were  purchased  for  an 
infant  without  disclosing  his  infancy,  the  vendor  signing 
a  certificate  required  by  the  Company'^s  rules  that  the 
purchaser  was  of  age ;  it  was  discovered  that  the  boy 
was  under  age,  and  the  father  entered  into  a  deed  with 
the  Company  by  which  he  covenanted  to  indemnify  them 
from  all  losses  which  might  be  sustained  by  reason  of 
his  son  having  become  a  member  during  his  infancy : 
the  father  was  held  to  be  liable  as  a  contributory ;  he 
was  in  no  sense  a  member  of  the  Company ;  but  being 
liable  indirectly  to  the  losses,  debts,  and  liabilities  of  the 
Company,  he  was  held  to  come  within  the  term  "  con- 
tributory,^ and  to  be  liable  accordingly. 

In  reference  to  the  cases  which  have  been  cited, — where 
there  was.  no  privity  between  the  Company  and  the  party 
pought*to  be  made  liable,  as  in  Ex  parte  Hall(h)^  The 

Newry 

(a)  iDeG.fy  S.  550.  (b)  1  Mac,  ^^  G.  207. 
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Newry  Railway  Company  y.  Mos$  (a),  and  FenwicKs       1852. 
Case  (6),  it  is  quite  clear  there  could  be  no  liability  as  a   ^^^T^T^^*^ 
member,  and  if  not  liable  as  a  member  it  must  be  shown    Exbcutors* 
that  the  party  is  otherwise  liable  to  the  losses  and  de-  ^"*' 

mands  of  the  Company.  These  cases  are,  however,  alto- 
gether different  from  and  do  not  touch  the  one  before  me. 
Another  class  of  cases  has  been  relied  upon  arising  on 
the  Statute  7  Geo.  4,  c.  46 ;  I  refer  to  Ness  v.  Angas(c\ 
Ness  V.  Armstrong  (ef),  and  Bosanquet  v.  Shortridge  (e). 
Those  cases,  however,  are  also  distinguishable  ;  they  de- 
pend upon  a  particular  Act  of  Parliament,  which,  though 
referring  to  equitable  as  well  as  legal  liabilities,  does  not 
furnish  any  particular  remedy  for  equitable  liabilities ; 
and,  therefore,  a  man  cannot  be  proceeded  against  by  a 
scire  facias  under  the  particular  provisions  of  that  Act, 
unless  it  can  be  shown  that  he  is  legally  liable  as  a 
member.  In  Bosanquet  v.  Shortridge  (e),  although  no 
doubt  a  question  might  have  been  raised  in  reference  to 
the  way  in  which  the  business  had  been  conducted,  yet 
the  directors,  that  is,  the  Company,  withheld  their  sanc- 
tion to  the  transfer,  such  sanction  being  necessary  to 
render  it  valid,  and  by  so  doing,  and  within  a  moderate 
time,  really  disclaimed  the  act.  I  think,  therefore, 
that  these  cases  stand  on  their  own  grounds,  and  in  no 
respect  apply  to  the  case  now  under  consideration. 

It  must,  however,  be  distinctly  understood,  that  in 
deciding  this  case,  I  am  not  touching  on  any  question 
like  that  raised  in  Ex  parte  Morgan  (/  );  I  have  follow- 
ed that  case  since  I  sat  here,  and  I  acted  on  the  same 
rule  and  in  a  similar  manner  in  Ireland.  I  have  no  inten- 
tion of  laying  down  that  directors  can  act  in  contra- 
vention of  their  powers,  and  as  between  themselves  and 
the  general  body  of  the  shareholders,  can  maintain  an 

act 

(a)  14  Beav.  64.  (rf)  4  Exch.  Rep.  21. 

(h)  I  De  G.  4-  S.  557.  (e)  4  Exch.  Rep,  699. 

(c)  3  Exch,  Rep.  905.  (/)  I  Mac.  4*  G.  225. 
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.^         ...M^.z  :z  their  powers.     Tliat,  I'.-^^-r. 

^       .fVrvEi:  ;ir5t ion  from  the  one   n«:-  rLsr:. 

.— --rr  f  directors,  not  followinc  '±^  nl-.-r 

»    .--i    c  ienl-caent,  adopt  in  respect  of  r^— Vj.- 

.-...la^  1  3i:«F  mle,  and  hold  out  to  the  ySill^  izs: 

-■-T  5*  iirJinir,  and  if  an  individual  a^fiii>rj 

va.e*    -u  i^'e   faith  of  that  rule   and   is  ^/£z»:*- 

^-*  ^  k  siar^holder  and  admits  and  treats  Lizia^j: 

^»ii;u   :^'  :ie  informal  transaction,  whether  in  si.-i 

atA  '•'-:i  jarii^  are  not  bound  by  the  course  of  i^.xr 

yri  :^^  deed  of  settlement,  in  respect  of  f orr^i- 

z«:5  b^en  obeyed.     There  would  be  no  ss:\:v 

• 

\Ku:s;i:c  in  dealings  of  this  nature,  if  it  were  to  k 

diiz  irsTj  minute  regulation  which  the  direcror? 

•itinsti'  =£*  jci^t  to  obey,  must  be  complied  with  in  orcer 

■.    sa^if  1  iransaction  binding  as  between  them  and  a 

ii^rz  vAT^y,     The  shareholders  might  call  the  directors 

V  iojVii:i:  ioT  disregarding  the  formalities  required,  ve: 

i    ,.!tv  i?  no:  do  so.  and  a  course  of  action  is  adoptei 

»  ..Tcc:  A'^mvlaint,  which  results   in  making  a  man  a 

>4»iwLv^:vr   without  going  through  all   the  prescribed 

«  r-  .li  :>;^  A  dealing  of  that  kind  may  be  perfectly  ^^ood 

isL  *x: *;>:•-  :ho  jarty  dealing  with  the  directors  and  the 

■  •  -V-: -f^  :>.-: r.*j&<'!ves,  so  as  to  bind  both  of  them. 

*:'  I     ^c  --.lAi'  :h-:>o  general  observations  I  will  now 

.'  •>.'.•   '^  m:  :hi^  A^:*  of  Parliament  require,  and  how 

•i  -  .vir    .-  :"*;:  rjij:>of  the  case.     I  am  perhaps  taking 

'  .-•    -  /:";  :rjr.  :r.:s  case  deserves  from  any  import- 

s  o.*  :  "a:  ',v".:*p?  t;  :: :  but  I  do  so  with  a  view  of  en- 

.■,\*».*..r-  ,:  :,•  .vr^i-  :o  a  right  conclusion  as  to  what  the 

s-'i.v;  -••■  :'rc  *..iv  rvally  is.  in  order  that  it  may,  so  far  at 

•.  u>:  Ji5  1"^  .•":■•:.!•.  c-^^^i.  In?  understood  on  what  irrounds 

.     -  v."    -:  -7 v\v;-'s  i:i   dialing  with  oases  where  tlion* 

Kts  l\ -.•.".   .;s  :-'.  :';o   j  r^<<.'nt   instance,  a  variation  from 

\\w  >'.r\c:  r\.*x:>  »A  tlit-  dted  of  ^etllemcnt. 

The 
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The  twenty  second  article  of  the  Deed  of  Settlement        1852. 
of  this  Company  gives  leave  to  the  shareholders,  their    g^^""^^'"^*^. 
respective  executors  administrators  or  assigns,  with  the    Exbcutors' 
consent  of  the  directors,  to  sell  or  transfer  their  respective  ^'"' 

shares,  **  such  consent  to  be  testified  by  the  Managing 
Directors  signing  their  names  in  the  margin  of  the  in- 
strument of  transfer;*'  (this  form,  it  is  said  and  truly 
said,  has  not  been  obeyed  literally  in  this  case ;)  and  it 
further  directs  that,  for  the  purpose  of  obtaining  such  con- 
sent, the  holder  of  the  shares  proposed  to  be  transferred 
shall  give  notice  in  writing  to  the  directors,  to  be  left 
with  the  manager  at  the  banking-house  in  Newcastle- 
upon-Tyne^  of  the  proposed  transfer,  and  which  notice 
shall  contain  the  respective  names  and  addresses  of  such 
holder  and  the  proposed  transferee,  and  that  before  any 
shares  shall  be  sold  the  same  shall  be  offered  to  the 
directors  at  the  lowest  price ;  and  in  case  they  refuse  to 
accede  to  any  transfer  of  shares,  they  shall,  on  the  request 
of  the  holder  thereof,  be  obliged  to  purchase  the  same 
out  of  the  funds,  and  on  behalf  of  the  Company  at  the 
value  thereof  for  the  time  being  set  upon  them  as  afore- 
said. Here  then  there  are  some  things  of  form,  and 
others  which  are  of  substance ;  and  the  latter,-^  namely, 
that  the  party  who  wishes  to  sell  shall  give  notice  to  the 
directors  of  his  intention,  of  his  own  name  and  of  the  name 
of  the  proposed  purchaser  or  transferee,  that  he  shall  offer 
them  to  the  directors  stating  what  the  lowest  sum  is  he  is 
willing  to  take,  the  directors  having  a  right  to  purchase  at 
that  sum, — have  all  been  complied  with  in  the  present 
case :  in  every  instance,  the  offer  having  been  made  and  the 
directors  having  declined  to  purchase,  the  shares  were 
transferred,  and  the  word  "transferred^ was  written  across 
the  offer  of  purchase  and  signed  by  one  or  more  directors ; 
the  directors'  consent  was,  however,  not  testified  by  the 
managing  directors  signing  their  names  in  the  margin  of 
the  instrument  of  transfer ;  but  the  question  is  whether 

this  defect  can  in  any  way  be  supplied. 

His 
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18.) 2.  His  Lordship  here  read  the  twenty  fourth,   thirty 

v-^-yr^^      second  and  thirty  third  Articles  of  the  Deed  of  Settle- 
Straffon  8  •' 

ExBcuTORs'  ment  as  above  set  out ;  and  after  referring  to  the 
thirty  fourth  Article,  directing  that  on  the  transfer  of 
shares  the  old  certificates  should  be  given  up,  and  new 
certificates  given,  proceeded  as  follows : — 

There  are  two  classes  of  shares  to  which  the  questions 
raised  on  this  appeal  relate :  the  first,  to  which  I  have 
already  alluded,  consisted  of  one  hundred  and  twenty 
shares,  and  as  to  these,  all  that  was  of  substance  in  the 
regulations  was  performed.  The  way  in  which  the  transfer 
was  managed  in  the  purchase  of  these  one  hundred  and 
twenty  shares  was  this,  and  it  appears  by  the  evidence 
to  have  been  a  scheme  adopted  by  the  directors  in  order 
to  save  stamp  duty,  and  to  avoid  the  necessity  of  formal 
transfers.  The  twenty  fourth  article  having  laid  down 
that,  if  the  directors  required,  a  purchaser  should  exe- 
cute a  deed  whereby  he  should  enter  into  covenants  with 
the  trustees  or  the  public  officers  of  the  Company  duly 
to  observe  the  stipulations  in  the  Deed  of  Settlement, 
and  the  thirty  third  article  having  provided  that 
members  acquiring  additional  shares  need  not  execute 
the  Deed  of  Settlement,  the  deed  which  was  actually 
executed  in  the  present  case  was  framed  on  these  arti- 
cles :  it  is  made  between  the  persons  who  were  the 
holders  of  the  shares  of  the  first  part,  the  purchaser,  Mr. 
Straffon,  of  the  second  part,  and  the  public  officers  of 
the  Company  of  the  third  part  ;  it  is  a  regular  transfer 
of  ten  shares,  and  contains  a  covenant  by  the  purchaser 
with  the  sellers,  and  with  the  public  officers  of  the  Com- 
pany their  successors  executors  administrators  and 
assigns,  that  he,  the  said  J,  Straffon,  shall  and  wiU,  from 
time  to  time  and  at  all  times  thereafter,  in  respect  of  the 
shares  thereby  assigned  well  and  truly  pay  all  instal- 
mentB  and  sums  of  money  due  or  thereafter  to  become 

due 


CASES   IN   CHANCERY.  693 

due  thereoDy  and  also  perform  fulfil  and  keep  all  and        1852. 
every  the  covenants  stipulations  provisions  and  regula-    a^''^^^^* 
lions  contained  in  the  Deed  of  Settlement  of  the  said   Exbcutobs' 
Company,  and  also  all  other  stipulations  provisions  and  ' 

regulations  for  the  time  being  affectmg  or  intending  to 
affect  holders  of  shares  in  the  Company ;  and  shall  and 
will,  if  thereto  required  by  the  directors  either  expressly 
or  by  a  general  regulation  in  that  behalf,  execute  a  deed 
of  covenant  (to  be  prepared  by  the  directors  for  that  pur- 
pose) to  and  with  the  trustees  or  public  officers  of  the 
Company,  on  the  part  of  him  the  said  J>  Straffon  his 
executors  administrators  and  assigns,  duly  to  observe  and 
abide  by  all  the  stipulations  provisions  and  regulations 
for  the  time  being  affecting  or  intended  to  affect  holders 
of  shares  in  the  said  Company.  The  last  of  these  clauses 
was  unnecessary,  for  this  very  deed  was  executing  the  obli- 
gation, and  the  purchaser  thus  covenants  that  he  will  do 
again  the  very  act  which  he  has  just  performed.  This 
deed  was  executed  regularly  by  the  persons  who  were  the 
sellers,  and  also  by  the  public  officers  of  the  Company ; 
there  was  also  a  receipt  for  the  purchase-money :  Mr. 
Straffon  8  name,  too,  appears  to  it  in  very  legible  cha- 
racters, "  John  Straffon^*'  with  an  attestation  by  John 
M'Intosh  Stranghan^  a  person  who  has  made  an  affidavit 
in  this  matter.  The  deed  was  then  sent  to  the  Company 
as  a  deed  executed  by  the  purchaser,  and  as  such  was 
accepted  and  dealt  with  by  the  Company,  without  the 
slightest  knowledge  that  it  had  not  been  really  executed 
by  Mr.  Straffon ;  and  in  consequence  of  it,  Mr.  Straffon 
receives  dividends  as  a  purchaser,  and  signs,  either  by 
himself  or  by  his  agent,  the  receipts  for  them  and  enters 
them  regularly  in  a  book  in  which  among  other  things  he 
keeps  an  account  of  his  property  in  this  Company,  dis- 
charging the  debtor  side  by  giving  credit  for  the  sums 
thus  from  time  to  time  paid  to  him.  I  aui,  however, 
asked  to  treat  the  deed  as  a  nullity,  because  it  turns  out 
that  a  grandson  of  this  gentleman  signed  it  for  him. 
Vol.  I.  *Q  Q  7    n.  m.  g.      believing 


lH!i2.        bolieriiig  bimsdf  to  be  m  haiw^i  to  do  ao,  and  letiiig 

^^"'^^^*^^,     for  him  flwnerallj  in  his  a&BS»  Ifr.  SiwwMm  too  ha?iDff 

KxBcuTOBs'   hinuielf  made  the  iMiicnig  mm  atiervsroa  acted  npcm 

^^'"'        tho  deed  so  sent  forth  as  his  deed.  Bat  aoeh  is  not  the 

law  of  this  Court;  and  the  doctrine  of  estoppel  will  apply 

to  a  case  of  this  kind  as  weD  as  to  any  other ;  and  if  I 

bad  to  decide  the  matter  for  the  first  time,  I  ahoold  hdd, 

without  tho  slightest  diffieoltj,  that  Mr.  Straffon  ooold 

never  bo  heard  to  say,  against  any  persoa  in  the  Com- 

|)anyt  that  that  deed  was  not  his  deed.     Mr.  Straffon 

indood  never  made  any  snch  statement ;  and  it  is  by  his 

•xooutors  after  hb  death  that  the  contention  is  raised. 

With  regard  to  the  law  on  the  subject,  without  goiug 
into  many  cases,  the  point  is  perfectly  settled  in  the  case 
of  Tk9  London  Grand  Junction  Railway  Compami  i. 
Frttman  (a),  which  shows  that  a  valid  and  binding  con- 
tract will  bo  formed,  even  although  there  has  been  no 
roal  transfer,  if  there  has  been  a  course  of  dealing  with 
tho  Company  in  which  they  have  permitted  a  scripholder 
to  become  a  shareholder  de  facto^  and  that  too,  thoiq;fa 
it  was  known  that  the  party  was  not  an  original  scrip- 
holder  but  stood  in  the  place  of  another  scrifJioIder. 
In  the  case  of  The  Sheffield  Ashton-under^Lyne  and 
Manchester  Railway  Company  ▼.  Woodcock  (A),  a  pur- 
chaser sent  in  a  transfer  which  he  knew  to  be  void,  there 
being  a  blank  left  for  his  name,  and  the  consideration 
being  untruly  stated ;  he  executed  it,  however,  but  sub- 
sequently attempted  to  set  up  its  invalidity :  he  was  held 
to  be  estopped  from  so  doing,  it  being  a  rule  of  law  that 
when  one  party  makes  a  representation  to  another  by 
which  the  position  of  the  latter  is  altered,  the  party  mak- 
ing the  representation  is  bound  by  it.  So  also  in  the  case 
of  The  Cheltenham  and  Great  Western  Union  Railway 
Company  v.  Daniel  (c)  a  party  who  had  not  done  the  acts 
necessary  to  make  him  a  proprietor,  claimed  to  be  reffB- 

tered, 

(a)  a  naUway  Cases,  468.  (6)  Jb,  522.  (c)  B,  728. 


CASES  IN  CHANCERY.  695 

tered,  and  was  registered ;  he  then  said  that  he  was  not  a  1 852. 
shareholder,  because  the  deed  of  settlement  had  not  been  ^^j^j^^^qj^^^ 
followed,  and  he  had  been  improperly  admitted  a  mem-  Exboutobs' 
ber:  it  was,  however,  held  that  he  was  bound  by  the  repre- 
sentations he  had  made  and  in  consequence  of  which  he 
had  been  registered,  and  that  he  was  not  at  liberty  to  al- 
lege that  invalidity  which  an  utter  stranger  perhaps  might 
have  done.  These  cases  I  myself  followed  in  Ireland  in 
Taylor  v.  Hughes  (a),  and  I  have  never  had  any  reason  to 
doubt  that  the  law  was  well  settled  by  them.  The  result, 
therefore,  is  that  so  far  from  its  being  necessary  to  make 
a  man  a  contributory  that  he  should  be  fnodo  et  formd  a 
member  according  to  the  strict  provisions  of  the  deed  of 
settlement,  that,  on  the  contrary,  if  a  man,  by  representa- 
tions that  he  is  entitled  to  be  registered,  becomes  regis- 
tered and  admitted  de  facto  as  a  shareholder,  he  is  not  at 
liberty,  as  against  those  who  do  not  dispute  his  liability, 
to  refer  to  or  insist  on  any  invalidity  as  a  ground  for  not 
being  treated  as  a  shareholder.  So  if  the  directors  them- 
selves do  an  irregular  act,  and  admit  a  man  and  treat  him 
as  a  shareholder,  they  are  also  bound.  This  is  not  like 
what  took  place  in  Ex  parte  Morgan  (A),  where  there  was 
a  direct  violation  of  the  substance  of  the  powers  given  to 
the  directors :  the  matters  to  which  I  have  referred  are 
matters  of  regulation  which  in  a  sense  are  within  the 
power  and  the  competency  of  the  directors ;  and  though 
they  are  not  at  liberty  to  disregard  the  deed  of  settlement, 
yet  if  they  do,  and  then  deal  with  mankind  and  mankind 
deal  with  them  on  the  faith  that  everything  is  rightly  done, 
and  they  give,  as  here,  a  certificate  solemnly  declaring 
that  the  person  named  in  it  is  entitled  to  so  many  shares 
in  the  Company,  they  will  be  bound.  Speaking,  then, 
generally  as  regards  this  case,  and  particularly  as  regards 
the  deed  in  question,  I  am  clearly  of  opinion  that  the  deed 
is  binding  both  at  law  and  in  equity  on  Mr.  Straffon^  so 
far  as  regards  his  liability  as  a  contributory,  and  that  he 
can  never  be  heard  to  say  that  it  was  not  executed  by  him. 

(a)  2  /OMM  4-  Lot.  24.  (6)  1  Mae.  fy  Q.  225.  It 
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1 852.  It  was  further  argued  that,  on  a  great  many  points  the 

a^'^^'^'^^^t  transaction  in  question  was  invalid;  and  first,  it  was 
ExBcuTORs'  said  that  the  Deed  of  Settlement  was  not  executed  by 
Cabs.  j^^^  Straffon.  Although  some  of  the  articles  of  the 
Deed  certunly  seem  to  refer  to  its  execution  by  a  new 
shareholder  as  being  necessary,  there  is  no  express  direc- 
tion to  that  effect :  there  is,  however,  a  clause  that,  if  the 
directors  shall  require  it,  the  party  shall  execute  a  deed 
of  covenant  to  two  of  the  public  officers,  to  abide  by  the 
Deed  of  Settlement.  This  is  what  was  done  in  the  pre- 
sent case,  and  the  course  was  deliberately  adopted  by  the 
Company  in  the  transfer  of  shares  where  there  was  a  great 
number.  The  question  then  is,  whether  it  was  necessary 
to  execute  the  Deed  of  Settlement  itself,  in  other  words 
whether  what  was  done  was  not,  in  substance  and  in  law, 
an  execution  of  it.  If  a  man  is  bound  to  execute  a  par- 
ticular deed  containing  particular  covenants,  and  by  the 
desire  of  those  who  have  a  right  to  call  on  him  to  execute 
that  deed,  he  executes  another  deed  containing  a  cove- 
nant that  he  will  obey  observe  and  perform  all  the  cove- 
nants in  the  principal  deed,  he  becomes  bound  by  the 
principal  deed.  So  here  the  purchaser  became  bound 
to  observe  all  the  provisions  of  the  Deed  of  Settl^ient : 
he  was,  by  infusion  as  it  were,  a  party  to  that  Deed, 
just  as  much  as  if  he  had  been  an  original  party  to  and 
had  executed  it.  The  objection  has  not,  in  short, 
anything  of  substance  in  it  or  anything  approaching 
to  substance.  I  have  already  disposed  of  the  objection 
that  the  directors  did  not  sign  in  the  maigin  of  the 
transfers. 

Then  as  to  the  remainder  of  the  one  hundred  and 
twenty  shares ; — the  Deed  of  Settlement  contained  an 
article  that,  if  a  man  had  once  become  bound  by  the 
Deed,  he  need  not  again  execute  it,  and  the  way  there- 
fore in  which  this  Company  transacted  their  business  was, 
when  once  a  party  had  executed  the  Deed  of  Settlement, 

to 
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to  permit  transfers  to  be  made  by  simply  writing  across 
the  notices  without  actually  signing  the  deed  of  transfer ; 
and  I  am  clearly  of  opinion  that  that  course  of  dealing  Stbakfon's^ 
bound  all  parties,  and  that  every  one  of  these  transactions  Case. 
must  be  deemed  valid  and  binding  on  both  the  directors 
and  the  shareholders.  I  consider  as  belonging  to  the  same 
class  all  the  shares  lyhich  were  not  bought  of  thetdi- 
rectors  themselves,  and  that  Mr.  Siraffon  was  liable  as 
a  contributory  in  respect  of  them  :  to  that  extent  there- 
fore the  order  appealed  from  must  be  varied. 

This  brings  me  to  the  only  other  transaction,  namely, 
the  purchase  from  the  directors  themselves ;  and  this 
stands  on  different  grounds.  The  twenty-fifth  article  of 
the  Deed  authorizes  the  directors  to  buy  shares  and  to 
sell  them  again  for  the  best  prices  that  can  be  obtained, 
or  otherwise  to  deal  therewith  as  to  them  shall  seem 
most  expedient ;  and  directs  that,  ''  every  purchaser 
of  such  shares  shall,  when  and  so  soon  as  he  shall  have 
paid  his  purchase-money  to  the  directors  and  otherwise 
have  complied  with  the  provisions  of  the  Deed  of  Set- 
tlement respecting  purchasers  of  shares  or  such  of 
them  as  may  be  applicable  to  the  case  now  in  con- 
templation, receive  from  the  directors  a  certificate  or 
transfer  of  the  same  shares  under  the  hands  of  two  of 
their  body,  and  be  thereupon  recognised  as  a  shareholder 
in  respect  of  the  same  shares,  and  invested  with  all  the 
rights  privileges  and  qualifications  incident  to  the 
complete  ownership  of  such  shares.*^  The  directors 
having  a  certain  number  of  shares,  sold  some  of  them  to 
this  gentleman,  who  paid  for  them  and  obtained  a 
regular  certificate.  The  notice  of  the  proposed  transfer 
is  now  before  me ;  it  is  directed  to  the  directors  of  the 
Company  themselves,  and  is  in  the  following  terms, — 
'^  Take  notice,  that  we,  the  directors  and  proprietors  of 
the  North  of  England  Joint  Stock  Banking  Company, 

Vol.  I.  R  R  d.  m.  g.     in 


Case. 


598  CASES    IN    CHANCERY. 

1852.  in  the  County  of  Northumberland^  have  agreed  to  sell 
q^"^^''^*^,  and  do  propose  to  transfer  unto  John  Straff  on  of  South 
Executors'  Shields  in  the  County  of  Durham^  shipowner,  100 
shares  now  held  by  us  in  the  capital  stock  of  the  North 
of  England  Banking  Company,"  at  so  much  per  share : 
this  notice  is  signed  by  George  Binder  as  managing  di- 
rector ;  and  written  across  it  are  the  words, — "  Trans- 
ferred, 4th  Deer.  1844,"  followed  by  the  name  of  a  per- 
son who  I  suppose  is  a  director.  It  is  however  said  that 
this  transaction  is  totally  void,  because  the  article  refer- 
red to  requires  that  the  party  should  have  complied  with 
the  provisions  of  the  Deed  of  Settlement  respecting  pur- 
chasers of  shares  or  such  of  them  as  maybe  applicable  to 
the  case ;  and  further  that  there  is  no  deed  of  trans- 
fer, and  consequently  no  names  of  two  directors  in  the 
margin.  The  sale  was  by  the  directors  themselves,  the 
purchase-money  was  paid,  they  gave  what  they  consi- 
dered a  proper  notice  to  themselves  and  issued  a  certifi- 
cate, which  is  before  me,  certifying  that  the  party  is 
entitled  to  the  shares  and  to  all  the  benefits  from  them ; 
they  also  dealt  with  him  thereafter  as  a  shareholder,  pay- 
ing him  dividends  on  those  shares  just  as  they  did  on 
the  other  shares.  It  is  impossible  after  this  that  the 
purchaser  himself  or  the  directors  can  be  heard  to  say  in  a 
Court  of  Justice  that  he  is  not  that  which  the  directors 
have  represented  him  to  be,  and  that  having  been  thus 
allowed  to  become  entitled  to  dividends  he  is  not  to  be 
also  liable  to  responsibilities.  I  am  clearly  of  opinion 
that  the  transaction  was  valid  without  reference  to  the 
Deed  of  Settlement. 

I  am  also  by  no  means  satisfied  that  the  transaction 
is  not  strictly  good  under  that  Deed  itself.  The  ar- 
ticle referred  to  directs  that  when  the  purchaser  has 
paid  his  money,  he  is  to  comply  with  the  provisions  of 
the  Deed  of  Settlement  or  such  of  them  as  may  be  ap- 
plicable 
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plicable  to  the  case  ;  and  when  he  has  done  so,  he  is  to        18o2. 

receive  from  the  directors  the  certificate  or  transfer  of   _^ — "" — ^, 

Strapfon  8 
the  shares  and  thereupon  be  recognised  as  a  shareholder.    Executors' 

If,  therefore,  the  directors  give  a  certificate  and  recog-  Case. 
nise  a  party  as  a  shareholder,  neither  he  nor  they  can  be 
heard  to  say,  for  it  amounts  to  the  same  thing,  but  par- 
ticularly he  cannot  be  heard  to  say  that  there  is  some- 
thing he  ought  to  have  complied  with  which  they,  the 
directors,  did  not  require.  I  am  perfectly  content  to 
believe  and  to  hold  that  everything  was  rightly  per- 
formed up  to  and  preceding  the  issuing  of  the  certifi- 
cate. In  the  course  of  the  argument,  I  alluded  to  what 
of  itself  would  be  quite  a  sufficient  answer  to  any  groimd 
of  objection  on  this  head.  The  directors  having  sold  the 
shares,  they  would  be  entitled  in  this  Court  to  insist  on 
the  purchaser  doing  all  proper  acts  to  relieve  them  from 
their  liability  as  owners,  and  he  would  have  a  cor- 
responding right  against  them  to  compel  them,  if  there 
was  anything  necessary  in  point  of  formality  to  give 
effSect  to  the  sale,  to  clothe  him  with  any  legal  in- 
terest that  might  remain  in  them. 

Mr.  Straffon  must  thus  be  treated  as  owner  of  the 
shares  in  question ;  and  as  such,  if  not  strictly  a  member 
of  the  Company,  he  was  at  least  a  contributory.  I  am, 
therefore,  clearly  of  opinion  that  his  representatives 
are  liable ;  and  the  order  that  I  shall  make,  will  be  to 
put  them  on  the  list  as  contributories  for  the  whole  of 
the  seven  hundred  shares.  The  present  appeal  must  be 
dismissed,  and  with  costs. 


RR2 
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1862. 


Mays.        In  the  Matter  of  The  OUNDLE    UNION   BREW^ 

ERY  COMPANY,  and  of  The  JOINT  STOCK 
COMPANfES  WINDING-UP  ACTS,  1S48  and 
1849. 

CROXTON'S  CASE. 


Before  The 
Lord  Chan- 
cellor Lord 

St.  Leon- 
ards. 

A  share- 
holder in  a 
Joint  Stock 
Company 
who  nad  sold 
his  shares, 
held,  under 
the  terms  of 
the  Deed  of 
Settlement  of 
the  Company, 
not  to  he  a 
contributory 
in  respect  of 
liabilities  of 
the  Company 
incurred  pre- 
viously to  the 
sale  of  the 
shares. 


n^HIS  was  an  Appeal  by  the  Official  Manager  of  the 
above  Company,  which  was  being  wound  up  under  the 
provisions  of  the  Winding-up  Acts,  from  an  order  made 
on  the  25th  March  1851  by  the  Vice-Chancellor 
Knight  JBruce^  directing  the  name  of  George  Croxtan 
to  be  struck  out  of  the  list  of  proprietors  or  contribu- 
tories  of  the  Company,  in  which  it  had  been  inserted  in 
respect  of  twenty-five  shares,  conformably  to  a  decisioB 
of  the  Master  pronounced  on  the  13th  March  1851. 

The  affairs  of  the  Company  were  carried  on  under  the 
provisions  of  a  Deed  of  Settlement,  dated  the  29th  Sep^ 
tember  1836.  It  appeared  that  G.  Croxton  signed  this 
Deed  and  paid  on  his  shares  in  full ;  that  on  the  10th 
October  1842,  he  transferred  them  to  C  F.  Yorke^  and 
that  all  the  requisites  of  the  Deed  of  Settlement  relative  to 
the  transfer  of  shares  were  on  that  occasion  complied  with. 


The  question,  which  turned  on  the  language  of  the 
Deed  of  Settlement,  was  whether  G.  Croxton  was  liable 
in  respect  of  the  shares  so  transferred  down  to  the  date 
of  the  transfer.  The  Master  held  that  he  was^  and 
placed  his  name  on  the  list  of  contributories  as  liable  to 
that  extent  accordingly:  the  Vice-Chancellor  reversed 
that  decision. 

The 
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The  following  are  the  clauses  of  the  Deed  which  bore        1852. 

on  the  determination  of  the  question  thus  raised ;  they  Croxton's 
are,  for  convenience  of  reference,  designated  as  numbers        Case. 
13,  34,  and  36. 

13.  "  That  no  member  of  the  said  Company  his  her 
or  their  executors  or  administrators,  shall  in  any  case  or 
event  (as  between  himself  herself  and  themselves  and 
the  other  members  thereof)  be  answerable  or  liable  for 
or  in  respect  of  any  debts  calls  or  demands  upon  the 
said  Company  after  he  she  or  they  shall  have  ceased 
to  be  a  member  or  members  of  or  to  have  a  share  or 
interest  in  the  capital  stock  of  the  said  Company  in  his 
her  or  their  own  right  or  rights  or  by  representation, 
save  only  and  except  for  and  in  respect  of  any  sum  or 
sums  which  he  she  or  they  shall  or  may  be  liable  to  pay 
by  reason  of  any  forfeiture  penalty  or  misconduct  under 
some  clause  or  provision  in  these  presents  contained.^^ 

34.  ''That  from  and  immediately  after  any  such 
transfer  or  assignment  as  last  aforesaid  shall  be  made 
of  any  share  or  shares,  the  former  or  last  proprietor 
thereof  shall  thenceforth  be  for  ever  acquitted  and  dis- 
charged of  and  from  all  covenants  agreements  regula- 
tions obligations  and  liabilities  whatsoever  under  or  by 
virtue  of  these  presents  for  or  in  respect  of  the  share  or 
shares  which  shall  have  been  by  him  or  her  or  them 
80  assigned  or  transferred,  save  only  in  respect  of  any 
penalty  forfeiture  or  liability  which  shall  have  been  pre- 
viously incurred  by  him  her  or  them  in  regard  thereto."*' 

36.  ••  That  every  person  who  shall  hereafter  pur- 
chase any  share  or  shares  in  the  capital  of  the  Company 
and  who  previously  to  such  purchase  shall  have  exe- 
cuted these  presents  or  a  deed  of  covenant  prepared  by 
the  direction  of  the  Board  of  Directors  by  which  he 

or 
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1852.  or  she  shall  covenant  to  abide  by  the  regulations  of  the 
Cboxton'8    Company,   and  who    at    the  time  of   such    purchase 

Cask.  shall  be  a  proprietor  of  the  Company  to  all  purposes  in 
respect  of  the  shares  then  held  by  him  or  her  in  the 
capital  thereof,  shall  as  to  the  share  or  shares  so  pur- 
chased be  considered  from  the  time  of  such  purchase  a 
proprietor  to  all  purposes  in  respect  of  the  same  shares 
and  shall  not  be  required  to  execute  such  deed  of  cove- 
nant as  aforesaid,  and  shall  hold  the  shares  so  purchased 
on  the  same  terms  and  conditions  in  every  respect  as 
the  original  holder  of  the  same  share  or  shares  would 
have  held  the  same  if  he  or  she  had  continued  a  pro- 
prietor  of  the  Company  in  respect  thereof." 

Mr.  Roxburgh  (with  whom  was  Mr.  Bacon  who  was 
absent)  referred  to  the  clauses  above  set  out.  He  con- 
tended that  the  seller  continued  liable  to  the  losses  of 
the  Company  incurred  prior  to  the  transfer,  and  relied 
especially  on  the  words  of  exception  in  the  thirty-fourth 
clause. 

Mr.  Roll  and  Mr.  H.  Clarke  appeared  for  G.  Crox- 
ton^  but  were  not  called  on. 

The  Lord  Chancbllob. 

The  point  in  this  case  is  not  open  to  any  doubt.  The 
intention  of  the  Deed  is  clear,  namely,  that  a  party 
buying  shares  from  a  shareholder  shall  come  into  the 
place  of  the  seller  and  take  his  advantages  and  liabilities. 
The  thirteenth  clause  of  the  Deed  is, — (His  Lordship 
here  read  the  clause). 

It  is  quite  clear  from  this  that  the  seller  is  from 
the  time  of  sale  released  from  liability  in  respect  of  all 
demands  upon  the  Company,  but  not  from  personal  lia- 
bilities which  he  may  have  incurred  to  the  Company ;  and 

the 
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the  seventeenth  clause  provides,  in  effect,  that  no  person        1852. 
shall  cease  to  be  a  member  without  the  consent  of  the    Croxton''8 
other  partners,  and  without  their  approval  of  the  person        Cask. 
intended  to  succeed  him  as  a  member.     Then  follows 
the  thirty-fourth  clause  which  is, — (His  Lordship  here 
read  the  clause). 

There  would  be  no  difficulty  but  for  the  words  in  the 
latter  part  of  it, "  save  only  in  respect  of  any  penalty  for- 
feiture or  liability  which  shall  have  been  previously  in- 
curred by  him  her  or  them  in  regard  thereto."  This 
exception  cannot  however  be  meant  to  apply  to  those 
liabilities  from  which  the  seller  has  been  previously 
released  :  it  is  used  in  the  same  sense  as  the  exception 
in  the  thirteenth  clause,  and  applies  to  the  personal 
liabilities  of  the  seller  to  the  Company  and  not  to  the  lia- 
bilities of  the  Company  itself;  from  these  latter  the 
seller  is  expressly  released. 

The  thirty-sixth  clause  has  also  been  referred  to  as 
limiting  the  purchaser's  liability ;  but  its  true  effect  is 
merely  to  point  out  the  period  from  which  the  liability 
commences,  namely,  the  date  of  the  purchase.  The  ex- 
tent of  the  liability  is  not  governed  by  the  time  :  from 
the  date  of  his  purchase  the  purchaser  stands  in  the  place 
of  the  seller,  and  is  liable  as  the  seller  would  have  been 
had  he  continued  to  own  the  shares.  The  case  appears 
to  me  to  be  quite  clear,  and  the  present  motion  must  be 
therefore  refused. 
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May  22,  26. 


LUMLEY  V.  WAGNER. 


Before  The 
hard  Chan" 
ceUor  Lord 
St.  Leon- 
ards. 

J.  W.  agreed 
with  B.  L. 
that  she,  J. 
W,,  would 
sing  at  B. 
L.*s  theatre 
during  a  cer- 


"  The  undersigned  Mr.  Benjamin  Lumley^  possessor 
of  her   Majesty's  Theatre  at  London^  and  of  the  Italian 


rpHE  Bill  in  this  suit  was  filed  on  the  22nd  April  1852, 
by  Benjamin  Lumley^  the  lessee  of  her  Majesty^s 
Theatre,  against  Johanna  Wagner^  Albert  Wagner^  her 
father,  and  Frederick  Gye,  the  lessee  of  Covent  Garden 
Theatre:  it  stated  that  in  November  1851,  Joseph 
Bacherj  as  the  agent  of  the  Defendants  Albert  Wagner 
and  Johanna  Wagner  came  to  and  concluded  at  Berlin 
an  agreement  in  writing  in  the  French  language,  bearing 
toc^d^  ^^   ^^  ^^^  ^^^  iVbremier  1851,  and  which  agreement  being 

would  not         translated  into  English  was  as  follows : — 
sing  else- 
where with- 
out his  writ- 
ten authority : 
Held,  on  a 

restrain  J,  W,    Opera  at  Paris,  of  the  one  part,  and  Mademoiselle  Jo- 

from  sing-         hanna  Wagner^  cantatrice  of  the  Court  of  his  Majesty 

inff  for  a 

third  party,      the  King  of  Prussia,  M'ith  the  consent  of  her  father,  Mr. 

and  granting    j^    Wagner,  residing  at  Berlin,  of  the  other  part,  have 
an  injunction  c^       »  o  '  ^. 

for  that  pur-     concerted  and  concluded  the  followmg  contract. — First, 

^sUive  Ml?*'  Mademoiselle  Johanna   Wagner  binds  herself  to  sing 
negative  three  months  at  the  theatre  of  Mr.  Lumley,  her  Majesr 

of  the^a^ee-    ^j'®'  *^  London,  to  date  from  the  1st  of  April  1852  (the 

ment  formed  time 

but  one  con- 
tract, and  that  the  Court  would  interfere  to  prevent  the  violation  of  the  negative 
stipulation,  although  it  could  not  enforce  the  specific  performance  of  the  entire 
contract. 

KembU  v.  Kecaa,  6  Sim.  333,  and  KimberUy  v.  Jennings,  6  Sim.  340,  over- 
ruled. 

The  Plaintiff  relied  on  the  Defendants'  knowledge  of  a  feet  said  to  be  commimi- 
cated  to  them  in  a  letter,  of  which  no  copy  was  kept,  but  the  receipt  of  which  the 
Defendants  admitted,  llie  Defendants  denied  that  it  contained  the  statement  al- 
leged, but  did  not  produce  the  letter,  or  satisfactorily  account  for  its  non-prodoc« 
tion :  Held,  under  these  circumstances,  that  the  Plaintiff's  representation  must 
be  taken  to  be  true. 
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time  necessary  for  the  journey  comprised  therein)  and 
to  give  the  parts  following,  1st.  Romeo,  Montecchi ; 
2nd.  Fides^  Prophite;  3rd.  Valentine^  Huguenots ;  4th. 
Anna^  Don  Juan ;  6th.  Alice^  Robert  le  Diable ;  6th. 
An  opera  chosen  by  common  accord. — Second,  The  three 
first  parts  must  necessarily  be,  1st,  Romeo ^  2nd,  Fides , 
3rd,  Valentine;  these  parts  once  sung,  and  then  only  she 
will  appear,  if  Mr.  Lumley  desires  it,  in  the  three  other 
operas  mentioned  aforesaid. — Third,  These  six  parts  be- 
long exclusively  to  Mademoiselle  Wagner^  and  any  other 
cantatrice  shall  not  presume  to  sing  them  during  the 
three  months  of  her  engagement.  If  Mr.  Lumley  hap- 
pens to  be  prevented,  by  any  cause  soever,  from  giving 
these  operas,  he  is  nevertheless  held  to  pay  Mademoi- 
selle Johanna  Wagner  the  salary  stipulated  lower  down 
for  the  number  of  her  parts  as  if  she  had  sung  them. — 
Fourth,  In  the  case  where  Mademoiselle  Wagner  should 
be  prevented  by  reason  of  illness  from  singing  in  the 
course  of  a  month  as  often  as  it  has  been  stipulated,  Mr. 
Lumley  is  bound  to  pay  the  salary  only  for  the  parts  sung. 
— Fifth,  Mademoiselle  JbAanna  ^a^n^r  binds  herself  to 
sing  twice  a  week  during  the  run  of  the  three  months ; 
however,  if  she  herself  was  hindered  from  singing  twice 
in  any  week  whatever,  she  will  have  the  right  to  give  at 
a  later  period  the  omitted  representation. — Sixth,  If 
Mademoiselle  Wagner,  fulfilling  the  wishes  of  the  Direc- 
tion, consent  to  sing  more  than  twice  a  week  in  the 
course  of  three  months,  this  last  will  give  to  Mademoi- 
selle Wagner  50Z.  sterling  for  each  representation  extra. — 
Seventh,  Mr.  Lumley  engages  to  pay  Mademoiselle  Wag- 
ner a  salary  of  400Z.  sterling  per  month,  and  payment 
will  take  place  in  such  manner  that  she  will  receive  100/. 
sterling  each  week. — Eighth,  Mr.  Lumley  will  pay  by 
letters  of  exchange  to  Mademoiselle  Wagner  at  Berlin, 
the  15th  of  March  1852,  the  sum  of  300/.  sterling,  a 
sum  which  will  be  deducted  from  her  engagement  in  his 

retaining 


1852. 
Lumley 
Wagnbr. 
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LUMLSY 

V, 

Wagnbb. 


retaining  100/.  each  month. — Ninth,  In  all  cases  except 
that  where  a  verified  illness  would  place  upon  her  a  hin- 
drance, if  Mademoiselle  Wagner  shall  not  arrive  in  Zo«- 
don  eight  days  after  that  from  whence  dates  her  engage- 
ment, Mr.  Lumley  will  have  the  right  to  regard  the  non- 
appearance as  a  rupture  of  the  contract,  and  will  be  able 
to  demand  an  indemnification. — Tenth,  In  the  case  where 
Mr.  Lumley  should  cede  his  enterprise  to  another,  he 
has  the  right  to  transfer  this  contract  to  his  successor, 
and  in  that  case  Mademoiselle  Wagner  has  the  same  ob- 
ligations and  the  same  rights  towards  the  last  as  towards 
Mr.  Lumley.  **  Johanna  Wagner, 

"Albkbt  Wagnbb.*' 
Berlin^  the  9th  November  1851. 


The  bill  then  stated,  that  in  November  1851,  Joseph 
Backer  met  the  Plaintiff  in  Paris^  when  the  Plaintiff  ob- 
jected to  the  agreement  as  not  containing  an  usual  and 
necessary  clause,  preventing  the  Defendant  Johanna 
Wagner  from  exercising  her  professional  abilities  in  Eng- 
land  without  the  consent  of  the  Plaintifi^  whereupon 
Joseph  Bachery  as  the  agent  of  the  Defendants  Johanna 
Wagner  and  Albert  Wagner ^  and  being  fully  authorized 
by  them  for  the  purpose,  added  an  article  in  writing 
in  the  French  language  to  the  agreement,  and  which, 
being  translated  into  English  ^  was  as  follows : — 

*^  Mademoiselle  Wagner  engages  herself  not  to  use  her 
talents  at  any  other  theatre,  nor  in  any  concert  or  re- 
union, public  or  private,  without  the  written  authoriza- 
tion of  Mr.  Lumley.  ''  Dr.  Joseph  Bachee, 

*'  For  Mademoiselle  Johanna  Wagner^ 
and  authorized  by  her."' 


The  bill  then  stated  that  the  Defendants  J.  and  A. 
Wagner  subsequently  made  another  engagement  with  the 

Defendant 
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Defendant  F.6?ytf,  by  which  it  was  agreed  that  theDefend-        1852, 
ant «/.  Wagner  shotild,  for  a  larger  sum  than  that  stipulated      ^"^^^"^^ 
by  the  agreement  with  the  Plaintiff,  sing  at  the  Royal  Itsr  v. 

lian  Opera,  Covent  Garden,  and  abandon  the  agreement  ^^o**"** 
with  the  Plaintiff.  The  bill  then  stated  that  the  Defend- / 
ant  F.  Gye  had  full  knowledge  of  the  previous  agreement 
with  the  Pl^ntiff,  and  that  the  Plaintiff  had  received  a 
protest  from  the  Defendants  J.  and  A.  Wagner^  repudiat- 
ing the  agreement  on  the  allegation  that  the  Plaintiff  had 
failed  to  fulfil  the  pecuniary  portion  of  the  agreement. 

The  bill  prayed  that  the  Defendants  Johanna  Wagner 
and  Albert  Wagner  might  be  restrained  from  violating  or 
committing  any  breach  of  the  last  article  of  the  agree- 
ment ;  that  the  Defendant  Johanna  Wagner  might  be 
restrained  from  singing  and  performing  or  singing  at  the 
Royal  Italian  Opera,  Covent  Garden,  or  at  any  other 
theatre  or  place  without  the  sanction  or  permission  in 
writing  of  the  Plaintiff  during  the  existence  of  the  agree- 
ment with  the  Plaintiff;  and  that  the  Defendant  Albert 
Wagner  might  be  restrained  from  permitting  or  sanc- 
tioning the  Defendant  Johanna  Wagner  singing  and  per- 
forming or  singing  as  aforesaid  ;  that  the  Defendant 
Frederick  Crye  might  be  restrained  from  accepting  the 
professional  services  of  the  Defendant  Johanna  Wagner 
as  a  singer  and  performer  or  singer  at  the  said  Royal 
Italian  Opera,  Covent  Garden,  or  at  any  other  theatre  or 
place,  and  from  permitting  her  to  sing  and  perform  or  to 
sing  at  the  Royal  Italian  Opera,  Covent  Garden,  during 
the  existence  of  the  agreement  with  the  Plaintiff,  with- 
out the  permission  or  sanction  of  the  Plaintiff. 

The  answer  of  the  Defendants  A.  and  «/.  Wagner  at- 
tempted to  show  that  Joseph  Bacher  was  not  their  autho- 
rized agent, atleast  for  the  purposeof  adding  the  restrictive 
clause,  and  that  the  Plaintiff  had  failed  to  make  the  stipu- 
lated 
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LUMLBT 

0. 

Wagnbr. 


lated  payment  by  the  time  mentioned  in  the  agreement. 
The  Plaintiff  having  obtained  an  injunction  from  the 
Vice-Chancellor  Sir  James  Parker  on  the  9th  May  1852, 
the  Defendants  now  moved  by  way  of  appeal  before  the 
Lord  Chancellor*  to  discharge  his  Honoris  order. 

Mr.  Bethell^  Mr.  Malins^  and  Mr.  Martindale^  in 
support  of  the  appeal  motion. 

We  submit  that,  the  agreement  in  the  present  case 
being  one  of  which  the  Court  cannot  decree  specific 
performance,  the  jurisdiction  by  injunction  does  not 
attach.  The  Vice-chancellor  has  rested  hi 3  decision 
mainly  on  the  authority  of  DietricJisen  v.  Cabburn  (a), 
but  there  the  decision  was  founded  on  the  special  circinn- 
stances  of  the  case  tending  to  establish  a  partnership, 
which  clearly  does  not  exist  here,  nor  does  it  war- 
rant such  an  extension  of  the  principle  as  has  been 
assumed  to  be  there  established ;  this  is  shown  by  the 
observations  of  Lord  Cottenham  himself  in  the  sub- 
sequent case  of  Heathcote  v.  The  North  Staffordshire 
Railway  Company  (&).  In  that  case,  on  dissolving  an 
injunction  which  had  been  granted  by  the  Vice-Chan- 
cellor of  England^  restraining  the  Company  from  apply- 
ing to  Parliament  for  powers  to  relieve  them  from  the 
performance  of  their  contract,  his  Lordship  said,  ^^  The 
covenant  is  a  mere  legal  contract  which  the  Act  asked 
for  may  prevent  the  Defendant  from  performing,  but 
that  is  all :  if  ^.  contract  with  B,  to  deliver  goods  at  a 
certain  time  and  place,  will  equity  interfere  to  prevent 
A.  from  doing  anything  which  may  or  can  prevent  him 
from  so  delivering  the  goods!  If,  indeed,  A.  had 
agreed  to  sell  an  estate  to  B.  and  then  proposed  to  deal 

with 

*  The  case  was  heard  by  the  Lord  Chancellor  on  a  representa- 
tion that  it  was  intended  to  confine  the  argument  to  the  legal  ques- 
tion alone,  which  it  was  said  involved  an  important  point  of  equity 
jurisdiction,  on  which  the  authorities  were  conflicting, 
(a;  2  Phil.  52.  ijb)  2  Mac.  ff  G.  100. 


Wagner. 
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with  the  estate  so  as  to  prevent  him  from  performing  his        1852. 
contract,  equity  would  interfere  ;  because  in  that  case  -B.      lu^.  ^y 
wouldy  by  the  contract,  have  obtained  an  interest  in  the  v. 

estate  itself,  which,  in  the  case  of  the  goods,  he  would 
not.""  We  contend  that  the  agreement  is  a  purely  per- 
sonal contract,  for  the  infraction  of  which  damages  are 
a  complete  and  ample  remedy:  the  agreement  is  in 
fact  nothing  more  than  a  contract  of  hiring  and  ser- 
vice, and  whatever  the  relation  between  the  employer 
and  employed  may  be,  whether  master  and  servant,  or 
principal  and  agent,  or  manager  and  actor,  this  Court 
will,  in  all  such  cases,  abstain  from  interfering,  either 
directly  or  indirectly  ;  Kemhle  v.  Kean  (a),  Kimherley 
V.  Jennings  (J),  Stacker  v.  JBrockelbank  (c). 

[T/ie  Lord  Chancellor. —  In  the  case  of  Stacker  v. 
JBrockelbank  there  was  no  negative  covenant.] 

The  general  principle  upon  which  we  rely  is,  that 
this  Court  never  interferes  to  restrain  the  breach  of  the 
negative  part  of  a  contract  in  any  case  where  it  cannot 
specifically  enforce  the  performance  of  the  positive  part 
of  the  contract ;  Baldwin  v.  The  Society  for  the  Diffu- 
sion of  Useful  Knowledge  (d).  Hooper  v.  Brodrick{e)^ 
Hills  V.  Croll  (/).  The  earlier  authorities  cited  by  the 
Plain tiflf  in  the  Court  below,  namely,  Martin  v.  Nut' 
kin(ff)j  Barret  v.  Blagrave{h\  Morris  v.  Colman{i\ 
are  all  distinguishable.  In  the  case  of  Martin  v.  Nut- 
^i^  (g\  the  ringing  of  the  bells  was  restrained,  because 
not  only  was  there  no  adequate  remedy  at  law,  but  the 
contract  was  one  clearly  falling  within  the  ordinary 
jurisdiction  of  the  Court  for  specific  performance.  The 
same  remark  applies  also  to  the  case  of  Barret  v.  Bla- 

grave, 

(o)  6  Sim.  333.  (/)  3  Phil  60. 

(6)  6  Sim.  340.  (g)  2  P.  W,  266. 

(c)  3  Mac.  if  G.  250.  (A)  5  Ves.  555. 

(rf)  9  Sim,  393.  (0  18  Ves,  437. 
(e)  11  Sim.  47. 
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grave  (a),  which  involved  the  doctrine  of  part  performance, 
the  tenant  having  enjoyed  the  benefits  of  the  lease.  In 
Morris  v.  Colman  (&),  the  injunction  was  granted  upon 
the  ground  of  partnership,  as  shown  by  Lord  IMon  in  the 
case  of  Clarke  v.  Price  (c) ;  and,  applying  the  language 
of  his  Lordship  in  that  case  to  the  present,  we  say  that 
if  the  agreement  is  one  which  the  Court  will  not  carry 
into  execution  (and  this  must  be  admitted)  the  Court 
cannot  indirectly  enforce  it. 

[The  Lord  Chancellor  observed  that  in  the  case  of 
Blakemore  v.  The  Glamorganshire  Canal  Naviga- 
tion (J),  Lord  EMon  had  got  over  his  scruples ;  for  he 
there  granted  an  injunction^  the  effect  of  which  was  in- 
directly to  compel  the  Company  to  restore  certain 
works  to  the  state  in  which  they  originally  stood.  His 
Lordship  added  that  he  had  always  felt  some  difficulty  in 
acquiescing  in  the  propriety  of  that  decision.] 

The  utmost  extent  to  which  the  Court  ou^t  to  go  in 
granting  such  prohibitory  injunctions,  when  a  proper 
case  is  shown  for  its  interference,  is  in  the  form  adopted 
in  the  case  of  Robinson  v.  Lord  Byron  (e)^  where  the 
Defendant  was  restrained  from  preventing  the  flow  of 
water  in  the  usual  quantities ;  but  it  is  to  be  observed 
that,  wherever  there  is  a  clear  legal  remedy,  as  exists  in 
the  present  instance,  this  Court  wiU  decline  to  interfere 
in  cases  arising  out  of  the  doctrine  of  specific  per- 
formance, Collins  V.  Plumb  (/). 

[The  Lord  Chancexlor. — This  Court  interferes  by  in- 
junction in  the  case  of  articled  clerks,  surgeons*  appren- 
tices, &c.,  who  have  covenanted,  after  they  leave  their 
Masters  not  to  practise  within  certain  limits,  although  no 

question  of  specific  performance  is  involved.] 

Those 

(a)  5  Ves,  555.  (cO  1  JIfy/.  ^  K.  154. 

(6)  18  Fes,  437.  (<?)  1  Bro,  C  C.  588. 

(c)  2  Wils.  157.  (/)  16  Ves,  454. 
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Those  cases,  of  which  Swallow  v.  Wallingford  {a)  is 
an  example,  are  in  the  nature  of  concluded  contracts, 
and  where  the  jurisdiction  of  this  Court  is  only  exer- 
cised with  the  view  of  effectuating  the  whole  contract 
by  preventing  the  party  who  has  received  a  valuable 
consideration  for  his  covenant,  from  infringing  that 
covenant.  On  the  same  principle,  as  well  as  to  prevent 
the  commission  of  irreparable  damage,  a  tenant  was 
restrained  from  violating  a  covenant  he  had  entered  into 
with  his  landlord  not  to  bum  the  demised  lands, 
Gervais  v.  Edwards  (6). 


1862. 

LUMLSY 

V. 

Wagner. 


Mr.  Sacoriy  and  Mr.  H,  Clarke  contra^  in  support  of 
the  injunction. 

The  prayer  of  the  bill  in  the  present  case  is  not  for 
specific  performance  and  for  an  injunction  as  ancillary  to 
that  relief,  but  for  an  injunction  simply,  to  prevent  the- 
violation  of  the  negative  stipulation  in  the  Defendants' 
agreement.  With  respect  to  the  alleged  distinction  in 
the  case  of  Morris  v.  Colman  (c),  on  the  ground  of  a 
partnership,  that  was  in  fact  no  distinction,  nor  did  it 
form  an  element  in  the  decision  of  the  case,  which  was 
based  solely  on  the  existence  of  the  negative  stipulation ; 
and  the  case  of  Clarke  v.  Price  (rf),  which  was  relied  upon 
by  the  Appellants,  serves  clearly  to  illustrate  this  position, 
for  in  that  case  not  only  was  there  a  prayer  for  specific 
performance,  but  the  agreement  contained  no  negative 
stipulation.  The  cases  of  Kemble  v.  Kean  (e)  and  Kim- 
herley  v.  Jennings  (/)  are  the  only  two  cases  which  are 
at  all  opposed  to  the  uniform  current  of  authority,  which 
establishes  the  Plaintiff  s  right  to  the  injunction ;  but  it 
is  to  be  observed,  that  Sir  Z.  Shadwell  who  decided  these 

two 

(fl)  12  Jur.  403.  id)  2  Wils.  157. 

(6)  2  Dm.  4-  War,  80.  (e)  6  Sim.  333. 

(c)  18  Ves.  437.  (/)  6  Sim.  340. 
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two  cases,  was  himself  the  Judge  who,  in  the  subseqaent 
case  of  Rolfe  v.  Rolfe  (a),  recognised  and  acted  upon  the 
distinction  for  which  we  contend,  thereby  virtually  if  not 
actually  overruling  his  previous  decisions.  We  rely  upon 
the  decision  of  Lord  Cottenham  in  Dietrichsen  v.  Cab- 
bum  (b)  ;  he  there  says,  "  If  the  bill  states  a  right  or 
title  in  the  Plaintiff  to  the  benefit  of  the  negative 
agreement  of  the  Defendant,  or  of  his  abstaining  from 
the  contemplated  act,  it  is  not  as  I  conceive  material 
whether  the  right  be  at  law  or  under  an  agreement 
which  cannot  be  otherwise  brought  under  the  juris- 
diction of  a  Court  of  equity ."^  On  this  principle  the 
Court  acts  in  restraining  the  violation  of  covenants  in 
a  lease,  by  a  tenant,  French  v.  Macule  (c).  The  same 
doctrine  was  also  recognised  by  Lord  Langdale^  in  the 
case  of  Whittaker  v.  Howe  (rf),  where  he  says: — **  I 

do  not  think  that  this  Court  can  refuse  to  grant  an 

• 

injunction  to  restrain  the  violation  of  a  contract  or  co- 
venant, because  there  may  be  some  part  of  the  agreement 
which  the  Court  could  not  compel  the  Defendant  specifi- 
cally to  perform.*^  It  was  said  that  this  Court  would,  at 
all  events,  only  interfere  in  cases  where  there  had  been 
part  performance,  but  such  a  construction  would  exclude 
all  executory  contracts.  In  the  present  case,  however, 
there  has  been  a  part  performance,  inasmuch  as  the 
Plaintiff  has  incurred  considerable  expense  in  preparing 
operas  in  which  the  Defendant  /.  Wagner  was  to  sing* 
It  was  further  said  that  the  Court  never  interferes  in 
cases  like  the  present,  which  was  alleged  to  be  one  of 
personal  service ;  but  in  the  case  of  articled  clerks,  &c., 
the  Court  has  continually  restrained  them  from  practis- 
ing within  certain  limits,  in  violation  of  their  agreements. 


Mr.  Bethell  in  reply. 

(a)  15  Sim,  88. 

(6)  2  Phil.  52  ;  see  p.  58. 


The 


(c)  2  Dm,  if  War.  269. 

(d)  3  Beav,  383 ;  see  p.  395. 
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The  jurisdiction  of  the  Court  in  granting  injunctions        1852. 
may  be  said  to  be  limited  to  four  classes  of  cases.     The      ld'^'^y 
first  class  includes  those  where  its  aid  is  sought  to  obtain  o. 

preventive  relief,  and  where,  if  not  granted,  irreparable  ^^^  *' 
mischief  would  ensue,  as  in  the  cases  of  nuisances  and  in- 
fringement of  patents.  The  second  class  includes  those  in 
which  the  injunction  is  ancillary  to  the  relief  prayed,  as 
mWhittaker\.Howe{a)  which  being  a  case  of  partnership 
the  injunction  was  auxiliary  for  the  purpose  of  preserv- 
ing the  status  quo :  hi  the  present  instance,  however, 
the  injunction,  so  far  from  being  in  the  nature  of  ancillary 
relief,  prejudges  the  whole  case.  The  third  class  of  cases 
embraces  those  where  the  Court,  being  able  to  give  direct 
and  full  relief,  has  restrained  the  breach  of  unilateral 
agreements  when  only  one  part  remains  to  be  performed, 
and  the  effect  of  the  injunction  is  to  afford  a  complete  re- 
medy, and  to  leave  no  part  of  the  agreement  unperform- 
ed :  thus,  for  example,  in  the  case  of  restraining  a  te- 
nant from  committing  a  breach  of  his  covenant,  the  whole 
contract  is  directly  and  positively  performed ;  and  the 
same  remark  is  applicable  to  the  decision  in  Rolfe  v. 
Rolfe{b)f  where  the  whole  of  the  agreement  had  been  com- 
pleted, with  the  exception  of  the  part  which  remained  to 
be  performed  by  the  operation  of  the  injunction,  besides 
the  question  there  resulted  out  of  a  partnership  transac- 
tion. Where,  however,  the  Court  by  its  interference 
cannot  do  the  complete  act  which  was  the  subject  of  the 
agreement  between  the  parties,  it  has  declined  to  inter- 
fere, Smith  V.  Fromont  (c).  In  the  case  now  under 
discussion,  the  Court  is  called  upon  to  deal  indirectly 
with  part  of  an  agreement,  in  which  the  negative  portion 
is  so  involved  with  the  positive  as  to  be  only  subservient 
to  the  whole  agreement.  There  is  also  a  fourth  class  of 
cases,  namely,  bills  of  peace,  in  which  the  Court  is  in  the 

habit 

(a)  3  Beav.  383.  (h)  15  Sim,  88.  (c)  2  Swanti,  330. 

Vol.  I.  S  S  d.  m.  o. 
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1852.        habit  of  granting  a  perpetual  injunction  to  quiet  the  poa- 

J^^^^^^JI^      Be^ion  of  the  Plaintiff,  but  those  are  inapplicable  to  the 

V.  present. 

Wagner. 

The  Lord  Chancellor. 

The  question  which  I  have  to  decide  in  the  present 
case  arises  out  of  a  very  simple  contract,  the  effect  of 
which  is,  that  the  Defendant  Johanna  Wagner  should 
sing  at  her  Majesty''s  Theatre  for  a  certain  number  of 
nights,  and  that  she  should  not  sing  elsewhere  (for  that 
is  the  true  construction)  during  that  period.  As  I  un- 
derstand the  points  taken  by  the  Defendants'  counsel  in 
support  of  this  appeal  they  in  effect  come  to  this,  namely, 
that  a  Court  of  equity  ought  not  to  grant  an  injunction 
except  in  cases  connected  with  specific  performance,  or 
where  the  injunction  being  to  compel  a  party  to  forbear 
from  committing  an  act  (and  not  to  perform  an  act),  that 
injunction  will  complete  the  whole  of  the  agreement  re- 
maining unexecuted. 

I  have  then  to  consider  how  the  question  stands  on  prin- 
ciple and  on  authority,  and  in  so  doing  I  shall  observe  upon 
some  of  the  cases  which  have  been  referred  to  and 
commented  upon  by  the  Defendants  in  support  of  their  con- 
tention. The  first  was  that  of  Martin  v.  Nutkin  (a),  in 
which  the  Court  issued  an  injunction  restraining  an  act 
from  being  done  where  it  clearly  could  not  have  granted 
any  specific  performance :  but  then  it  was  said  that  that 
case  fell  within  one  of  the  exceptions  which  the  Defendants 
admit  are  proper  cases  for  the  interference  of  the  Court, 
because  there  the  ringing  of  the  bells,  sought  to  be  restrain- 
ed, had  been  agreed  to  be  suspended  by  the  Defendant  in 
consideration  of  the  erection  by  the  Plaintiffs  of  a  cupda 
and  clock,  the  agreement  being  in  effect  the  price  stipu- 
lated for  the  Defendant's  relinquishing  bell-ringing  at 
stated  periods;    the   Defendant  having    accepted  the 

benefit 

(a)  2  P.  W.  266. 
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benefit,  but  rejected  the  corresponding  obligation,  Lord        1852. 
Macclesfield  %i^t  granted  the  injunction  which  the  Lords      Lumley 
Commissioners,  at  the  hearing  of  the  cause,  continued  v. 

for  the  lives  of  the  Plaintifis.  That  case  therefore,  how- 
ever it  may  be  explained  as  one  of  the  exceptional  cases, 
is  nevertheless  a  clear  authority  showing  that  this  Court  ^ 
has  granted  an  injunction  prohibiting  the  commission  of 
an  act  in  respect  of  which  the  Court  could  never  have 
interfered  by  way  of  specific  performance. 

The  next  case  referred  to  was  that  of  Barret  v.  Bla- 
jrrar6(a),  which  came  first  before  Lord  Loughborough ,  and 
afterwards  before  hovAEldonib).  There  a  lease  had  ori- 
ginally been  granted  by  the  Plaintifis,  the  proprietors  of 
VauxhallGardens,  of  an  adjoining  house,  under  an  express 
covenant  that  the  lessee  would  not  carry  on  the  trade  of  a 
victualler  or  retailer  of  wines,  or  generally  any  employment 
that  would  be  to  the  damage  of  the  proprietors  of  Vaux- 
hall  Gardens ;  an  underlease  having  been  made  to  the 
Defendants,  who  w  ere  violating  the  covenant  by  the  sale 
of  liquors,  the  proprietors  of  Vauxhall  Gardens  filed  a 
bill  for  an  injunction,  which  was  granted  by  Lord  Lough- 
borough. It  has  been  observed  in  the  argument  here, 
that  in  granting  the  injunction  Lord  Loughborough  said : 
— "  It  is  in  the  nature  of  specific  performance,^'  and  that 
therefore  that  case  also  falls  under  one  of  the  exceptional 
cases.  When  that  case  came  before  Lord  Eldon^  he 
dissolved  the  injunction,  but  upon  a  difierent  ground, 
namely,  on  that  of  acquiescence  for  many  years,  and 
in  a  sense  he  treated  it  as  a  case  of  specific  performance. 
As  far  as  the  words  go,  the  observations  of  those  two 
eminent  Judges  would  seem  to  justify  the  argument 
which  has  been  addressed  to  me ;  in  efiect,  however,  it 
was  only  specific  performance,  because  a  prohibition,  pre- 
venting 

(a)  5  Ves.  555.  {b)  6  Ves,  104. 
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1852.        venting  the  commission  of  an  act  may  as  effectually  per- 
LuMLBY      ''^"^  *"  agreement  as  an  order  for  the  performance  of 
V.  the  act  agreed  to  be  done.    The  agreement  in  that  case 

being,  that  the  house  should  not  be  opened  for  the  pur- 
poses of  entertainment  to  the  detriment  of  Vanxhall  Gar- 
dens,  the  Court  granted  the  injunction ;  that  was  a  per- 
formance of  the  agreement  in  substance,  and  the  term 
^'  specific  performance  ^  is  aptly  applied  in  such  a  case, 
but  not  in  the  sense  in  which  it  has  been  used  before  me. 

It  was  also  contended  that  the  Plaintiff ^s  remedy,  if 
any,  was  at  law  ;  but  it  is  no  objection  to  the  exercise  of 
the  jurisdiction  by  injunction,  that  the  Plaintiff  may 
have  a  legal  remedy.     The  case  of  Robinson  v.  Lord 
Byron{a),  before  Lord  Thurlow,  so  very  often  comment- 
ed upon  by  succeeding  Judges,  is  a  clear  illustration  of 
that  proposition,  because  in  that  case  the  Defendant, 
Lord  Byron,  who  had  large  pieces  of  water  in  his  park 
which  supplied  the  Plaintiff's  mills,  was  abusing  his  right 
by  preventing  a  regular  supply  to  the  Plaintiff's  mill, 
and  although  the  Plaintiff  had  a  remedy  at  law,  yet  this 
Court  felt  no  difficulty  in  restraining  Lord  Byron  by  in- 
junction from  preventing  the  regular  flow  of  the  water. 
Undoubtedly  there  are  cases  such  as  that  cited  for  the 
Defendants  of  Collins  v.  Plumb  (6),  before  Lord  Bldon^ 
in  which  this  Court  has  declined  to  exercise  the  power 
(which  in  that  instance  it  was  assumed  to  have  had)  of 
preventing  the  commission  of  an  act,  because  such  pow^ 
could  not  be  properly  and  beneficially  exercised.     In  that 
case  the  negative  covenant,  not  to  sell  water  to  the  pre- 
judice of  the  Plaintifis,  was  not  enforced  by  Lord  JEZdtm, 
not  because  he  had  any  doubt  about  the  jurisdiction  of 
the  Court  (for  upon  that  point  he  had  no  doubt),  bat  be- 
cause it  was  impossible  to  ascertain  every  time  the  water 
was  supplied  by  the  Defendants,  whether  it  was  or  not 

to 

(a)  1  Bro,  C.  C.  588.  (b)  1 6  Ves.  454. 


CASES   IN   CHANCERY.  617 

to  the  damage  of  the  Plaintiffs ;  but  whether  right  or* 
wrong,  that  learned  Judge,  in  refusing  to  exercise  the 
jurisdiction  on  very  sufficient  grounds,  meant  in  no  re-  v. 

spect  to  break  in  on  the  general  rules  deducible  from  the         ^o^^^- 
previous  authorities. 

At  an  early  stage  of  the  argument  I  adverted  to  the 
familiar  cases  of  attorneys^  clerks,  and  surgeons^  and 
apothecaries^  apprentices,  and  the  like,  in  which  this 
Court  has  constantly  interfered,  simply  to  prevent 
the  violation  of  negative  covenants ;  but  it  was  said  that 
in  such  cases  the  Court  only  acted  on  the  principle  that 
the  clerk  or  apprentice  had  received  all  the  benefit,  and 
that  the  prohibition  operated  upon  a  concluded  contract, 
and  that  therefore  the  injunction  fell  within  one  of  the 
exceptional  cases.  I  do  not,  however,  apprehend  that 
the  jurisdiction  of  the  Court  depends  upon  any  such  prin- 
ciple :  it  is  obvious  that  in  those  cases  the  negative  cove- 
nant does  not  come  into  operation  until  the  servitude  is 
ended,  and  therefore  that  the  injunction  cannot  be 
required  or  applied  for  before  that  period. 

The  familiar  case  of  a  tenant  covenanting  not  to  do  a 
particular  act  was  also  put  during  the  argument ;  but  it 
was  said  that  in  such  a  case  the  jurisdiction  springs  out 
of  the  relation  of  landlord  and  tenant,  and  that  the  ten- 
ant having  received  the  benefit  of  an  executed  lease,  the 
injunction  operates  only  so  as  to  give  efiect  to  the  whole 
contract;  that,  however,  cannot  be  the  principle  on 
which  this  Court  interferes,  for,  beyond  all  doubt,  where 
a  lease  is  executed  containing  affirmative  and  negative  co- 
venants, this  Court  will  not  attempt  to  enforce  the  execu- 
tion of  the  affirmative  covenants,  either  on  the  part  of  the 
landlord  or  the  tenant,  but  will  leave  it  entirely  to  a  Court 
of  law  to  measure  the  damages ;  though  with  respect  to 
the  negative  covenants,  if  the  tenant  for  example  has  sti- 
pulated 
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1 852.        pulated  not  to  cut  or  lop  timber,  or  any  other  given  act  of 
^"""^'    ^      forbearance,  the  Court  does  not  ask  how  many  of  the  affir* 
V,  mative  covenants  on  either  side  remain  to  be  performed 

under  the  lease,  but  acts  at  once  by  giving  effect  to  the 
negative  covenant,  specifically  executing  it  by  prohibiting 
the  commission  of  acts  which  have  been  stipulated  not  to 
be  done.  So  far  then  each  of  the  cases  to  which  I  have 
referred  appears  to  me  to  be  in  direct  contravention  of 
the  rules  which  have  been  so  elaborately  pressed  upon  me 
by  the  Defendants^  counsel. 

The  present  is  a  mixed  case,  consisting  not  of  two 
correlative  acts  to  be  done,  one  by  the  Plaintiff 
and  the  other  by  the  Defendants,  which  state  of  facts 
may  have  and  in  some  cases  has  introduced  a  very 
important  difference, — but  of  an  act  to  be  done  by 
</.  Wagner  alone,  to  which  is  superadded  a  negative 
stipulation  on  her  part  to  abstain  from  the  commis- 
sion of  any  act  which  will  break  in  upon  her  affirmative 
covenant — the  one  being  ancillary  to,  concurrent  and 
operating  together  with  the  other.  The  agreement  to 
sing  for  the  Plaintiff  during  three  months  at  his 
theatre,  and  during  that  time  not  to  sing  for  anybody 
else,  is  not  a  correlative  contract,  it  is  in  effect  one 
contract ;  and  though  beyond  all  doubt  this  Court  could 
not  interfere  to  enforce  the  specific  performance  of  the 
whole  of  this  contract,  yet  in  all  sound  construction, 
and  according  to  the  true  spirit  of  the  agreement,  the 
engagement  to  perform  for  three  months  at  one  theatre 
must  necessarily  exclude  the  right  to  perform  at  the 
same  time  at  another  theatre.  It  was  clearly  intended 
that  J.  Wagner  was  to  exert  her  vocal  abilities  to  the 
utmost  to  aid  the  theatre  to  which  she  agreed  to  attach 
herself.  I  am  of  opinion,  that  if  she  had  attempted,  even 
in  the  absence  of  any  negative  stipulation,  to  perform  at 
another  theatre,  she  would  have  broken  the  spirit  and 
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true  meaDing  of  the  contract  as  much  as  she  would  now 
do  with  reference  to  the  contract  into  which  she  has 
actually  entered. 

Wherever  this  Court  has  not  proper  jurisdiction  to 
enforce  specific  performance,  it  operates  to  bind  men's 
consciences,  as  far  as  they  can  be  bound,  to  a  true  and 
literal  performance  of  their  agreements ;  and  it  will  not 
suffer  them  to  depart  from  their  contracts  at  their  plea- 
sure, leaving  the  party  with  whom  they  have  con- 
tracted to  the  mere  chance  of  any  damages  which  a  jury 
may  give.  The  exercise  of  this  jurisdiction  has,  I 
believe,  had  a  wholesome  tendency  towards  the  main- 
tenance of  that  good  faith  which  exists  in  this  countrv/ 
to  a  much  greater  degree  perhaps  than  in  any  other ;  - 
and  although  the  jurisdiction  is  not  to  be  extended,  yet  a 
Judge  would  desert  his  duty  who  did  not  act  up  to  what 
his  predecessors  have  handed  down  as  the  rule  for  his 
guidance  in  the  administration  of  such  an  equity. 

It  was  objected  that  the  operation  of  the  injunction  in 
the  present  case  was  mischievous,  excluding  the  Defend- 
ant J.  Wagner  from  performing  at  any  other  theatre  while 
this  Court  had  no  power  to  compel  her  to  perform  at  her 
Majesty^s  Theatre.  It  is  true,  that  I  have  not  the  means" 
of  compelling  her  to  sing,  but  she  has  no  cause  of  complaint, 
if  I  compel  her  to  abstain  from  the  commission  of  an  act 
which  she  has  bound  herself  not  to  do,  and  thus  pos- 
sibly cause  her  to  fulfil  her  engagement.  The  jurisdiction 
which  I  now  exercise  is  wholly  within  the  power  of  the 
Court,  and  being  of  opinion  that  it  is  a  proper  case  for 
interfering,  I  shall  leave  nothing  unsatisfied  by  the  judg- 
ment I  pronounce.  The  effect  too  of  the  injunction,  in 
restraining  J.  Wagner  from  singing  elsewhere  may,  in 
the  event  of  an  action  being  brought  against  her  by  the 
Plaintiff,  prevent  any  such  amount  of  vindictive  damages 
being  given  against  her  as  a  jury  might  probably  be 
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inclined  to  give  if  she  had  carried  her  talents  and  exer- 
cised them  at  the  rival  theatre  :  the  injunction  may  also, 
as  I  have  said,  tend  to  the  fulfilment  of  her  engage- 
ment ;  though,  in  continuing  the  injunction,  I  disclaim 
doing  indirectly  what  I  cannot  do  directly. 


Referring  again  to  the  authorities,  I  am  well  aware  that 
they  have  not  been  uniform,  and  that  there  undoubtedly 
has  been  a  difference  of  decision  on  the  question  now  re- 
vived before  me ;  but,  after  the  best  consideration  which  I 
have  been  enabled  to  give  to  the  subject,  the  conclusion  at 
which  I  have  arrived  is,  I  conceive,  supported  by  the  great- 
est weight  of  authority.  The  earliest  case  most  directly 
bearing  on  the  point  is  that  of  Motris  v.  Colman(a)  :  there 
Mr.  Colman  was  a  part  proprietor  with  Mr.  Morris  of  the 
Haymarket  Theatre,  and  they  were  partners  in  that  con- 
cern, and  by  the  deed  of  partnership  Mr.  Colman  agreed 
that  he  would  not  exercise  his  dramatic  abilities  for  any 
other  theatre  than  the  Haymarket ;  he  did  not,  however, 
covenant  that  he  would  write  for  the  Haymarket,  but  it 
was  merely  a  negative  covenant  that  he  would  not  write 
for  any  other  theatre  than  the  Haymarket.  Lord  Eldon 
granted  an  injunction  against  Mr.  Colman  writing  for 
any  other  theatre  than  the  Haymarket ;  and  the  ground 
on  which  Lord  Eldon  assumed  that  jurisdiction  was  the 
subject  of  some  discussion  at  the  bar.  It  was  truly  said 
for  the  Defendants  that  that  was  a  case  of  partnership ; 
and  it  was  said,  moreover,  that  Lord  Cottenham  was 
mistaken  in  the  case  of  Dietrichsen  v.  Cahhum  (ft),  when 
he  said  that  Lord  Eldon  had  not  decided  Morris  v. 
Colman  on  the  ground  of  there  being  a  partnership.  I 
agree  that  the  observations,  which  fell  from  Lord  Eldon 
in  the  subsequent  case  of  Clarke  v.  Price  (c),  show  that 
he  did  mainly  decide  it  on  the  ground  of  partnership ; 

but 
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but  he  did  not  decide  it  exclusively  on  that  ground.  In  1852. 
the  argument  of  Morris  v.  Colman(a)j  Sir  Samuel  Rondlly  i^*^^'"'"*^ 
suggested  a  case  almost  identical  with  the  present :  he  con-  _  v. 
tended  that  the  clause  restraining  Mr.  Colman  from  writ- 
ing for  any  other  theatre  was  no  more  against  public  policy 
than  a  stipulation  that  Mr.  Oarrick  should  not  perform 
at  any  other  theatre  than  that  at  which  he  was  engaged 
would  have  been.  Lord  Eldon^  adverting  in  his  judg- 
ment to  the  case  put  at  the  bar,  said  : — ^*  If  Mr.  Oarrick 
was  now  living,  would  it  be  unreasonable  that  he  should 
contract  with  Mr.  Colman  to  perform  only  at  the  Hay- 
market  Theatre,  and  Mr.  Colman  with  him  to  write  for 
the  theatre  alone  ?  Why  should  they  not  thus  engage 
for  the  talents  of  each  other  ?  "^  He  gives  the  clearest 
enunciation  of  his  opinion^  that  that  would  be  an  agree- 
ment which  this  Court  would  enforce  by  way  of  injunc- 
tion. 

The  late  Vice-Chancellor  Shadwelly  of  whom  I  always 
wish  to  be  understood  to  speak  with  the  greatest  respect, 
decided  in  a  different  way,  in  the  cases  of  Kemble  v. 
Kean{b)  and  Kimberley  v.  Jennings  (c),  on  which  I 
shall  presently  make  a  few  observations.  In  the  former 
case,  he  observed  that  Lord  Eldon  must  be  understood,  in 
the  case  of  Morris  v.  Colman  (a),  to  have  spoken  accord- 
ing to  the  subject-matter  before  him,  and  must  there  be 
considered  to  be  addressing  himself  to  a  case  in  which 
Colman  and  Oarrick  would  both  have  had  a  partnership 
interest  in  the  theatre.  I  must,  however,  entirely  dis- 
sent from  that  interpretation.  Lord  EldmCs  words  are 
perfectly  plain,  they  want  no  comment  upon  them,  they 
speak  for  themselves.  He  was  alluding  to  a  case  in 
which  Oarrick^  as  a  performer,  would  have  had  nothing 
to  do  with  the  theatre  beyond  the  implied  engagement 
that  he  would  not  perform  anywhere  else ;  and  I  have 

come 
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1852.  come  to  a  very  clear  conclusion  that  Lord  JEXdon  would 
have  granted  the  injunction  in  that  case,  although  there 
had  been  no  partnership. 

The  authority  of  Clarke  v.  Price(a)  was  much  pressed 
upon  me  by  the  learned  counsel  for  the  Defendants ;  but 
that  is  a  case  which  does  not  properly  belong  to  their  argu- 
ment, because  there  there  was  no  negative  stipulation,  and 
I  quite  admit  that  this  Court  cannot  enforce  the  perform- 
ance of  such  an  afi&rmative  stipulation  as  is  to  be  found  in 
j  thatcase;  there  the  Defendant  having  agreed  to  takenotes 
of  cases  in  the  Court  of  Exchequer,  and  compose  reports 
for  the  Plaintiff,  and  having  failed  to  do  so,  the  Plaintiff, 
Mr.  Clarke^  filed  a  bill  for  an  injunction,  and  Lord  JESdoHj 
when  refusing  the  injunction,  in  effect  said,  I  cannot  com- 
pel Mr.  Price  to  sit  in  the  Court  of  Exchequer  and  take 
notes  and  compose  reports ;  and  the  whole  of  his  judg- 
ment shows  that  he  proceeded  (and  so  it  has  been  consi- 
dered in  later  cases)  on  the  ground  that  there  was  no  cove- 
nant, on  the  part  of  the  Defendant,  that  he  would  not 
compose  reports  for  any  other  person.  The  expressions  in 
the  judgment  are: — '*  I  cannot,  as  in  the  other  case,*^  (re- 
ferring to  it/orm  \.Colman(b)^)  ''say  thatlwill  induce  him 
towritefor  the  Plaintiff  by  preventing  him  from  writing  for 
any  other  person  ;^^  and  then  come  these  important  words, 
^'  for  that  is  not  the  nature  of  the  agreement.'*^  LordEldon 
therefore  was  of  opinion,  upon  the  construction  of  that 
agreement,  that  it  would  be  against  its  meaning  to  affix  to 
it  a  negative  quality  and  import  a  covenant  into  it  by 
implication,  and  he  therefore,  very  properly  as  I  conceive, 
refused  that  injunction ;  that  case,  therefore,  in  no  respect 
touches  the  question  now  before  me,  and  I  may  at  6nce 
declare,  that  if  I  had  only  to  deal  with  the  affirmative 
covenant  of  the  Defendant  J.  Wagner  that  she  would 
perform  at  her  Majesty'^s  Theatre,  I  should  not  have 

granted  any  injunction. 
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Thus  far,  I  think,  the  authorities  are  very  strong  1852. 
against  the  Defendants*  contention;  but  the  case  of  r^IJTr^ 
Kemble  v.  Kean  (a),  to  which  I  have  abeady  alluded,  _^  v, 
b  the  first  case  which  has  in  point  of  fact  introduced 
all  the  difficulties  on  this  part  of  the  law.  There  Mr. 
Kean  entered  into  an  agreement  precisely  similar  to 
the  present :  he  agreed,  that  he  would  perform  for 
Mr.  Kemble  at  Drury  Lane,  and  that  he  would  not 
perform  anywhere  else  during  the  time  that  he  had  sti- 
pulated to  perform  for  Mr.  Kemble,  Mr.  Kean  broke 
his  engagement,  a  bill  was  filed,  and  the  Vice-Chancellor 
Shadwell  was  of  opinion  that  he  could  not  grant  an  in- 
junction to  restrain  Mr.  Kean  from  performing  else- 
where, which  he  was  either  about  to  do  or  actually  do- 
ing, because  the  Court  could  not  enforce  the  performance 
of  the  affirmative  covenant  that  he  would  perform  at 
Drury  Lane  for  Mr.  Kemble.  Being  pressed  by  that 
passage  which  I  have  read  from  in  the  Lord  Chancel- 
lor's judgment  in  Morris  v.  Colman{b)^  he  put  that  para- 
phrase or  commentary  upon  it  which  I  have  referred  to ; 
that  is,  he  says : — '^  Lord  Eldon  is  speaking  of  a  case  where 
the  parties  are  in  partnership  together.*"  I  have  come 
to  a  different  conclusion ;  and  I  am  bound  to  say  that,  in 
my  apprehension,  the  case  of  Kemble  v.  Kean  was  wrongly 
decided  and  cannot  be  maintained. 

The  same  learned  Judge  followed  up  his  decision  in 
that  case  in  the  subsequent  one  of  Kimberley  v.  Jen- 
nings (c)  ;  that  was  a  case  of  hiring  and  service,  and  the 
Vice-Chancellor  there  virtually  admitted  that  a  negative 
covenant  might  be  enforced  in  this  Court,  and  quoted  an 
instance  to  that  effect  within  his  own  knowledge.  He 
said : — '*  I  remember  a  case  in  which  a  nephew  wished 
to  go  on  the  stage,  and  his  uncle  gave  him  a  large  sum 
of  money  in  consideration  of  his  covenanting  not  to 
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perform  within  a  particular  district ;  the  Court  would 
execute  such  a  covenant,  on  the  ground  that  a  valuable 
consideration  had  been  given  for  it.^  He  admits  there- 
fore the  jurisdiction  of  the  Court,  if  nothing  but  that 
covenant  remained  to  be  executed.  The  learned  Judge 
however  adds,  *'  but  here  the  negative  covenant  does 
not  stand  by  itself:  it  is  coupled  with  the  agreement 
for  service  for  a  certain  number  of  years^  and  then, 
for  taking  the  Defendant  into  partnership :  ♦  ♦  ♦  ♦ 
this  agreement  cannot  be  performed  in  the  whole,  and 
therefore  this  Court  cannot  perform  any  part  of  it.'' 
Whatever  may  have  been  the  mutual  obligations  in  that 
case,  which  prevented  the  Court  from  giving  effect  to  the 
negative  covenant,  I  am  not  embarrassed  with  any  such 
difficulties  here,  because,  as  I  have  already  shown,  both 
the  covenants  are  on  the  part  of  the  Defendants. 


The  case  of  Hooper  v.  Brodrick  (a)  was  cited,  as  an  in- 
stance in  which  the  Court  liad  refused  an  injunction  under 
circumstances  like  the  present ;  but,  in  that  case,  the  les- 
see of  an  inn  had  covenanted  to  use  and  keep  it  open  as  an 
inn  during  a  certain  time,  and  not  to  do  any  act  whereby 
the  license  might  become  forfeited.  In  point  of  fact  the 
application  was  that  he  might  be  compelled  to  keep  it 
open,  and  the  Vice-Chancellor  makes  this  observation : — 
"  The  Court  ought  not  to  have  restrained  the  Defendant 
from  discontinuing  to  use  and  keep  open  the  demised 
premises  as  an  inn,  which  is  the  same  in  effect  as  order- 
ing him  to  carry  on  the  business  of  an  innkeeper ;  but  it 
might  have  restrained  him  from  doing,  or  causing  or  per- 
mitting to  be  done,  any  act  which  would  have  put  it  out 
of  his  power,  or  the  power  of  any  other  person,  to  carry 
on  that  business  on  the  premises.  It  is  not,  however, 
shown  that  the  Defendant  has  threatened,  or  intends  to 
do,  or  to  cause  or  permit  to  be  done,  any  act  whereby  the 
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licenses  may  become  forfeited  or  be  refused ;  and  there-        1852. 
fore  the  injunction  must  be  dissolved."'     That  therefore      Lumlby 
is  an  authority  directly  against  the  Defendants,  because  v. 

^M  A  fl  M  n  D 

it  shows  that  if  there  had  been  an  intention  to  break  the 
negative  covenant  this  Court  would  have  granted  the  in- 
junction. 

The  case  of  Smith  v.  Fromont  (a)  was  also  relied  upon 
by  the  Defendants,  as  an  instance  where  the  injunction 
had  been  refused,  but  there  there  was  no  negative  cove- 
nant ;  it  was  an  attempt  to  restrain,  by  injunction,  a  man 
from  supplying  horses  to  a  coach  for  a  part  of  a  road,  when 
the  party  who  was  applying  for  the  injunction  was  him- 
self incapable  of  performing  his  obligation  to  horse  his 
part  of  the  road.  Lord  Eldon^  in  refusing  the  injunc- 
tion and  deprecating  the  interference  of  the  Court  in 
such  cases,  there  said : — *'  The  only  instance  I  recollect  of 
an  application  to  this  Court  to  restrain  the  driving  of 
coaches  occurred  in  the  case  of  a  person  who,  having  sold 
the  business  of  a  coach  proprietor  from  Reading  to 
London,  and  undertaking  to  drive  no  coach  on  that  road, 
afterwards  established  one.  With  some  doubt,  whether 
I  was  not  degrading  the  dignity  of  this  Court  by  interfer- 
ing, I  saw  my  way  in  that  case  ;  because  one  party  had 
there  covenanted  absolutely  against  interfering  with  the 
business  which  he  had  sold  to  the  other.''  That  again 
is  a  direct  authority,  therefore,  against  the  Defendants, 
as  Lord  JEldon  expressly  says  he  had  interfered  in  the 
case  of  a  negative  covenant,  although  he  could  not 
interfere  on  that  occasion  because  there  was  no  such 
covenant. 

Some  observations  have  been  made  upon  a  decision  of 
my  own  in  Ireland,  in  the  case  of  Gervais  \.  Edwards  (J) ; 
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that  decifidon  I  believe  to  be  right,  but  it  is  quoted  to 
show  that  I  was  of  opinion  that  this  Court  cannot  in- 
terfere to  enforce  specific  performance,  unless  it  can 
execute  the  whole  of  an  agreement.  I  abide  by  the 
opinion  I  there  expressed,  and  I  mean  to  do  nothing  in 
this  case  which  shall  in  any  manner  interfere  with  that 
opinion.  That  was  properly  a  case  for  specific  perform- 
ance, but  from  the  nature  of  the  contract  itself  there 
was  a  portion  of  it  which  could  not  be  executed.  I  said, 
in  effect : — I  cannot  execute  this  contract  which  is  in- 
tended to  be  binding  on  both  parties ;  I  cannot  execute  a 
portion  of  this  contract  for  one,  and  leave  the  other  portion 
of  the  contract  unexecuted  for  the  other ;  and,  therefore, 
as  I  cannot  execute  the  whole  of  the  contract,  I  am 
bound  to  execute  no  part  of  it :  that,  however,  has  no 
bearing  on  the  present  case,  for  here  I  leave  nothing 
unperformed  which  the  Court  can  ever  be  called  upon  to 
perform. 


In  Hills  v.  Croll(a)y  Lord  Lyndhvrst  refused  to 
enforce  an  injunction  to  restrain  the  violation  of  a  nega- 
tive covenant.  It  was  a  case  in  which  A.  had  given  to 
B.  a  sum  of  money,  and  B.  covenanted  that  he  would 
buy  all  the  acids  he  wanted  from  the  manuafactory  of  A.^ 
who  covenanted  that  he  would  supply  the  acids,  and  B. 
also  covenanted  that  he  would  buy  his  acids  from  no 
other  person.  Lord  Lyndhwst  refused  to  prohibit  B. 
from  obtaining  acids  from  any  other  quarter,  both 
because  the  covenants  were  correlative,  and  because  he 
could  not  compel  A.  to  supply  B.  with  acids ;  and  if, 
therefore,  he  had  restrained  B.  from  taking  acids  from 
any  other  quarter,  he  might  have  ruined  him  in  the  event 
of  A.  breaking  his  affirmative  covenant  to  supply  the 
acids.    That  case  has  never  been  rightly  understood. 

It 
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It  is  supposed  that  Lord  LyndhursCs  decision  was  based 
upon  a  wrong  principle ;  that  he  followed  the  authority  of 
Oervais  v.  Edwards  and  such  cases,  and  that  he  impro- 
periy  applied  the  rule  which  was  in  that  class  of  cases 
properly  applied,  but  under  the  circumstances  of  the  case 
before  him  I  think  the  rule  was  not  improperly  applied  (a). 
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(a)  The  followiDg,  containing 
ill  the  material  portions  of  Lord 
Lyndhurs^s  judgment  in  HiUs 
V.  CroU,  is  taken  from  the  short- 
hand writer's  notes*  and  has 
been  kindly  furnished  to  the 
Reporters  by  one  of  the  Counsel 
who  was  engaged  in  that  cause, 
and  by  whom  a  very  full  report 
of  the  case  will  be  found  pub- 
lished, in  "  Reports  of  Cases  in 
the  Law  of  Real  Property  and 
Conveyancing,"  Vol.  I.  p.  541 : — 
"  The  Lord  Chancellor. 

"  In  this  case  of  HiUs  v.  Croll^ 
Croll  had  obtained  two  patents 
for  the  purpose  of  purifying 
gas,  and  the  result  of  the  purifi- 
cation of  gas  was  the  manufac- 
ture of  muriate  of  ammonia  and 
sulphate  of  ammonia.  He  en- 
tered into  a  contract  with  Hills, 
who  is  the  Plaintiff  in  this  smt, 
and  the  contract  was  to  this 
effect:  Mr.  Croll  was  to  pur- 
chase all  the  acids  that  he  was 
to  use  in  his  process  under  his 
patent  from  Mr.  Hills:  Mr. 
Hills,  on  his  side,  was  to  have 
the  right  of  purchasing  all  the 
ammonia  that  should  be  pro- 
duced as  the  result  of  those  pro- 
cesses, at  certain  prices  as  to  the 
oneand  as  to  the  other.  In  addi- 
tion to  this,  there  was  a  stipula- 
tion that,  in  all  the  licenses  that 
were  granted  for  using  those 


patents,  the  parties  to  whom 
those  licenses  were  to  be  grant- 
ed should  be  bound  to  purchase 
all  the  acids  which  were  used  in 
the  processes  from  Mr.  Hills, 
and  that  Mr.  Hills  should  have 
the  same  option  that  he  had  in 
the  case  of  Croll,  of  purchasing 
from  them  all  the  ammonia  that 
should  be  produced  in  the  course 
of  the  processes.  It  was  also 
stipulated  that  Mr.  Hills  should 
have  the  option  to  supply  either 
muriatic  acid  or  sulphuric  acid, 
as  he  should  think  proper, 
regulating  his  option  by  the 
psarket  prices  of  the  muriate  of 
ammonia  and  the  sulphate  of 
ammonia.  I  think  this  is  the 
substance  of  the  original  agree- 
ment between  these  parties. 
The  agreement  was  entered  into 
in  the  month  of  March  1841. 
It  was  found,  on  the  part  of  Mr. 
Croll,  that  the  mode  of  payment 
and  other  arrangements  with  re- 
spect to  this  agreement  were  in- 
convenient, in  consequence  of 
which  a  correspondence  takee 
place  between  him  and  Mr. 
HiUs,  in  the  month  of  September 
1842,  and  the  agreement  was 
modified  according  to  the  terme 
of  a  letter,  dated,  I  think,  in 
September,  wntienhyhim.  One 
of  the  stipulations  in  the  origi- 
ginal  agreement  was,  that  Mr. 
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question  upon  what  principle  it  was  decided,  formed  the 
subject  of  discussion  before  me.  A  man,  in  order  to 
obtain  a  great  circulation  of  his  patent  medicine,  entered 


1852. 
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not  decree  an  agreement  to  be 
specifically  performed,  imless 
it  can  execute  the  whole  of 
the  agreement.  The  question, 
therefore,  in  this  case  will  be 
whether  the  Court  has  power, 
from  the  nature  of  this  agree- 
ment, to  execute  the  whole  of 
it,  every  part  of  it.  Part  of  the 
prayer  which  is  consequent  upon 
a  specific  performance  is,  that 
the  Defendant  should  be  re- 
strained from  purchasing  acids 
from  anybody  but  Mr.  HiUs, 
and  also  that  he  should  be  re- 
strained from  granting  licenses, 
except  according  to  the  agree- 
ment that  was  in  force  between 
the  parties. 

Now  then,  with  respect  to 
the  first  of  these  points,  there 
is  a  stipulation  on  the  part  of 
Hills  that  he  will  supply  the 
acids ;  there  is  a  stipulation  on 
the  part  of  Mr.  Croll  that  he  will 
purchase  acids  from  Hills,  and 
from  no  other  person.  Has  the 
Court  any  power  whatever  to 
compel  Mr.  Hills  to  comply  with 
that?  Can  the  Court  order  Mr. 
Hills  to  continue  the  manufac- 
ture of  acids  for  the  purpose  of 
supplying  Mr.  CroU  ?  Can  the 
Court  call  upon  him,  if  he  should 
not  manufacture  acids,  and  re- 
quire him  to  purchase  acids  for 
the  purpose  of  supplying  Mr. 
Croll?  It  is  clear,  I  apprehend, 
that  the  Court  has  no  such  power, 
lliere  are  cases  in  which  the 
Court  will  do  indirectly  what  it 

Vol.  I. 


cannot  do  directly.  A  case 
commonly  cited  for  that  purpose 
is  the  case  of  a  nuisance.  The 
Court  would  not  compel  a  party 
who  had  erected  a  wall  to  the 
nuisance  of  another — would  not 
compel  the  party  by  any  direct 
order  to  pull  down  that  waU; 
but  the  Court  can  make  an  order 
requiring  him  not  to  continue 
the  nuisance,  which  would  hare 
the  effect  of  compelling  him  to 
pull  down  the  wall.  In  the  case 
of  Morris  v.  Colman,  the  Court 
restrained  Mr.  Colman  from 
writing  for  any  other  theatre, 
inferring  from  that  that  the 
order  would  compel  Mr.  Col» 
man,  or  have  the  tendency  to 
compel  Mr.  Colman  to  write 
for  the  Haymarket  Theatre ;  but 
in  this  case  the  Court  has  no 
power  to  compel  Mr.  Hills  to 
supply  acids  by  ordering  him 
not  to  supply  acids  to  any  other 
person ;  that  is  not  the  agree- 
ment, nor  was  it  ever  intended 
that  it  should  be  the  agreement. 
Therefore,  unless  the  Court  can 
compel  him  by  a  direct  order  to 
supply  Mr.  Croll  from  time  to 
time  with  the  acids  that  Mr. 
Croll  requires,  it  is  quite  clear 
that  this  Court  cannot  execute 
all  the  parts  of  this  contract; 
the  Court  cannot,  therefore,  com- 
pel the  party  specifically  to  per- 
form the  contract. 

It  was  thrown  out  in  the 
course  of  the  argument,  that 
this  Court  might  compel  one 
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into  a  contract  with  a  vendor  of  such  articles,  giving 
him  a  general  agency  for  the  sale  of  the  medicine,  with 
4:0  pe7'  cent,  discount,  and  stipulating  that  he  would  not 
supply  anybody  else  at  a  larger  discount  than  25  per 
cent, ;  he  violated  his  contract  and  was  proceeding  to 
employ  other  agents  with  a  larger  discount  than  25  per 
cent. ;  an  injunction  was  applied  for  and  was  granted  :  it 
was  said  that  it  was  properly  granted,  because  it  was  a 
case  of  partnership.  This,  however,  was  not  the  fact ;  it 
was  not  a  case  of  partnership,  but  was  strictly  one  of  prin- 
cipal and  agent ;  and  it  was  only  because  there  was  the 
negative  covenant  that  the  Court  gave  eifect  to  it.  It  is 
impossible  to  read  Lord  CottenhanCs  judgment  without 
being  satisfied  that  he  did  not  consider  it  to  be  a  part- 
nership. 


party  to  perform  his  part  of  the 
contract,  and  leave  the  other 
party  to  his  remedy  at  law.  No 
such  principle  has  ever  been 
acted  on  in  this  Court ;  it  has 
been  so  laid  down  over  and  over 
again,  and  in  a  recent  case  that 
was  cited  at  the  bar,  {Gervais  v. 
Edwards,  2  Dru,  ^  War,  80,)  Sir 
Edward SugderiYitX^  that, unless 
this  Court  can  execute  every  part 
of  the  contract,  this  Court  will 
notcompelaspecific  performance 
of  a  part.  When  this  cause 
therefore  comes  to  a  hearing,  I 
am  of  opinion  that,  according  to 
the  facts  as  they  at  present 
stand,  and  according  to  the 
statement  of  the  principle  I  have 
mentioned,  this  Court  cannot 
restrain  Mr.  Croll  from  pur- 
chasing acids  elsewhere,  because 
it  cannot  compel  Mr.  HUU  on 
his  side  to  furnish  all  the  acids 
that  may  be  necessary  for  the 
manufacture  carried  on  by  Mr. 
Croll,  If  the  Court  cannot  do 
this,  it  cannot  restrain  the  par- 


ties at  the  hearing.  It  is  quite 
clear  that  upon  this  interlocu- 
tory application  the  Court  can- 
not restrain  Mr.  Croll  from 
purchasing  acids  elsewhere.  I 
apprehend  therefore  that  the 
decision  of  the  Vice-Chancellor, 
which  proceeded  on  the  princi- 
ple 1  have  stated,  and  rightly 
on  the  grounds  I  have  stated, 
and  which  I  believe  is  the  prin- 
ciple of  this  Court,  and  the  prin- 
ciple on  which  the  Vice-Chan- 
cellor acted  as  to  that  part  of 
the  case,  is  correct ;  and  equally 
applies,  as  it  appears  to  me  it 
does,  to  that  part  of  the  notice 
of  motion  with  respect  to  the 
licenses,  because  that  forms  a 
part  of  the  contract,  the  general 
contract.  If  the  Court  cannot 
execute  the  whole  of  the  con- 
tract, it  cannot  execute  the  con- 
tract in  part ;  therefore  I  am  of 
opinion  that  in  this  case  the 
motion  must  be  refused,  and 
refused  with  costs. 
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nership,  though  he  said  it  was  in  the  nature  of  a 
partnership;  and  in  a  popular  sense  it  might  be  so 
called,  because  the  parties  were  there  both  dealing  with 
respect  to  the  same  subject,  from  which  each  was  to 
have  a  benefit,  but  in  no  legal  sense  was  it  a  partnership. 
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Up  to  the  period  when  Dietrichsen  v.  Cabbum  (a)  was 
decided,  I  apprehend  that  there  could  have  been  no 
doubt  on  the  law  as  applicable  to  this  case,  except  for 
the  authority  of  Vice-Chancellor  Shadwell;  but  with 
great  submission  it  appears  to  me  that  the  whole  of  that 
learned  Judge^s  authority  is  removed  by  himself  by  his 
decision  in  the  later  case  of  Rolfe  v.  Rolfe  (&).  In  that 
case  A,  B.  and  C  were  partners  as  tailors.  A.  and  B. 
went  out  of  the  trade  on  consideration  of  receiving  1000/. 
each,  and  C.  was  to  continue  the  business  on  his  own 
account.  A.  entered  into  a  covenant  that  he  would  not 
carry  on  the  trade  of  a  tailor  which  he  had  just  sold, 
within  certain  limits,  and  C  entered  into  a  covenant 
that  he  would  employ  A.  as  cutter  at  a  certain  allow- 
ance. The  bill  was  filed  simply  for  an  injunction  to 
prevent  A.  from  setting  up  as  a  tailor  within  the  pre- 
scribed limits,  and  the  Vice-Chancellor  granted  that 
injunction.  It  was  objected  that  this  Court  could  not 
grant  the  injunction  when  there  was  something  remain- 
ing to  be  performed,  for  that  A.  had  a  right  to  be  em- 
ployed as  a  cutter,  which  right  this  Court  would  not  even 
attempt  to  deal  with  or  enforce  as  against  C  That  case 
therefore  was  open  to  a  di£Bculty  which  does  not  occur 
here ;  in  fact  the  same  difficulty  which  might  have  arisen 
in  Hills  V.  Croll(c)  before  Lord  LyndhursL  But  the  Vice- 
Chancellor  held  that  to  be  no  difficulty  at  all,  observing 
that  the  bill  simply  asked  for  an  injunction  which  he 
would  grant ;  although  he  could  not  give  effect  to  the 

affirmative 
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V'*^^'"^*^      no  specific  performance  was  asked  :  his  own  decisions  in 
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V.  Kemble  v.  Kean  (a),  and  in  Kimberley  v.  Jennings  (&), 

Waqnbr.  ^gj.g  pressed  upon  him ;  but  he  observed,  "  that  the  bills 
in  the  cases  cited  asked  for  specific  performance  of  the 
agreement,  and  that  the  injunctions  were  sought  as  only 
ancillary  to  that  relief;  but  the  bill  in  the  present  case 
asked  merely  for  an  injunction.^  He  no  longer  put  it  on 
the  inability  of  the  Court  to  enforce  a  negative  covenant, 
but  he  put  it  on  the  form  of  the  pleadings.  Whether 
that  form  was  sufficient  to  justify  his  opinion  is  a  ques- 
tion with  which  I  need  not  deal ;  but  I  am  very  clearly 
of  opinion  that  the  case  otRolfe  v.  Rolfe{c)  does  remove 
the  whole  weight  of  that  learned  Judge's  authority  on 
this  subject. 

It  was  said  in  argument  that  the  injunction  prayed  in 
Rolfe  V.  Rolfe  (c)  was  merely  ancillary  to  the  relief;  but 
it  will  be  seen  that  that  was  not  so,  and  that  the  prayer 
extended  only  to  the  injunction,  and  had  nothing  to  do 
with  relief  in  the  shape  of  specific  performance;  and  the 
learned  Judge  himself  stated  that,  if  it  had  gone  to  that 
extent,  he,  following  his  former  decisions,  would  not  have 
granted  the  injunction. 

From  a  careful  examination  of  all  these  authorities  I 
am  of  opinion,  that  the  principles  and  rules  deducible 
from  them  arc  in  direct  contravention  of  those  principles 
and  rules  which  were  so  elaborately  pressed  upon  me 
during  the  argument;  and  I  wish  it  to  be  distinctly 
understood  that  I  entertain  no  doubt  whatever,  that  the 
point  of  law  has  been  properly  decided  in  the  Court 
below.  It  was  nevertheless,  and  with  some  reason,  said, 
that  although  the  point  of  law  should  be  decided  in  the 

Plaintiifs 

{a,  6  Still.  333.  (6)  6  Sim.  340.  (e)  15  Sim.  88. 
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having  the  benefit  of  it  on  the  merits  of  the  case.  LrPT*^ 


His  Lordship  here  entered  into  a  minute  examination  of 
the  statements  in  the  answers  and  affidavits  as  to  the  un- 
authorized addition  of  the  restrictive  clause,  and  as  to  the 
non-fulfilment  by  the  Plaintiff  of  his  portion  of  the  agree- 
ment. In  reference  to  those  points  he  observed  that, 
whether  the  clause  was  originally  added  with  or  without 
authority,  the  evidence  showed  a  clear  acquiescence  on 
the  part  of  the  Defendants  to  its  remaining  in  the  agree- 
ment ;  that  the  operation  of  the  agreement  had  been  in 
the  first  instance  postponed  to  suit  the  convenience  of 
the  Defendants;  and  that  as  to  the  payment  of  the 
300/.,  although  the  Plaintiff  could  not  have  come  into 
a  Court  of  Equity  to  enforce  the  contract  without 
having  tendered  the  amount  stipulated  to  be  paid,  yet  it 
was  distinctly  proved  that  it  had  in  fact  been  paid  to 
the  common  agent  of  both  parties  for  the  purpose  of 
being  handed  to  the  Defendants.  His  Lordship  con- 
cluded by  saying  that,  looking  at  the  merits  and  circum- 
stances of  the  case,  as  well  as  at  the  point  of  law  raised, 
he  must  refuse  this  motion  with  costs. 


In  the  course  of  the  argument,  and  in  order  to  prove 
the  Plaintiff's  readiness  to  perform  his  part  of  the  con- 
tract, an  affidavit  made  by  Dr.  Backer  was  read,  which 
was  to  the  effect  that  he  had  written  and  sent  a  letter  to 
the  Defendant  /.  Wagner^  informing  her  of  his  having 
received  from  the  Plaintiff  the  300/.,  and  offering  to  pay 
that  sum  according  to  her  instructions.  A  letter  of  the 
same  date  as  that  referred  to  in  the  affidavit  was  ad- 
mitted to  have  been  received  by  the  Defendant  J.  Wag- 
ner 
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^i'^^^'^^^      such  offer.    The  letter  itself  was  not  forthcoming,  and 
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V.  its  non<production  was  not  accounted  for.     No  copy  was 

kept  by  Dr.  Backer, 

The  Lord  Chancellor  observed  that,  when  the  affidavit, 
as  to  the  contents  of  the  letter,  was  made.  Dr.  Backer 
could  not  have  known  that  the  letter  would  not  be  pro- 
duced ;  that  the  affidavit,  therefore,  if  untrue,  was  at  the 
imminent  peril  of  exposure  by  the  production  of  the 
letter;  and  that  under  such  circumstances  the  repre- 
sentation in  the  affidavit  must  be  taken  to  be  true. 
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STROUGHILL  v.  ANSTEY.  "^"^^  i^- 1^- 

rilHIS  was  an  Appeal  by  the  Defendants  from  an  order     Before  Tke 
made  on  a  claim,  by  the  Vice-Chancellor  Knight    ^^n^^  Lord 
Bruce :   the  followinff  are  the  facts  of  the  case.  ^t.  Lbon- 

ARDS. 

George  Anstey^  the  testator,  by  his  will  dated  the      A  testator, 
\  si  August  1821,  after  appointing  Thomas  Anstey^  Wil-  after  appoint- 

liam  Pearse,  and  James  Alexander  Frampton,  executors,  i^K  ^^\^^  P®*"- 

sons  his  ex* 
and  disposing  of  certain  parts  of  his  personal  estate  as  ecutors,  gave 

therein  expressed,  ffave  all  the  residue  of  his  personal  '®  !j®"*  *)*! . 

,  .  residue  of  his 

estate  unto  his  executors :    and  the  testator  directed  personal  es- 

.L      tate  and  di- 

^"®  reeled  them 

or  other  the  trustees  to  he  appointed  under  the  provisions  contained  in  his  will  to 

stand  possessed  of  his  residuary  personal  estate,  upon  trust  at  such  time  or  timet 

as  to  them  should  seem  meet  to  sell  and  convert  into  money  all  such  part  thereof 

as  should  not  consist  of  money  and  invest  the  produce  in  securities,  and  to  stand 

possessed  of  the  same  upon  trusTThereout  to  pay  his  funeral  expenses  and  debts 

and  certain  large  legacies  which  he  specified,  and  to  stand  possessed  of  the  residue 

foi  his  two  sons  equally;  and  the  will  contained  a  clause  which,  according  to  the 

construction  put  on   it  by  the  Court,  empowered  the  trustees  to  give  receipts. 

Sixteen  years  after  the  death  of  the  testator,  the  then  acting  trustees  of  the  will, 

who  were  not  the  executors,  raised  money  upon  a  deposit  of  the  title  deeds  of  two 

leasehold  houses,  part  of  the  testator's  residuary  estate :   Held,  dismissing  a  claim 

filed  by  the  mortgagees  to  enforce  their  securities,  that,  inasmuch  as  the  trusts  of 

the  will  showed  a  conversion  out  and  out  of  the  testator's  property  to  be  absolutely 

necessary,  the  trustees  were  not  authorized  in  raising  money  by  mortgage. 

A  power  of  sale  out  and  out,  and  having  an  object  beyond  the  raising  of  a  par- 
ticular charge,  does  not  authorizes  a  mortgage ;  but  where  the  power  is  for  raising  a 
particular  charge,  and  the  estate  is  settled  or  devised  subject  to  that  charge,  it 
may  be  proper  to  raise  the  money  by  mortgage,  and  such  a  mortgage  will  be  sup- 
ported as  a  conditional  sale. 

Where  a  trust  is  created  by  will  for  the  payment  of  debts  and  legacies,  a  pur- 
chaser or'mortgagee  is  not  bound  to  see  to  the  application  of  the  money  raised, 
the  principle  referable  to  such  a  case  being  that  the  testator  has  shown  his  inten- 
tion to  be  to  entrust  the  trustees  with  the  power  of  receiving  and  applying  the 
money. 

Persons,  however,  who  deal  with  trustees  raising  money  at  a  considerable  distance 
of  time  and  without  apparent  reason  for  so  doing,  are  under  an  obligation  to 
inquire  and  see  that  no  breach  of  trust  is  being  committed. 

Distinction  in  reference  to  the  raising  of  money  not  apparently  for  the  pay- 
ment of  a  charge,  between  the  case  of  a  man  who  is  owner  as  well  as  trustee,  and 
that  of  a  man  who  holds  the  property  merely  as  trustee  subject  to  a  charge. 

Clause  in  a  will,  enabling  trustees  to  give  receipts  in  a  particular  case  specified, 
construed,  in  favour  of  the  intention  of  the  testator,  to  confer  a  power  to  give  receipts 
generally. 


686  CASES   IN   CHANCERY. 

1852.        the  said  Thomas  Anstey^    William  Pearse^  and  James 
Stroughill  -^^^'"^^  Frampton^  and  the  survivors  and  survivor  of 
V.  them  his  executors  or  administrators,  or  other  the  trus- 

tee  or  trustees  to  be  appointed  under  the  provision  there- 
inafter contained,  to  stand  possessed  of  the  residuary 
personal  estate,  upon  trust  at  such  time  or  times  as  to 
them  should  seem  meet  to  sell  and  convert  into  money 
all  such  part  thereof  as  should  not  consist  of  money»  and 
invest  the  produce  of  such  sale  and  conversion  in  his  or 
their  name  or  names  upon  such  stocks  funds  and  securi- 
ties as  therein  mentioned ;  and  to  stand  possessed  of  all  the 
said  stocks  funds  securities  trust-monies  and  the  residu- 
ary personal  estate,  and  the  dividends  interest  and  annual 
income  thereof,  upon  trust  thereout  to  pay  and  discharge 
his  funeral  and  testamentary  expenses  and  all  his  just 
debts,  and  to  pay  unto  his  wife  Judith  Anstey  100/.  ster- 
ling within  one  calendar  month  after  his  death  :  and  after 
giving  out  of  his  residuary  personal  estate  an  annuity  of 
900/.  sterling  to  his  wife  during  her  life,  to  be  reduced  in 
case  of  her  re-marriage  to  an  annuity  of  500/.  as  therein 
expressed,  and  also  directing  thereout  the  appropriation  of 
two  legacies  or  sums  of  15,000/.  each,  3/.  per  Cent.  Con- 
solidated Bank  Annuities,  to  be  held  by  his  trustees  upon 
the  trusts  thereinafter  declared,  the  testator  directed 
the  said  trustees  or  trustee  for  the  time  being  to  stand 
possessed  of  the  residue  and  remainder  of  the  aforesaid 
trust  stocks  funds  securities  residuary  personal  estates 
dividends  interest  and  income,  in  trust  for  his  sons 
George  Richard  Anstey  and  Arthur  Anstey  in  equal 
shares  to  be  assigned  and  transferred  to  them  on  their 
attaining  the  age  of  twenty-five  years  as  therein  ex- 
pressed. And  the  will,  amongst  other  provisions,  con- 
tained a  power  for  the  appointment  when  necessary  of 
new  trustees  in  manner  therein  mentioned :  and  the 
testator  appointed  his  son  the  said  G.  JR.  Anstey^  on 
his  attaining  his  age  of  twenty-five  years,  to  be   a 

joint 
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joint  trustee  with  the  trustees  for  the  time  being  of      ^1852. 

that  his  will,  as  to  the  trusts  which  should  then  remain  ^  ^"-^-v-^^ 

Stroughill 
unperformed.  o. 


Anstbt. 


And  the  will  contained  the  following  clause  in  re- 
ference to  the  trustees'  receipts :  —  **  And  I  declare 
that  the  person  or  persons  who  from  time  to  time 
shall  become  the  purchaser  or  purchasers  of  the  said 
house  in  Montague  Street,  and  who  shall  pay  his  her 
or  their  purchase-money  or  monies  to  the  trustee  or 
trustees  for  the  time  being  of  this  my  will,  or  who  now 
have  or  hath  or  from  time  to  time  shall  or  may  have  all  or 
any  part  of  the  said  trust  monies  subject  to  the  bequests 
and  trusts  of  this  my  will  in  his  her  or  their  hand  or  hands 
or  upon  securities  to  be  given  by  him  her  or  them,  shall 
not  be  obliged  or  required  to  see  the  application  of  such 
purchase-money  or  monies  or  any  part  thereof,  or  the 
application  or  disposition  of  the  same  monies  stocks 
funds  securities  rents  interests  dividends  or  annual 
income  thereof,  or  any  part  thereof  respectively,  or  after 
payment  of  the  same  to  the  person  or  persons  who  for  the 
time  being  shall  be  the  acting  trustee  or  trustees  of  this 
my  will  be  answerable  or  accountable  for  the  misapplica- 
tion or  nonapplication  of  the  same  money  or  any  part 
thereof  by  him  or  them ;  and  that  all  and  every  receipt 
or  receipts  which  shall  be  given  for  the  said  purchase- 
monies  trust  monies  or  any  part  thereof,  or  the  interest 
dividends  and  income  of  the  same  or  any  part  thereof,  or 
the  rent  or  any  part  thereof,  by  the  person  or  persons 
who  for  the  time  being  shall  be  the  acting  trustee  or 
trustees  under  this  my  will  shall  be  a  good  eifectual  and 
sufficient  acquittance  and  discharge  or  several  good  ef- 
fectual and  sufficient  acquittances  and  discharges  for  all 
and  every  sum  and  sums  of  money  which  therein  and 
thereby  respectively  shall  be  acknowledged  or  expressed 
to  be  or  to  have  been  received/' 

The 
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1862.  The  testator  died  on  the  22nd  Septtsmber  1 826 ;  and  on 

Strouohill  ^^^  ^^®*  ^^y  1827,  his  will  was  proved  by  J.  A.  Framp- 
V.  ton  alone,  the  other  executors  having  declined  to  prove, 

NBTBY.  ^^  J  having  by  deed  refused  to  act  in  the  trusts.  G.  R. 
Anstey  attained  his  age  of  twenty-five  years  on  the  27th 
October  1835,  and  thereupon  joined  with  «7.  A.  Framp- 
ton  in  acting  as  a  trustee  of  the  testator^s  will.  J,  A, 
Frampton  died  on  the  28th  September  1836  ;  and  G.  12. 
Anstey^  pursuant  to  the  power  contained  in  the  will,  ap- 
pointed Campbell  Wright  Hobson  to  be  a  trustee  of  the 
will  instead  of  •/.  Jl.  Frampton;  and  all  the  testator's 
property  was  then  duly  assigned  by  the  executor  of  J. 
A.  Frampton  to,  and  became  vested  in,  G.  R,An$tey  and 
C  W.  Hobson.  G.  R.  Anstey  died  intestate  on  the  1st 
June  1846,  having  previously,  on  occasion  of  his  mar- 
riage in  April  1833,  settled  his  share  of  the  testator's 
estate  in  trust  for  his  children. 

The  widow  of  the  testator  died  on  the  21st  September 
1844.  Julia  Anstet/^  one  of  the  testator's  daughters, 
married  C  IV.  Hobson  in  August  1829,  and  died  with- 
out issue  in  September  1840.  The  other  daughter,  L. 
J.  Ansteg,  died,  without  having  been  married,  on  the 
16th  January  1846.  The  two  legacies  of  16,000/. 
Bank  3/.  per  Cent.  Annuities  were  not  appropriated  as 
directed  by  the  will. 

Part  of  the  testator^s  residuary  personal  estate  con- 
sisted of  two  leasehold  houses,  Nos.  39  and  35  Tavistock 
Square  St,  Paneras^  which  the  testator  had  contracted 
to  purchase  from  Thomas  Cubitt  the  original  lessee,  but 
which  contract  was  not  completed  at  the  time  of  his  death. 
Subsequently,  however,  Thomas  Cubitt  duly  assigned 
them  to  J,  A.  Frampton  as  sole  acting  executor  and 
trustee,  upon  the  trusts  of  the  will.  These  leaseholds 
were  not  sold ;  but  on  the  I6tii  August  1842,  G.  R.  An- 

stey 


Anstbt. 
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stey  and  C.  W.  Hohson  deposited  the  title  deeds  relating         ]  852. 
to  No.  39  with  Charlotte  Stroughill^  (then  Charlotte  Fry^)  g  ^"-"^^^^^ 
and  Emily  Fry^  by  way  of  equitable  mortgage  and  as  a  se-  v. 

curity  for  the  repayment  of  1800Z.  lent  by  C  Stroughill 
and  JE.  Fry ;  and  in  November  1842,  G.  R.  Anstey  and 
C.  W.  Hobson  in  like  manner  deposited  the  title  deeds 
relating  to  No.  35  with  the  same  parties,  as  a  security 
for  a  further  advance  of  1000/.  These  deposits  were 
each  accompanied  by  articles  of  agreement,  in  which  G. 
R.  Anstey  and  C.  W,  Hobson  were  described  as  acting 
trustees  under  the  will  of  George  Anstey:  the  articles 
recited  the  will,  and  contained  a  covenant  by  (?.  i2. 
Anstey  and  C  W.  Hobson  for  the  repayment  of  the 
sums  advanced  and  interest,  and  in  the  mean  time  to 
stand  possessed  of  the  premises  comprised  in  the  deeds, 
in  trust  for  the  said  C  Stroughill  and  E.  Fry^  their  exe- 
cutors administrators  and  assigns.  The  money  thus 
advanced  was  raised  at  the  instance  of  C  W,  Hobson^ 
under  whose  influence  G.  JR.  Anstey  acted,  and  was  re- 
ceived by  C  W,  Hobson  alone,  and  applied  by  him  to 
his  own  purposes.  C  IV.  Hobson  continued  to  pay  the 
interest  on  the  mortgages  down  to  the  1st  iVbrem&^  1847, 
but  in  May  1848  he  absconded  to  America. 

On  the  23rd  May  1851,  Nathaniel  Stroughill  and 
Charlotte  his  wife  and  Emily  Fry  filed  a  claim  against 
Arthur  Anstey  and  Robert  Harrison,  (who  by  an  order 
of  the  Court  dated  the  10  th  December  1850  and  made 
under  the  Acts  1  Will.  4,  c.  60  and  13  &  14  Vict.  c.  60, 
had  been  appointed  trustees  of  the  will  of  GeorgeAnstey,) 
and  the  infant  children  of  G.R.  Anstey,  for  payment  of 
the  amount  due  on  the  mortgages,  and  in  default  for  a 
sale  of  the  premises.  The  claim  alleged  that  the  ad- 
vances were  made  for  the  purposes  of  the  testator's  will. 

The  case  came  on  before  the  Vice-Chancellor  Knight 
Bruce  on  the  9  th  August  1851,  when  his  Honor  made 

an 


July  12. 
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1 852.        ^^  order  in  favour  of  the  Plaintifib,    From  this  decision 
^  ^^-^>r^^      the  Defendants  now  appealed  to  the  Lord  Chancellor, 

oraoUGHILL  .  -  ,  ,  .    1       ,  ,.      1  1  If 

o.  moving  that  the  order  might  be  discharged,  and   the 

Akstby.      chum  dismissed  with  costs. 

Mr.  Malins  and  Mr.  T.  E.  Lloyd,  for  the  Plaintifl&, 
supported  the  decree  of  the  Vice-Chancellor.  They  re- 
ferred to  Forbes  v.  Peacock  (a),  Johnson  v.  Kennett  (&), 
and  the  authorities  cited  in  those  cases. 

Mr.  J.  Russell  and  Mr.  ChandUss  for  the  Defendant 
Arthur  Anstey^  and  in  support  of  the  appeal.  They 
referred  to  HaUtenby  v.  Spofforth  (c),  and  to  Raikes  v. 
Hall^  a  case  in  the  Exchequer  before  Lord  Abinger  (un- 
reported) ;  and  contended  that  a  trust  to  sell  out  and 
out  did  not  include  a  power  to  mortgage. 

Mr.  Glasse  and  Mr.  Greene  appeared  for  the  other 
Defendants.  They  relied,  as  against  the  Plaintiflb,  on 
the  distinction  between  a  power  and  a  trust,  observing, 
that  in  the  case  of  the  former  the  authority  to  do  all 
necessary  acts  was  implied,  but  as  to  the  latter  the 
express  directions  of  the  deed  must  be  adhered  to. 

Mr.  T.  E.  Lloyd  replied.  He  referred  to  Ball  v. 
Harris(d)  as  having  overruled  Haldenby  v.  Spofforth  (c). 


The  Lord  Chancellob. 
This  case,  which  I  consider  to  be  one  of  very  great 
importance  in  reference  to  the  general  practice  in  con- 
veyancing, arises  upon  the  will  of  the  late  Mr.  Anstey. 
By  that  will  the  testator  gave,  &c. — (His  Lordship 
stated  the  effect  of  the  will  as  above  set  out.) — At  the 
end  of  the  will  there  is  a  power  to  the  trust<ees  to  give 
receipts  which  is  rather  singularly  worded  :  —  (His 
Lordship  read  the  clause.) — ^The  testator  here  declares 

Uiat 

(a)  11  Sim.  152  ;  1  PkU.Tl?.  (c)  1  Beav.  390. 

(5)  6  Sim.  384 ;  3  MyL  4*  K.  C24.       id)  4  MyL  ^  Cr.  264. 
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that  the  purchasers  of  the  particular  house  mentioned        1852. 
shall  be  absolved  from  seeing  to  the  application  of  the  strouohill 
purchase  money,  but  he  does  not  extend  this  declaration  to  v. 

the  purchasers  of  other  property ;  he,  however,  exonerates 
all  persons  who  shall  or  may  have  any  part  of  the  trust 
monies  in  their  hands  :  but  then  as,  in  point  of  fact,  no 
persons  could  keep  the  money  without  its  being  trust 
money  in  their  hands,  the  words,  though  a  little  difficult 
to  deal  with,  may  I  think  be  held  as  sufficient,  in  favour 
of  the  clear  intention,  to  enable  the  Court  to  hold  that 
the  trustees  had  a  general  power  to  give  discharges. 
That  circumstance  makes  the  case  stand  on  a  particular 
ground,  and  renders  it  diiferent  from  the  cases  which 
have  been  referred  to.  The  Vice-Chancellor,  in  his  - 
judgment,  alludes  generally  to  the  authorities  as  com- 
pelling him  to  come  to  the  conclusion  at  which  he  arrived ; 
but  he  does  not  state  what  those  authorities  were.  I 
conclude,  however,  that  the  cases  cited  before  me  were 
aU  referred  to  before  his  Honor ;  but  it  appears  to  me 
that  they  are  distinguishable  from,  and  do  not  apply  to, 
the  present  case. 

Looking,  first,  at  what  took  place  subsequently  to  the 
testator^s  death,  it  appears,  &c. — (His  Lordship  here 
went  into  a  history  of  the  different  events  above  men- 
tioned.)— It  is  quite  clear  that  the  legal  estate  in  the 
premises  in  question  became  vested  in  the  trustees,  and 
that  as  to  the  power  of  the  executor  of  the  testator,  it 
was  entirely  at  an  end.  Mr.  Hobson  then  appears  to  have 
prevailed  on  Mr.  Anstey^  at  the  end  of  sixteen  years 
after  the  death  of  the  testator,  to  join  him  in  raising 
money  upon  these  estates  of  the  testator  which  were 
vested  in  the  trustees,  and  to  have  used  the  money 
for  his  own  private  purposes. 

As  to  whether  the  money  thus  raised  was  or  not  properly 
paid  is  a  question  I  need  not  at  present  discuss :  the  mode, 

however. 
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1852.        however,  in  which  the  security  was  taken  was  one,  which 
g^j^**'"'"^*^      on  behalf  of  the  Pkintifis  ought  not  to  have  been  ac- 
V.  copied.     The  transaction  was  a  mere  agreement  for 

^^'^^^'  securing  the  particular  sums  of  money  advanced,  and 
there  is  nothing  upon  the  face  of  either  of  the  instru- 
ments to  show  that  the  money  was  advanced  for  the 
purposes  of  the  will,  except  that  in  describing  the 
parties  to  whom  the  advance  was  made  they  are  de- 
scribed as  trustees.  In  other  respects  there  is  nothing 
to  indicate  that  they  were  dealing  with  the  testator^s 
property  and  not  their  own,  and  they  covenant,  most 
unusually,  to  pay  the  money  themselves  at  the  end  of  a 
year  from  the  date  of  the  transaction.  The  security 
.  gave  to  the  Plaintif&  no  legal  estate,  and  was  not  drawn 
as  it  ought  to  have  been  if  the  money  had  been  really 
intended  for  the  purposes  of  the  trust. 

Under  these  circumstances,  the  money  having  been 
misapplied  and  Mr.  Hobson  having  absconded,  the 
Plainti£b  assert  their  claim.  The  case  is  as  hard  a  one 
as  it  is  possible  to  imagine,  and  somebody  must  suffer ; 
and  if  the  rules  of  the  Court  would  allow  it,  I  should  be 
most  anxious  to  give  effect  to  the  decree  which  has  been 
made  in  the  PIaintif&'  favour. 

The  first  question  is,  whether  a  mortgage  was  or  was 
not  authorised  by  the  trusts  of  this  will ;  and  in  addressing 
myself  to  this  point,  it  ought,  I  think,  to  be  considered 
that  in  a  case  where  trustees  have  a  legal  estate  and  are 
to  perform  a  particular  trust  through  the  medium  of  a 
sale,  although  a  direction  for  a  sale  does  not  properly 
authorise  a  mortgage,  yet  where  the  circumstances 
would  justify  the  raising  of  the  particular  charge  by  a 
mortgage,  it  must  be  in  some  measure  in  the  discretion 
of  the  Court  whether  it  will  sanction  that  particular 
mode  or  not.    It  may  be  the  saving  of  an  estate,  and  the 

most 
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most  discreet  thing  that  can  be  done ;  and  as  the  legal        1852. 
estate  would  go,  and  as  the  purposes  of  the  trust  would  « 
be  satisfied,  I  think  it  impossible  for  the  Court  to  lay  v. 

down,  that  in  every  case  of  a  trust  for  sale  to  raise  par- 
ticular sums,  a  mortgage  might  not  under  circumr 
stances  be  justified.  As  a  general  rule,  however,  there 
can  be  no  difficulty  m  saying  that  a  mortgage  under  a 
mere  trust  for  conversion  out  and  out  is  not  a  due  exe- 
cution of  that  trust ;  and  looking  at  the  nature  of  the 
property  in  the  present  case,  which  was  leasehold  and 
which  as  being  varying  property  would  as  a  matter  of 
course  be  directed  to  be  converted  into  money  where 
under  a  general  gift  it  was  to  go  to  different  parties 
having  different  interests,  it  is  impossible  to  say  that 
this  Court  could  allow  the  property  to  remain  uncon- 
verted under  an  absolute  trust  for  conversion  out  and 
out,  and  the  trustees  to  deal  with  it  as  if  it  were  pro- 
perty that  was  to  be  enjoyed  in  specie.  In  the  present 
instance,  the  trustees  went  on  receiving  the  rents  and  ac- 
counting to  the  persons  who  were  entitled  to  the  benefit 
of  the  purchase-money  of  the  property  producing  the 
rents ;  and  this  was  done  where  the  will  contained  a 
trust  that,  with  all  convenient  speed  after  the  testator^s 
death,  the  property  should  be  converted  out  and  out, 
not  simply  for  the  purpose  of  paying  a  charge,  which 
might  be  more  conveniently  raised  by  a  mortgage,  but 
for  the  purpose  of  conversion.  One  of  the  objects  of 
the  conversion  was  to  pay  the  debts,  but  there  were 
other  and  final  objects  which  rendered  a  conversion  out 
and  out  absolutely  necessary,  namely,  the  dedication  of 
the  trust  monies  to  raise  particular  sums  according  to 
the  testator^s  will ;  and  therefore  to  continue  the  pro- 
perty unconverted  was  to  set  aside  the  testator  a  will 
instead  of  executing  the  trusts  of  it ;  and  if  the  truste 
had  been  properly  executed  the  fraud  which  has  been 
perpetrated  could  not  have  taken  place. 

As 
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1852.  As  to  the  authorities,  the  first  which  has  been  referred 

g  ^^"^^'^^      to,  ot  Mills  V.  Banks  {a)  ^  arose  under  particular  circum- 
o.  stances,  and  is  easily  explained ;  and  the  decision  is  quite 

"■TBY.  right.  In  that  case  there  was  simply  a  trust  under  a 
term  of  years,  (the  estate  being  settled  subject  to  that 
term,)  to  raise  portions,  and  an  ambiguity  arose  from 
the  nature  of  the  trust  as  to  whether  the  portions  were 
to  be  raised  by  sale  or  mortgage ;  the  Court  decreed  a 
sale,  and  the  trustees  made  a  mortgage :  the  whole  case 
was  then  reheard,  but  the  real  dispute  was  at  last  con- 
fined to  this,  whether  the  money  ought  to  be  raised  out 
of  the  annual  profits,  or  whether  it  ought  to  be  thrown  as 
a  charge  upon  the  corpus ;  and  I  have  no  hesitation  in 
saying  that  the  money  was  raised  properly  out  of  the 
corpus ;  the  settlor  directed  large  portions  to  be  raised 
out  of  the  term,  and  having  settled  his  estate  for  other 
purposes,  he  could  not  intend  that  it  should  be  set  aside, 
and  the  annual  rent  received  to  pay  the  charge,  and  that 
during  that  time  nobody  should  have  the  enjoyment  of  the 
estate,  but  his  intention  was  that  the  charge  should  be 
borne  generally  by  all :  on  the  rehearing,  the  then  Lord 
Chancellor  was  not  inclined  to  agree  with  his  predeces- 
sor, and  though  ultimately  affirming  the  decree  which 
had  been  pronounced,  he  makes  this  observation,  which 
has  been  the  ground  of  a  good  deal  of  discussion  since : 
he  says  (speaking  of  the  trusts  of  the  term), ''  The  trusts 
declared  concerning  the  same  empower  the  trustees  to 
sell  the  premises  for  raising  the  money  for  the  daughter  of 
MTS.LuttereUy  and  a  power  to  sell  implies  a  power  to  mort- 
gage, which  is  a  conditional  sale.^'  In  reference  to  that  ob- 
servation. Lord  Langdcde^  in  delivering  judgment  in  Hal- 
denby  v.Spofforth  (ft),  says, "  This  I  conceive  to  mean,  that 
where  it  is  intended  to  preserve  the  estate,  there,  under  a 
direction  for  sale,  a  mortgage  will  sufficiently  answer  the 

purpose :  ^* 
(a)  3  P.  TT.  1  :  see  p.  9.  (h)  1  Beav,  390  :  see  p.  395. 
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purpose;^*  that  is  (as  I  apprehend  the  meaning  of  the        1852. 
learned  Judge)  that  where  the  estate  is  to  go  subject  to  stroughill 
a  charge,  there  can  be  no  objection  to  raise  that  charge  v, 

by  mortgage.  In  Ball  v.  Harris  (a)  Lord  Cottenham 
had  also  occasion  to  observe  upon  the  case  of  Mills  v. 
Banks^  and  he  considers  it  as  settling  a  general  ques- 
tion :  he  says, — "  The  third  point  is  equally  untenable, 
viz.  that  the  right  of  the  trustee  to  sell  did  not  authorize 
the  mortgage :  so  long  ago  as  the  case  of  Mills  v.  Banks^ 
in  1724,  it  seems  to  have  been  assumed  as  settled  that 
'  a  power  to  sell  implies  a  power  to  mortgage  which  is  a 
conditional  sale ;'  and  no  case  has  been  quoted  throwing 
any  doubt  upon  that  proposition ;  '^  and  he  then  shows 
that  the  case  before  him  did  not  depend  simply  upon 
that.  My  own  opinion  is,  that  generally  speaking,  a 
power  of  sale,  a  power  of  sale  out  and  out,  for  a  purpose 
or  with  an  object  beyond  the  raising  of  a  particular 
charge,  does  not  authorize  a  mortgage ;  but  that  where 
it  is  for  raising  a  particular  charge  and  the  estate  itself 
is  settled  or  devised  subject  to  that  charge,  there  it  may 
be  proper  under  the  circumstances  to  raise  the  money 
by  mortgage,  and  the  Court  will  support  it  as  a  condi- 
tional sale,  as  something  within  the  power,  and  as  a 
proper  mode  of  raising  the  money. 

This  point,  however,  is  not  without  authority,  for  the 
precise  question  came  before  Lord  Langdale  in  the  case 
of  Haldenby  v.  Spofforth  (a),  already  referred  to.  There 
the  trustees  were  to  sell  and  dispose  of  the  testator^s  real 
estates,  and  such  part  of  his  personal  estate  as  should  not 
consist  of  money,  and  to  give  receipts :  seven  years  after 
the  death  of  the  testator  the  trustees  mortgaged  the  pro- 
perty; and  the  Master  of  the  Rolls  held  that  that 
mortgage  could  not  be  sustained,  and  that  it  was  con- 
trary 

(a)  4  Myl.  Sf  Cr.  264 :  see  p.  267.  ib)  1  Beav.  390. 
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1852.        trary  to,  and  not  within  the  trusts  for  sale.     In  a  case 

v.-^-v^^'      ^jgQ  ^f  jidij^gg  y^  Hall  in  the  Court  of  Exchequer,  with 
Stroughill  ^  ,  . 

V.  some   papers   in  which   I   have   been   furnished.    Lord 

Abinger  set  aside  a  mortgage  under  somewhat  similar 
circumstances.  The  testator  had  devised  estates  upon 
trust  for  sale ;  and  at  the  time  of  his  death  he  had  an 
account  at  his  bankers',  on  which  there  was  a  balance 
against  him  of  about  5000/. :  the  executors  then  opened 
an  account  with  the  same  bankers,  and  incurred  a  debt 
which  amounted  to  another  6000/.;  they  then  gave 
the  bankers  a  mortgage  for  both  sums :  the  bankers 
filed  a  bill  as  mortgagees  to  establish  their  claim  and 
to  have  a  sale ;  but  their  bill  in  respect  of  that  claim 
was  dismissed  with  costs :  it  was  treated  as  an  ordinary 
creditor's  suit,  and  a  common  decree  for  sale  was  made, 
under  which  the  bankers  would  come  in  as  creditors  but 
not  as  mortgagees.  I  think  that  was  quite  right,  because 
there  was  no  power  in  the  trustees  under  a  trust  to  sell 
and  pay  debts  to  convert  a  simple  contract  debt  of  the 
testator  to  the  bankers  into  a  mortgage  debt :  and  as  to 
the  debt  which  they  themselves  incurred,  though  it  might 
be  an  execution  of  the  trust  it  was  also  a  simple  contract 
debt ;  and  they  were  not  justified  by  means  of  a  mort- 
gage in  giving  to  it  a  difierent  character  from  that  in 
which  it  had  been  contracted.  The  case  was,  therefore, 
I  think,  rightly  decided,  and  though  it  does  not  bear  very 
strongly  upon  the  one  before  me,  yet,  as  far  as  it  goes, 
it  is  an  authority. 

The  case  of  Ball  v.  Harris  (a),  before  alluded  to,  de- 
pended on  a  different  rule,  and  does  not  affect  the 
authorities  to  which  I  have  referred.  There  the  testator 
fii'st  of  all  directed  his  just  debts  to  be  paid,  so  that 
the  words  which  followed  as  to  the  rest  and  residue  of 

his 

(fl)  4  Myl.  ^  Cr.  264 :  see  p.  268. 
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his  estates  created  by  implication  a  charge  of  the  debts        1852. 

upon  his  real  estates ;  he  then  devised  his  real  estates  to  «  '^     '^      ' 
,  ,  .  Stroughill 

trustees  in  fee  upon  trust  for  certain  persons  successively :  v. 

the  trustees  having  mortgaged,  the  point  raised  was, 
whether  they  could  make  a  title  irrespective  of  the 
question  of  the  debts,  without  the  purchaser  or  mort- 
gagee being  bound  to  see  to  the  application  of  the 
money,  and  whether  the  mortgage  could  be  maintained. 
The  Lord  Chancellor  maintained  the  mortgage  upon 
the  ground  that  it  was  not  the  case  of  a  mere  power  to 
sell,  but  that  there  was  a  trust  to  raise  money  out  of  the 
estate  to  pay  debts  (he  means  by  implication)  ;  and  he 
observes, — "  It  would  indeed  be  most  injurious  to  the 
owners  of  estates  charged,  if  the  trustee  could  effect  the 
object  of  his  trust  only  by  selling  the  estate/''  This 
case,  therefore,  introduces  the  very  proper  distinc- 
tion, that  where  there  is  a  general  trust  without  a  mode 
of  raising  charges,  or  where  by  force  of  the  charge  itself 
there  is  an  implied  trust  to  raise  it,  and  the  estate 
itself  is  disposed  of  subject  to  that  obligation  (which 
must  be  a  power  to  sell),  then  the  charge  may  be 
raised  by  mortgage  as  well  as  by  sale ;  for  it  is  clear  that 
in  Sail  v.  Harris  there  was  no  trust  to  sell  out  and  out 
and  then  to  pay  the  debts  and  apply  the  money ;  but 
there  was  a  devise  of  the  estates  upon  trust  for  certain 
persons  after  the  direction  to  pay  the  debts ;  and  there 
was  thus  a  general  charge  which  the  Court  construed 
into  a  power  to  dispose  of  the  estates  in  the  best  manner 
to  effect  the  objects  of  the  testator.  I  am,  therefore,  of 
opinion  in  the  present  case  upon  the  first  point,  that 
the  trust  did  not  authorize  a  mortgage,  and  that  the 
equitable  mortgages  in  question  cannot  be  maintained. 

Another  and  distinct  line  of  authorities,  probably 
those  to  which  the  Vice-Chancellor  referred  as  com- 
pelling him  to  come  to  the  decision  at  which  he  arrived, 

U  U  2  were 
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18o2.        were  referred  to  in  the  argument;    and  the  question 

Stroughill  ^®  ^^^^  ^^^  ^^®y  ^^^^  upon  the  present  case.       The 
V.  authorities   were  of  this  nature ;    they  were  cases  in 

which,  there  being  a  charge  and  no  provision  or  decbura- 
tion  that  the  trustees^  receipts  should  be  discharges, 
purchasers  or  mortgagees  were  held  to  be  absolved  from 
looking  to  the  application  of  the  money,  by  the  circum- 
stance that  legacies  only  were  not  charged  but  that 
debts  and  legacies  were  charged.  In  reference  to  this  a 
difference  of  opinion  existed  between  the  late  Vice- 
Chanccllor  of  England  and  Lord  Lyndhurst.  The  first 
case  to  which  it  is  necessary  to  refer  is  Watkins  v. 
Cheek  (a)  ;  and  it  establishes  a  rule  with  which  I  find  no 
fault,  namely,  that  if  the  party  raising  money  is  himself 
also  the  owner  of  the  property  as  well  as  trustee,  and  he 
is  not  raising  money  for  the  payment  of  the  obligation 
with  which  the  property  is  charged,  there,  the  purchaser 
or  mortgagee  may  not  be  bound  to  see  to  the  applica- 
tion ;  but  if  it  expressly  appears  that  a  man  who  is  not 
the  owner,  having  got  property  subject  to  a  charge, 
is  selling  or  mortgaging  not  for  that  purpose  (as  the 
Vice-Chancellor  in  Watkins  v.  Cheek  thought  it  appeared 
that  he  was),  then  the  case  would  be  the  same  as  that  of 
an  executor  mortgaging  or  selling  under  circumstances 
raising  a  fair  presumption  that  he  was  acting  only  for  his 
own  benefit,  and  consequently  such  a  proceeding  would 
not  be  deemed  a  good  execution  of  the  trust  so  as  to 
absolve  the  purchaser  from  seeing  to  the  application  of 
the  money. 

The  next  case,  Johnson  v.  Kennett  (A),  is  very  simple. 
By  the  will  certain  legacies  were  given,  and  subject  to 
those  legacies  and  the  payment  of  his  debts  and  funeral 
and  testamentary  expenses,  the  testator  gave  all  his  real 
and  personal  estate  to  his  son  in  fee.     Here  then  the 

son 

(a)  2  S,Sf  S.  199.  {b)  6  iSbm.  384. 
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son  was  a  trustee  for  the  payment  of  legacies  and  debts,        1 852. 

but  he  was  likewise  (subject  to  those  debts)  the  owner,  ^  ^^-^>r-^*>' 

^      •'  ^       ^  /        ^  Strououill 

and  therefore  he  would  always  in  his  dealini^s  with  the  v. 

estate  fill  the  two  characters.  The  son  settled  the  kstey. 
estate  to  uses  as  if  it  was  his  own  property,  and  then 
raised  money  by  the  sale  of  the  estate :  bonds  of  indem- 
nity were  taken  against  the  legacies,  some  of  them 
general  bonds ;  and  the  question  was  whether  the  sale 
could  be  maintained.  The  Vice-Chancellor  was  of 
opinion  that  it  could  not,  and  he  went  upon  the 
ground  that  the  man  was  dealing  with  the  property 
as  his  own,  and  that  therefore  it  could  not  be  sup- 
posed it  was  an  execution  of  the  trust  for  payment 
of  the  debts.  Lord  Lyndhurst  reversed  that  deci- 
sion (a),  and  upon  a  ground  not  altogether,  I  think, 
satisfactory:  he  puts  it  thus, — "But  it  is  said  that 
the  debts  having  been  paid,  and  paid  out  of  the 
personal  estate,  and  nothing  remaining  but  the  lega- 
cies, the  case  falls  within  the  general  rule  applicable 
to  cases  when  legacies  alone  are  charged  upon  the 
real  estate,^'  thus  making  the  decision  below  to  turn 
upon  tliis,  that  although  there  was  an  original  charge  of 
debts  and  legacies,  yet,  as  the  debts  had  been  paid  and 
the  legacies  alone  remained  charged,  the  case  came  with- 
in the  rule  that  the  purcliaser  is  bound  to  see  to  the  ap- 
plication of  the  money  for  payment  of  legacies.  The 
learned  Judge,  in  answer  to  that,  said,  "  I  find  no  au- 
thority for  such  a  proposition :  the  rule  ap{)lies  to  the 
state  of  things  at  the  death  of  the  testator ;  and  if  the 
debts  are  afterwards  paid,  and  the  legacies  alone  are  left 
as  a  charge,  that  circumstance  does  not  vary  the  general 
rule.'^  Though  I  see  that  as  counsel  I  had  to  argue 
the  other  way,  I  apprehend  that  the  purchaser  had  a 
good  title,  but  not  upon  the  ground  just  stated.  The 
son  being  absolute  owner  of  the  estate,  subject  to  the 

debts 
{a)  3  Myl  if  K,  624  :  see  p.  631. 
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1852.        debts  and  legacies,  was  at  liberty  to  settle  it  to  uses 
Stroughill  ^^^  himself  just  as  he  thought  proper,  and  when  he  sold, 
V.  he  sold  as  owner  as  well  as  trustee,  and  a  sale  was  no 

breach  of  trust ;  it  was  a  sale  by  him  in  his  proper  cha- 
racter, but  still  subject  in  equity  to  the  payment  of  the 
delpts  and  legacies.  He  stood  in  the  same  situation  as 
an  heir-at-law,  who,  being  liable  to  the  testator's  debts, 
has  power  to  dispose  of  the  estate  by  sale,  if  he  thinks 
proper,  but  is  bound  to  apply  the  money  that  he  receives 
from  the  sale  in  payment  and  satisfaction  of  the  debts,  and 
this  Court  will  compel  him  to  do  so,  and  will  not  allow  him 
to  divert  the  money  to  other  purposes.  I  apprehend, 
therefore,  that  in  such  a  case,  without  resorting  to  any 
rule  like  that  to  which  Lord  Lyndhurst  resorted,  there 
was  a  perfectly  good  title  in  the  purchaser. 

The  next  case,  Page  v.  Adam  (a),  very  much  resembles 
the  last,  but  there  debts  were  actually  due  at  the  time 
of  the  sale.  The  testator  made  his  will,  and  gave  the 
property  subject  to  the  payment  of  debts  legacies  and 
annuities ;  and  the  question  raised,  probably  for  the 
first  time,  was,  whether  the  purchaser  took  subject  to 
the  annuity :  the  Master  of  the  Rolls  decided,  I  think 
very  properly,  that  he  did  not,  and  that  the  sale  was 
good  against  the  annuity  :  there  being  a  general  charge, 
he  considered  that  the  purchaser  was  perfectly  safe,  and 
he  did  not  think  right  to  follow  the  decision  of  the  Vice- 
Chancellor. 

The  yicc-Chancellor   had  also  before  him  another 

case,  Forbes  v.  Peacock  (J),  (and  here  I  may  say  with 

regard  to  these  particular  decisions  of  that  learned  Judge, 

that,  at  the  time  he  gave  them,  the  general  feeling  of  the 

profession  was  undoubtedly  in  favour  of  the  view  which  he 

took)  :  there  the  testator  directed  that  his  debts  should 

be 
(<7)  4  Beat?.  269.  (6)  11  Sm.  152. 
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be  paid,  and  he  gave  the  estate  to  his  wife  for  life  subject        ]  852. 

to  his  debts  and  certain  leiracies,  and  he  irave  her  power  ^  >-^-v-^*^ 

®       7  .     .  Stroughill 

to  sell  it  if  she  thought  proper  in  her  lifetime ;  and  after  v. 

Stating  what  was  to  be  done  with  the  money,  he  directed  nstby. 
£hat  if  the  estate  was  not  sold  in  her  lifetime  it  should 
be  sold  at  her  death  :  the  widow  lived  twenty-five  years 
after  her  husband  s  death,  and  did  not  sell  the  estate, 
and  the  estate  became  saleable  upon  her  death: 
this  is  a  circumstance  to  be  noted,  for  it  was  not  the 
case  of  an  executor  selling  at  the  end  of  twenty-five 
years  without  any  reason  for  doing  so,  but  it  was  a 
clear  execution  of  the  trust,  that  trust  being  properly 
held  by  the  Vice-Chancellor  to  be  in  the  executor.  The 
matter  came  before  him  again  after  he  had  overruled 
a  demurrer  which  had  been  filed  to  the  bill,  and  he 
then  refused  to  sustain  the  purchase,  being  of  opinion 
that,  under  the  circumstances,  the  purchaser  must  be 
taken  to  have  known  that  there  was  an  outstanding 
charge :  he  considered  that  Page  v.  Adam  was  an 
authority  against  him^  but  he  could  not  acquiesce 
in  it.  The  case  came  on  appeal  before  Lord  Lyndr 
hursty  who  was  of  opinion  against  the  Vice-Chancel- 
lor, and  reversed  the  decision  (a).  In  doing  this  he 
admits,  what  I  have  already  stated,  that  if  the  pur- 
chaser had  notice  that  the  vendor  intended  to  commit  a 
breach  of  trust  and  was  selling  the  estate  for  that  pui^ 
pose,  he  would,  by  purchasing  under  such  circumstances, 
be  concurring  in  the  breach  of  trust  and  thereby  become 
responsible ;  and  then  he  makes  this  observation, — 
'^  But  assuming  that  the  facts  relied  upon  in  this  case, 
amount  to  notice  that  the  debts  had  been  paid,  yet,  as 
the  executor  had  authority  to  sell  not  only  for  the  pay- 
ment of  debts  but  also  for  the  purpose  of  distribution 
among  the  residuary  legatees,  this  would  not  afibrd  any 
inference  that  the  executor  was  committing  a  breach  of 

trust 
(a)  1  PhU,  717-  seep.  721. 
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1852.        trust  in  selling  the  estate,  or  that  he  was  not  performing 

o  ^^-'■>'"^*^      what  his  duty  required.     The  case  then  comes  to  this, 
Strouohill  \ 

if  authority  u  given  to  sell  for  the  payment  of  debts  and 

legacies,  and  the  purchaser  knows  that  the  debts  are 
paid,  is  he  bound  to  see  to  the  application  of  the  pur- 
chase-money i    I  apprehend  not*.    In  the  case  of  JoAn- 
son  V.  Kennett^  where  it  was  contended  that  the  rule  did 
not  apply,  because  the  debts  had  been  paid  before  the 
sale  took  place,  I  held  that  the  rule  had  reference  to  the 
death  of  the  testator,  and  therefore  that,  even  supposing 
the  debts  were  paid  before  the  sale  took  place,  and  that 
the  legacies  alone  remained  as  a  charge,  that  circum- 
stance would  not  vary  the  general  rule.^'     There  is  a 
note  by  the  reporter,  in  which  he  says ; — "  If,  notwith- 
standing this  decision,  it  should  still  be  inferred  from  the 
terms  of  the  dictum  in  Johnson  v.  Kennetty  that  the  rule 
would  not  apply  to  a  case  in  which  it  should  happen  that 
there  were  no  debts  due  at  the  testator's  death,  and  that 
the  purchaser  knew  it,  I  have  the  authority  of  Lord 
Lyndhurst  for  stating  that  he  did  not  intend  on  that  oc- 
casion to  lay  down  any  rule  which  should  govern  such  a 
case;    and  that  the  guarded  and  somewhat  qualified 
terms  in  which  the  dictum  is  referred  to  and  adopted  in 
this  case  were  used  for  the  express  purpose  of  excluding 
that  inference.^'     I  cannot,  however,  think  that  a  satis- 
factory settlement  of  this  important  point.     The  differ- 
ence is  this ; — Lord  Lyndhurst  represents  the  Vice-Chan- 
cellor as  saying  that  if  there  be  a  general  charge  of  debts 
and  legacies,  the  purchaser  is  absolved  from  seeing  to 
the  payment  of  legacies  on  account  of  the  charge  of 
debts,  but  if  the  charge  of  debts  has  been  satisfied  and 
the  purchaser  knows  it  has  been  satisfied,  he  is  then  in 
the  same  situation  as  if  there  was  only  an  ori^nal  charge 
of  legacies,  and  he  is  bound  to  see  to  the  application  of 
the  purchase-money;  but  to  this  Lord  Lyndhurst  an- 
swers that  the  rule  is  different,  and  that  if  there  is  a  gene- 
ral 
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ral  charge  of  debts^  the  case  must  be  taken  as  it  stood  at        1852. 
the  death  of  the  testator,  and  if  there  were  debts  then,  gm-ouoHiLL 
although  they  were  afterwards  satisfied,  the  purchaser  is  v, 

not  liable :  then  he  says,  as  I  understand  by  the  note, 
that  he  did  not  mean  to  decide  that  if  there  were  no 
debts  at  the  death  of  the  testator  the  purchaser  was 
not  bound.  I  cannot  however  follow  that  distinction. 
The  case  must  stand  upon  one  of  two  grounds :  either  that 
there  arc  no  debts  within  the  knowledge  of  the  purchaser, 
and  then  it  is  indifierent  whether  there  were  no  debts  at 
the  death  of  the  testator  or  no  debts  at  the  time  of 
the  purchase,  or,  which  is  more  satisfactory  and  open 
to  no  ambiguity,  on  the  ground  that  when  a  testator, 
by  his  will  charges  his  estate  with  debts  and  legacies,  he 
shows  that  he  means  to  entrust  his  trustees  with  the 
power  of  receiving  the  money,  anticipating  that  there 
will  be  debts,  and  thus  providing  for  the  payment  of 
them.  It  is  by  implication  a  declaration  by  the  testator 
that  he  intends  to  entrust  the  trustees  with  the  receipt 
and  application  of  the  money^  and  not  to  throw  any 
obligation  at  all  upon  the  purchaser  or  mortgagee :  that 
intention  does  not  cease  because  there  are  no  debts ;  it 
remains  just  as  much  if  there  are  no  debts  as  if  there  are 
debts,  because  the  power  arises  from  the  circumstance 
that  the  debts  are  provided  for,  there  being  in  the  very 
creation  of  the  trust  a  clear  indication  amounting  to  a 
declaration  by  the  testator  that  he  means,  and  the 
nature  of  the  trust  shows  that  he  means,  that  the  trus- 
tees are  alone  to  receive  the  money  and  apply  it.  In 
that  way  all  the  cases  are  reconcileable,  and  all  stand 
upon  one  footing,  namely,  that  if  a  trust  be  created  for 
the  payment  of  debts  and  legacies,  the  purchaser  or 
mortgagee  shall  in  no  case  be  bound  to  see  to  the  appli- 
cation of  the  money  raised.  This  would  be  a  consistent 
rule  on  which  everybody  would  be  able  to  act,  autho- 
rised, too,  by  the  words  of  the  testator,  and  drawing 

none 
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1852.        none  of  those  fine  distinctions  which  embarrass  courts 
Strouohill  ^^^  counsel,  and  lead  to  litigation ;  and  it  is  one  to  which 

V.  I  shall  adhere  as  long  as  I  sit  in  this  Court. 

Anstey. 

The  cases,  however,  which  I  have  been  considering 
do  not,  in  my  opinion,  apply  to  the  case  before  me :  they 
were  referred  to,  no  doubt,  as  showing  that  at  a  con- 
siderable distance  of  time  a  mortgage  or  sale  has  been 
upheld  under  trusts  of  this  nature,  but  they  do  not  bear 
out  that  proposition :  they  stand  upon  distinct  grounds. 
In  Johnson  v.  Kennett^  there  was  an  actual  gift  of  the 
property  to  the  person  subject  to  the  trust,  and  I  have 
already  explained  my  view  of  that  decision :   in   such 
a  case  as  that,  the  purchase-money  could  not  be  fol- 
lowed in  the  hands  of  the  purchaser  or  mortgagee.    The 
other  cases  depend  upon  a  totally  different  point,  namely, 
the  intention  to  confer  the  right  to  give  receipts^  and 
certainly  they  do  not  touch  the  present  question,  and 
as  to  Forbes  v.  Pe€u:ock^  it  is  quite  a  mistake  to  suppose 
that  that  was  a  trust  executed  at  a  distance  of  twenty- 
five  years  from  the  time  when  it  arose,  for  it  was  exe- 
cuted at  the  time  at  which  it  did  arise,  which  happened 
to  be  twenty-five  years  after  the  death  of  the  testator. 

I  will  only  add,  in  regard  to  the  general  question 
of  distance  of  time,  that  people  who  deal  with  trustees 
raising  money  at  a  considerable  distance  of  time  and 
without  an  apparent  reason  for  so  doing,  must  be  con- 
sidered as  under  some  obligation  to  inquire  and  to  look 
fairly  at  what  they  are  about.  I  do  not  thus  mean  to 
incumber  or  to  lessen  the  security  of  purchasers  or 
mortgagees  under  trusts ;  but  if  for  a  great  number  of 
years  a  trust,  such  as  that  here,  remains  unperformed, 
and  parties  are  found  in  possession  and  receipt  of  the  rents 
of  the  trust  property,  and  then  an  application  is  made  of 
it  without  their  concurrence  by  the  trustees,  it  may  place 

those 
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those  who  deal  with  the  trustees  in  a  situation  of  having        1852. 
it  established  that  there  was  a  breach  of  trust,  of  which   sJlj^r^^TTr,, , 
they  ought  to  have  taken  notice.     So  far,  however,  from  v. 

wishing  it  to  be  supposed  that  anything  which  now  falls 
from  me  is  to  lessen  the  security  or  safety  of  persons 
who  are  piu^chasers  or  mortgagees  under  ordinary  cir- 
cumstances, I  am  endeavouring  to  lay  down  a  rule  to 
make  them  more  secure  than  perhaps  they  have  hitherto 
been. 

Unhappily  for  the  present  Plaintiffs,  there  is  no  au- 
thority that  I  am  aware  of  in  favour  of  the  transaction 
which  they  are  seeking  to  sustain ;  and  it  is  not  therefore 
possible  for  me  to  affirm  the  decree  of  the  Court  below. 
I  must  set  aside  the  mortgages,  declaring  them  to  be 
invalid,  and  to  be  no  charges  upon  the  property ;  and 
strictly  I  ought  to  dismiss  the  claim  with  costs,  but  con- 
sidering the  gi*eat  hardship  of  the  case,  I  shall  not  do  so. 


Some  discussion  then  took  place  in  reference  to  the 
costs,  and  as  to  the  delivery  up,  by  the  Plaintifls,  of  the 
title  deeds  of  the  premises. 

The  Lord  Chancellor  finally  directed,  with  a  view 
to  save  further  litigation,  that  the  Plaintiffs  should 
deliver  up  the  title  deeds,  but  not  the  articles  of  agree- 
ment ;  and  that  on  this  being  done,  the  Defendants 
should  pay  the  costs  of  the  hearing  in  the  Court  below, 
and  that  there  should  be  no  costs  of  the  appeal. 


Vol.  I.  X  X 


D.  M.  G. 
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1861. 


November  20.  REYNELL  v.  SPRYE. 

SPRYE  V.  REYNELL. 

Before  The     fjpHESE  were  an  original  and  supplemental  suit,  and 

Lords  JL  ■..  «  .  ,  , 

JusTicBs.  corresponding  cross  suits,  on  which  an  appeal  was 

Upon  a  mo-  pending  from  a  decree  of  Vice-Chancellor  Wigram. 
duction  of °"  ^^'^  circumstances  out  of  which  the  suits  arose  may  be 
documents  in    coUected  from  the  report  of  the  case  upon  the  appeal 

ant's  custody,  ^^^^^h  immediately  follows  this  report, 
the  Pourt  will 

evidence  ex-  ^  motion  was  now  made  on  behalf  of  the  Plaintiff  in 

traneous  to       ^^  cross  suits,  that  the  Defendants  in  those  suits  micrht 

the  answer,  to  ,       .  .  ,     . 

show  that  a      produce  the  several  deeds,  papers,  and  writmgs  admitted 

d*?u*^"  t  h  d  '^y  ^^^^^  answers  and  the  schedules  thereto,  to  be  in 
been  fraudu-     the  Defendants^  possession,  custody,  or  power,  including 

lently  omitted  xl       •  a  •  •         i»  i  x^  •!•  j  •    xi.  j.« 

from  the  sche-  ^'^®''®'°  certam  copies  of  letters  specified  m  the  notice 

dule,  although  of  motion,  and  also  the  instructions  to  the  counsel  of  the 
does  not  ob-     Defendants  to  amend  the  original  bill,  together  with  all 

jcct  to  the  ad-  other  instructions  laid  by  the  Defendants^  solicitors  be- 

mission  of  the    -         ,    . 

extrinsic  evi-    fore  their  counsel,  for  the  preparation  of  the  original  bill 

adduced  evu'  ^  *^^  ^^^  above-mentioned  cause,  and  for  the  prepa- 
dence  to  con*    ration  of  his  answers  to  the  cross  bills,  and  all  other 

instructions  laid  by  them  before  their  said  counsel.     The 
motion  also  sought  leave  to  file  a  supplemental  bill. 

The  motion  was  supported  by  affidavits,  including  one 
made  by  a  clerk  of  a  law  stationer  employed  by  the  De- 
fendants^ solicitors,  which  (if  true)  showed  that  there 
had  been  omitted  from  the  schedule  to  the  answer  in 
the  cross  suit  certain  instructions  to  the  Defendants' 
counsel,  and  that  from  these  instruments  it  would  appear 
that  an  opinion  of  counsel  had  been  communicated  to  the 

plaintiff 
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plaintiff  in  the  original  suit  before  July  1843,  a  fact  on        1852. 
the  supposed  absence  of  which  the  judgment  in  the      ^'^'"^'^ 

IvBYNKLL 

Court  below  mainly  turned.  o. 


Sprye. 


In  opposition  to  the  motion,  affidavits  were  also  filed. 
The  allegations  in  the  affidavits  on  the  two  sides  were  in 
direct  conflict. 

The  Solicitor- General,  Mr.  Betkelly  and  Mr.  T.  H. 
Terrell,  in  support  of  the  motion,  were  desired  by  the 
Court  to  assume,  for  the  purpose  of  the  argument,  the 
truth  of  the  affidavits  on  which  they  relied,  and  upon 
that  hypothesis  to  show,  that  according  to  the  practice 
of  the  Court  it  could  make  an  order  for  production. 
They  then  contended,  that  where  a  Defendant  has  been 
allowed  to  seal  up  parts  of  documents  upon  affidavit,  it  is 
competent  to  the  Plaintiff  to  show  that  the  affidavit  is 
untrue,  and  to  have  the  seal  removed  ;  and  they  argued 
that  this  was  the  same  case  in  principle. 

They  cited  Bowes  v.  Femie  (a). 

Sir  F.  Kellt/y  Mr.  Lloyd,  and  Mr.  Shapter  for  the 
Defendants,  said,  that  it  was  the  earnest  desire  of  their 
clients  that  the  whole  of  the  matter  should  be  before  the 
Court. 

The  Lord  Justice  Knigut  Bruce. 

In  this  cause,  which  is  a  suit  by  bill  and  cross  bill 
between  Sir  Thomas  Reynell,  now  deceased,  and  Lady 
Elizabeth  Reynell  on  one  side,  and  on  the  other  a  gen- 
tleman named  Sprye  and  his  wife,  to  say  nothing  of  any 
formal  or  immaterial  party — ^a  decree  has  been  obtained 
by  Sir  Thomas,  or   Lady  Elizabeth,   Reynell,  against 

which, 

(fl)  3  Myl.  ^  Cr.  632. 

X  X  2 
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1852.  which,  Captain  and  Mrs.  Sprye  have  by  way  of  petition  of 
rehearing  appealed,  and  the  present  motion  proceeds 
on  grounds  which,  for  the  purpose  of  the  argument,  have 
been  assumed  to  be  true,  and  of  course  for  that  purpose 
only.  It  is  said  that,  a  discovery  of  documents  having 
been  required  by  the  bill  of  Captain  and  Mrs.  Sprye^ 
that  discovery  was  so  given  by  Sir  Thomas  ReynelL,  as 
not  to  include  a  case  and  opinion  or  a  copy  of  a  case  and 
opinion,  it  being  clear  that  the  schedule  ought  to  have  in- 
cluded that  document  if  it  was  in  the  possession  or  power 
of  Sir  Thomas  Reynell  or  his  solicitors.  The  case  alleged 
and  assumed  for  the  purpose  of  the  argument  is,  that  the 
answer  was  in  that  respect  untrue ;  that  the  document 
was  in  truth,  at  the  time,  in  the  possession  of  Sir  Thomas 
Reynell  or  his  solicitor,  but  that  it  was  unfairly  and  dis- 
honestly concealed  by  Sir  Thomas  Reynell^  and  that  he 
was  knowingly  assisted  in  that  unfair  and  dishonest  con- 
duct by  his  solicitors ;  and  upon  this  ground  it  is  sought 
to  obtain  an  order  in  the  present  stage  of  the  cause,  to 
compel  the  production.  We  are  of  opinion  that  it  is  not 
competent  to  the  Court  to  make  an  order  of  this  de- 
scription without  laying  down,  and  in  fact  creating,  a 
new  system  of  practice  and  procedure.  If  the  alleged 
facts  are  true,  and  there  is  any  course  open  to  Captain 
and  Mrs.  Sprye  on  the  subject,— as  to  which  we  give  no 
opinion, — the  course  to  be  taken  must,  we  suppose,  be 
either  a  criminal  proceeding  or  a  proceeding  in  the 
nature  of  a  criminal  proceeding,  which  this  is  not,  or  a 
new  bill  either  supplemental  or  of  some  other  kind,  as  to 
which  our  leave  is  not,  we  apprehend,  necessary.  This 
motion,  therefore,  must  so  far  be  refused. 

With  regard  to  certain  other  documents,  seven  letters 
or  copies  of  letters,  there  is  a  total  absence  of  admission 
that  any  one  of  them  is  or  at  the  time  of  putting  in  the 
answer  was  in  the  possession  or  power  of  Sir  Thomas 

Reynell 


The  order  was,  that  Captain  Sprye  should  pay  to  Lady 
Elizabeth  Reynell  and  Messrs.  Walker  and  Grants  all 
the  costs  of  the  motion  ;  that  certain  documents  agreed 
upon  should  be  produced ;  and  by  the  consent  of  Lady 
Elizabeth  Reynell^  it  was  ordered  that  Captain  and  Mrs. 
Sprye  should  be  at  liberty  within  two  months  to  file 
such  supplemental  bill,  in  the  nature  of  a  bill  of  review, 
as  they  might  be  advised,  upon  depositing  50/.  with  the 
registrar. 
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Reynell  or  of  his  solicitors.  When  I  say  that  there  is  no  1852. 
admission^  I  do  not  forget  the  inchoate  and  incomplete 
admission  as  to  some  of  those  seven  documents  which 
was  made  or  intended  to  be  made,  but  which  is  said  to 
liave  been  made  or  intended  by  mistake^  and  which  we 
cannot  now  at  least  decide  not  to  have  been  so.  As  to 
the  rest  of  the  documents,  the  production  of  them  being 
consented  to,  there  is  no  occasion  to  say  more. 

The  Lord  Justice  Lord  Cr  an  worth  concurred. 
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1852. 


January  17.  KEYNELL  r.  SPRYE. 

19,20.26,27, 

Fefrlii'a.  SPRYE  V.  REYNELL. 

March  15. 

Befwe  The     ^HIS  was  an  appeal  from  the  decision  of  Sir  James 

Lords  Wigranu  reported  in  the  8th  Volume  of  Mr.  Hares 

Justices.  "^  "^ 

1.  Where  J.,    Reports,  page  222. 
having  a  right 

which  was  The  facts  appear  sufficiently  from  that  Report  and 

supposed  to       ^         xi_     T   J 
be  of  unccr-      *ro™  ^^e  J  udgments. 

tain  extent,  The 

likely  to  be 

resisted  or  Questioned,  and  not  susceptible  immediately  or  easily  of  proof,  and  B. 
undertook  tne  ascertainment  and  establishment  of  this  right,  on  the  terms  of  the 
expenditure  for  the  purpose  being  his,  and  of  his  having  half  the  benefit  of  what 
should  be  so  obtained :  Held,  that  such  an  agreement,  (whether  it  amounted 
strictly  in  point  of  law  to  champerty  or  maintenance  so  as  to  constitute  a  punish- 
able offence  or  not,)  must  be  considered  against  the  policy  of  the  law,  mischievous, 
and  such  as  a  court  of  equity  ought  to  discourage  and  relieve  against. 

2.  Where  one  contracting  party  has  intentionally  misled  the  other,  by  de- 
scribing his  rights  as  being  different  from  what  he  knew  them  really  to  be,  it  is  no 
answer  to  the  charge  of  fraud  to  say,  that  the  party  alleged  ta  be  guilty  of  it 
recommended  the  other  to  take  advice,  or  even  put  into  his  hands  the  means  of 
discovering  the  truth.  However  negligent  the  party  may  have  been  to  whom  the 
incorrect  statement  has  been  made,  yet  that  is  a  matter  affording  no  ground  of 
defence  to  the  other. 

3.  Where  one  of  the  parties  to  a  negotiation  induces  the  other  to  contract  on 
the  faith  of  representations  any  one  of  which  has  been  untrue,  the  whole  contract 
is  to  be  considered  as  having  been  obtained  fraudulently ;  nor  is  the  case  varied 
by  the  circumstance  that  the  untrue  representation  was  in  the  first  instance  the 
result  of  innocent  error,  if,  after  the  discovery  of  the  error,  the  party  who  made  the 
representation  suffer  the  other  to  continue  in  that  error. 

4.  Where  the  parties  tu  a  contract  against  public  policy,  or  illegal,  are  not  in 
pari  delicto,  and  where  public  policy  is  considered  as  advanced  by  idlowing  either, 
or  at  least  the  more  excusable  of  the  two,  to  sue  for  relief  against  the  transaction, 
relief  is  given  to  him. 

5.  Where  relief  in  equity  is  sought  against  a  person  alleged  to  have  obtained  an 
instrument  by  fraud,  or  otherwise  improperly  from  the  Plaintiff*  for  the  benefit  of 
the  Defendant,  and  the  facts  alleged  as  constituting  or  showing  the  fraud  or  im- 
proprietv  are  proved  against  him,  and  do  constitute  or  show  the  fraud  or  impro- 
priety, the  suit  will  not  fail,  because  the  bill  may  have  incorrectly  and  untruly 
alleged  a  third  person  to  have  been  a  participator  and  joint  actor  in  the  facts, 
althouirh  such  an  incorrect  mode  of  stating  the  case  may  affect  the  costs. 

6.  Where  the  Court  below  has  by  decree  given  substantial  relief  against  a 
Defendant,  with  costs  against  him  personally,  it  is  competent  to  the  Court  of 
appeal  aflirming  the  decree  as  to  the  relief,  to  vary  it  as  to  the  costs ;  but  to 
render  this  course  correct  there  ought  to  be  a  judicial  dissent  as  to  the  costs, 
strong,  clear,  and  undoubting. 

7.  At  the  hearing  an  injunction  may  be  granted  although  not  prayed  for  by 
the  bill. 
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The  Solicitor- General,  Mr.  Bethell,  and  Mr.  T.  H.        1852. 
Terrell  supported  the  appeal.  R*'^'"^*^ 


Sir  F.  Kelly ^  Mr.  Lloyd,  and  Mr.  Shapter  were  for 
the  Respondents. 

Upon  the  question  of  champerty  were  cited  Strachan 
V.  Brandon  (a),  Wood  v.  Downes  (ft),  Harrington  v. 
'^''^  C^))  Hunter  v.  Daniel  (d),  and  cases  there  cited ; 
Hartley  v.  Russell  (e),  Williams  v.  Protheroe  (/),  JTati^ 
A:i7t5^  Pleas  of  the  Crown,  456,  Stanley  v.  ./anes  (^), 
Cholmondely  y ,  Clinton  (Ji).  As  to  affording  relief  at  the 
instance  of  particeps  criminisy  Cecil  v.  Butcher  (t), 
Brackenbury  v.  Brackenbury{k)i  Osborne  v.  Williams  (/)j 
Zorrf  S/.  t/oAn  V.  Zad'y  *S^  ./b^n  (m),  Benyon  v.  Nettle- 
yard  in).  Upon  the  frame  of  the  suit,  Ferraby  v.  ^oft- 
5071  (o),  J^/efe  V.  Gibson  (p),  Archbold  v.  Commissioners 
of  Charitable  Bequests  (7),  Bellamy  v.  Saftiiw  (r). 

!Z%e  Lord  Justice  Kniqht  Bbucb. 

In  these  causes  the  ori^nal  Plaintifl,  Lieutenant-Ge- 
neral Sir  Thomas  Reynell,  sought,  and  after  his  death, 
Lady  Elizabeth  Reynell,  as  his  devisee  and  executrix, 
obtained,  from  a  learned  judge  of  this  Court,  not  now 
on  the  bench,  relief  against  two  instruments  as  affected 
in  equity  by  unfair  or  improper  dealing  alleged  to  have 
taken  place  on  the  part  of  Captain  Sprye,  who  with  Mrs. 
Sprye  his  wife,  claimed  the  benefit  of  those  instruments, 

their 

(a)  1  Eden,  303.  ik)  lb.  391. 

{b)  18  Ves.  120.  (0  18  Ves.  379. 

(c)  2  My.  4*  K.  590.  (m)  11  Ves.  535. 

((/)  4  Hare,  428.  (n)  3  JIfac.  Sf  G.  94. 

(0  2  Sim.  4-  S^tt.  244.  (o)  2  PAt/;.  255. 

(/)  5  Bing.  309.  (p)  1  H.  of  L.  Ca.  605. 

(^)  7  Bing.  369.  (g)  2  H.  of  L.  Ca.  440. 

(A)  4  B/t.  4  &  90.  (r)  2  PAt2/.  425. 
(t)  2  Joe.  4*  fT.  565. 


V. 

Sprye. 
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1852.  their  alleged  rights  under  which,  they  by  their  suit 
sought,  but  in  the  opinion  of  the  Vice-Chancellor  who 
dismissed  their  bill,  were  not  entitled,  to  enforce. 

[After  describing  generally  the  nature  of  the  im- 
peached documents,  which  are  set  out  in  Mr.  Hares 
Report,  his  Lordship  continued  :] 

The  case  brought  before  us  upon  a  petition  of  appeal  or 
re-hearing,  presented  by  Capt.  and  Mrs.  Sprye  in  each 
of  the  causes,  occupied  here,  as  it  had  done  before  Sir 
James  Wigram,  a  length  of  time  fully  commensurate  to 
its  bulky  materials  and  to  the  demands  of  justice.  The 
present  is  one  of  those  instances  of  cross  litigation,  in 
which  a  dismissal  of  each  of  the  contending  parties  is  in- 
capable of  terminating  the  dispute  between  them,  for 
that  course  taken  here  would  leave  Capt.  Sprye  at 
liberty  to  sue  Lady  Elizabeth  Reynell  (whether  without 
or  with  a  reasonable  chance  of  success)  for  the  purpose 
of  recovering  against  the  assets  of  Sir  Thomas  Reynell 
pecuniary  damages  (substantial  or  nominal)  upon  the 
agreement  of  1844,  and  a  covenant  contained  in  the 
conveyance  of  1843.  It  is  therefore  necessary,  not  only 
with  respect  to  the  costs,  but  also  otherwise,  to  de- 
termine whether  relief  ought  to  be  given  upon  the  bill 
filed  by  Sir  Thomas  Reynell, 

Whatever  may  become  of  the  suit  of  Sir  Thomas  Rey- 
nellf  1  apprehend  that  if  we  shall  dismiss  or  affirm  the 
dismissal  of  the  bills  filed  by  Capt.  and  Mrs.  Sprye^  that 
will  amount  to  an  adjudication  that  the  two  instruments 
in  question  (of  which,  if  either  confers  any  title  at  law,  it 
is  only  a  title  to  sue  for  pecuniary  damages,  inasmuch  as 
Mr.  Henry  ReynelVs  interest  in  his  real  property  was 
equitable  only)  confer  in  equity,  either  no  title  at  all,  or 
nothing  beyond  a  title  to  proceed  against  Sir  Thomas 
Reynell s  assets  for  the  recovery  of  pecuniary  damages ; 

while 
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while  it  is  obvious  that  the  success  of  Capt.  and  Mrs.  1852. 
Sprye  in  their  suit,  must  be  destructive  of  Sir  Thomas 
ReyneWs  suit,  which,  on  the  other  hand,  cannot  succeed 
without  causing  the  total  failuiv3  of  the  other.  But  there 
would  be  nothing  absurd  or  anomalous  in  a  dismissal  of 
each  of  the  bills  ;  and  as  in  most  instances,  so  especially 
in  this,  the  attack  on  each  side  requires  a  more  forcible 
and  clear  case  than  the  defence. 

I  have  but  another  word  in  the  nature  of  a  preliminary 
observation  to  say,  which  is  this : — ^upon  the  assumption 
of  the  decree  being  right,  as  far  as  it  goes,  it  might  well, 
I  think,  have  restrained  Capt.  Sprye  in  terms  from 
suing  Lady  Elizabeth  Reynell  at  law  upon  the  two  in- 
struments respectively,  an  addition  which  I  suppose  that 
the  Vice-Chancellor,  if  asked  to  make,  would  have 
made ;  for  though  an  injunction  of  that  kind  is  not,  I 
believe,  prayed  on  the  record,  the  omission  was,  I  appre- 
hend, at  the  hearing  of  the  causes  immaterial,  whatever 
the  rule  may  be  as  to  interlocutory  applications.  The 
decree  would,  perhaps,  have  also  contained  provisions 
concerning  some  other  documents  in  evidence  if  this 
had  been  asked  at  the  bar. 

And  now  as  to  the  merits,  my  remarks  on  which  may 
be  prefaced  usefully,  by  reading  the  two  impeached  in- 
struments. 

[His  Lordship  read  the  documents,  which  were  a  deed 
of  July  15,  1843,  and  a  letter  of  May  14,  1844,  both  of 
which  are  set  out  in  the  report  above  referred  to.] 

As  to  the  origin  of  these  documents,  it  seems  that  in 
or  before -4.pn7  of  the  year  1843,  Capt.  Sprye^  perhaps 
in  the  course  of  some  genealogical  inquiries,  perhaps 
otherwise,  did  without   any  request  from  Sir  Thomas 

Reynell 
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1852.        Reynell  or  employment  on  his  part,  discover,  or  hear  of 
the  fact,  that  Mr.  Henry  Reynell  had  left  a  wiU,  con- 
ferring reversionary  interests  in  real  property,  on  Sir 
Thomas  Reynell  and   his  elder   brother.  Sir  Richard 
Reynell^  which  was  proved,  and  deposited  at  Doctors* 
Commons.     It  must  also  be  taken  that  Capt.  Sprye^  in  a 
manner  open  to  some  remark,  did,  between  the  end  of 
March  1843,  and  the  end  of  June  1843,  communicate 
the  fact  of  the  existence  of  the  will  to  Sir  Thomas 
ReynelLt  and  inform  him  that  he  was,  or  might  possibly 
be,  either  under  it  if  valid,  or  by  heirship,  interested 
importantly  in  the  landed  property  of  Mr.  Henry  Reynell, 
property  of  considerable  value.     It  may  moreover  fairly 
be  considered  as  true,  that  Sir  Thomas  Reynell^  though 
he  had  been  acquainted  slightly  at  least  with  that  gen- 
tleman, and  aware  of  a  relationship  between  them,  had, 
previously    to    receiving   this   information   from   Capt. 
Sprye,  neither  cared  nor  thought  whether  Mr.  Henry 
Reynell  had  left  will  or  property.     Now,  that  possibly 
but  for  Capt.  Sprye,  the  life  of  Sir  Thomas  Reynell 
might  have  ended  without  any  attention  upon  his  part 
having  been  given  to  any  such  matter,  that  possibly  but 
for  Capt.  Sprye  it  might  at  this  moment  have  been  un- 
known to  Lady  Elizabeth  Reynell^  that  Mr.  Henry  Rey- 
nell left  either  will  or  property  ;  and  that  but  for  Capt. 
Sprye,  possibly  Mr.  Williams  Reynell  might  now  have 
been  receiving  and  enjoying  the  rents  of  the  estates — a 
possession  which  not  very  improbably  might  have  conti- 
nued until  his  death — there  is,  I  think,  no  gainsaying. 

And  inasmuch  as  the  estates  in  question  may  be  taken 
to  be  worth  not  less  than  25,000/.  clear  after  dis- 
charging the  burthens  upon  them, — as,  at  the  time  when 
the  communication  was  made  by  Capt.  Sprye  to  Sir 
Thomas  Reynell,  the  true  and  real  title  to  the  estates 
was,  for  all  purposes  material  in  the  present  case,  thus : 

that 
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that  Mrs.  Williams  Reynell  was  tenant  for  life,  subject  1852. 
to  impeachment  of  waste,  with  remainder  or  reversion 
(immediately  in  substance)  to  Sir  Thomas  Reynell  in 
fee — ^as  some  timber  had  been  cut  irregularly — as  some 
colour  had  been  given  for  an  unfounded  claim  on  the 
part  of  Mr.  Williams  Reynell^  to  an  interest  for  his  own  life 
— and  as  there  was  at  least  probable  ground  for  ques- 
tioning the  propriety  of  the  conduct  of  Mr.  and  Mrs. 
Williams  Reynell^  and  Mr.  Monro,  and  Mr.  Thomas 
Williams,  the  trustees,  or  supposed  trustees  under  the 
will,  or  of  one  or  more  of  them,  in  having  omitted  to  in- 
form Sir  Thomas  Reynell  of  the  will,  and  in  having 
dealt  somewhat  singularly  with  the  paper  under  which 
that  unfounded  claim  arose, — it  cannot  I  think  be  denied, 
that  Capt.  Sprye,  by  merely  telling  Sir  Thomas  Rey- 
nell of  the  existence  and  nature  of  the  will  and  of 
its  place  of  deposit,  did  or  might  have  done  a  valuable 
act  of  service  to  him.  This  service  Capt.  Sprye  might 
have  rendered  in  several  ways ;  as,  for  instance,  he  might 
have  said  to  Sir  Thomas  Reynell — ^^  I  am  glad  to  be 
able  to  inform  you  of  a  circumstance  that  you  are  pos- 
sibly not  aware  of — ^your  kinsman  Mr.  Henry  Reynell,  of 
Leatherhead,  left  a  will,  under  which  some  important 
interests  in  landed  property  appear  to  be  given  rever- 
sionarily  to  you,  and  to  Sir  Richard  Reynell — had  you 
not  better  look  after  the  matter  I  the  will  is  at  Doctors' 
Commons."  Now  if  Capt.  Sprye,  on  becoming  aware 
of  the  will  and  its  place  of  deposit,  (a  notorious  and 
sufficiently  accessible  place,)  had  taken  this  course  without 
any  bargain  or  other  motive  than  the  wish  to  do  as  he 
would  be  done  by,  or  to  perform  an  act  of  mere  good 
nature  or  courtesy  to  a  respectable  acquaintance — (I  say 
nothing  of  their  common  profession,  or  of  Sir  Thomas 
ReynelFs  age,  services  and  station) — Capt.  Sprye  would 
have  acted  as,  I  hope,  three  out  of  four  men  in  this 
country  similarly  circumstanced  would  have  acted.    Or 

it 
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1852. 
Rbynbll 

V. 

Spryb. 


it  might  have  been  thus  : — I  have  more  than  once,  as 
probably  many  others  have,  received  letters  proposing  to 
furnish  some  unexplained  information  alleged  to  be  of  an 
advantageous  kind,  in  exchange  for  a  preliminary  coin,  I 
think  a  sovereign,  upon  the  safe  transmission  of  which, 
but   not  before,   the  mystery  was  to  be  unfolded.     If 
Capt.  Sprye^  taking  such  a  course,  had,  before  giving  any 
information,  required  and  received  a  promise  from   Sir 
Thomas  Reynell  that  he  would,  upon  learning  something 
beneficial  to  him  from  the  Captain,  ^ve  the  Captain  half, 
or  a  quarter,  or  an  eighth,  of  the  value  of  what  the  in- 
formation should  enable  or  lead  Sir  Thomas  Reynell  to 
obtain,   it  may  be  that  a  jury  would  in  an  action  of 
assumpsit,  upon  the  promise,  have  given  the  Captain  pe- 
cuniary damages,  and  that  the  verdict  would  not  have 
been  disturbed;    but  I  do  not    think  it  likely  that  a 
Court  of  Equity  would  have  assisted  such  a  transaction 
beyond  not  refusing  to  recognise  as  an  effectual  judg- 
ment for  damages,  or  damages  and  costs,  a  judgment  at 
law  obtained  fairly  in  such  an  action.     Again;    Capt. 
Sprye  might  have  withheld  the  information  from   Sir 
Thomas  Reynell^  until  the  latter  had  promised  him  a 
&ir  or  sufficient  compensation   or  reward   in   general 
terms   for  the   communication.     This  certainly  would 
have  been  a  contract  merely  of  legal  cognizance,  but  if  a 
judgment  at  law  for  damages,  or  damages  and  costs,  had 
been  obtained  by  Capt.  Sprye  upon  it  fairly,  a  Court  of 
Equity  would  have  recognized  that  as  an  effectual  judg- 
ment for  its  proper  legal  purpose. 


I  have  used  the  expression  ^^  valuable  act  of  service  ;^^ 
the  worth  and  extent,  however,  of  that  act,  of  that  sei<- 
vice,  should  of  course  be  neither  over-rated  nor  under- 
rated. The  title  and  claim  of  Mrs.  Williams  Reynell 
and  her  husband  were  merely  and  solely  under  the  wiU. 
It  was  of  the  utmost  importance  to  their  interest  that 

the 
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the  will  should  be  held  valid  and  effectual;  nor  has  it  1852. 
been  shown  or  suggested  that  either  of  them  at  any  time 
denied  or  questioned,  or  thought  of  denying  or  question- 
ing, it«  existence  or  validity.  They  desired,  indeed, 
perhaps  fairly,  perhaps  unfairly,  but  certainly  without 
any  foundation,  to  give  testamentary  validity  as  concern- 
ing the  freehold  property  to  an  invalid  paper — (a  paper 
at  least  invalid  as  to  the  testator^s  freehold  property — 
and  he  does  not  seem  to  have  had  any  copyhold  property) 
— a  paper  the  sole  effect  of  which,  if  valid  as  to  freehold 
estate,  would  through  the  execution  by  Mrs.  Williams 
Heynell  of  the  power  that  it  purported  to  give,  have  been 
to  confer  a  life  interest  on  her  husband.  This  wish, 
however,  must  have  increased  rather  than  diminished 
their  inclination  to  support  the  will,  which  in  fact  is  safe 
at  Doctors'*  Commons,  and  has  continually  been  so  for  the 
last  twenty-five  years  and  more,  including  as  part  of  it  the 
paper  professing  to  give  the  power  just  referred  to,  though, 
as  I  have  said,  that  paper  was  at  least  as  to  the  freehold 
estate  not  truly  part  of  it ;  nor  am  I  satisfied  upon  the 
evidence  that  it  would  be  right  to  impute  to  Mr.  Monro^ 
or  to  Mr.  Thomas  Williams^  the  trustees,  or  alleged 
trustees,  who  had  been  before  the  year  1830  appointed, 
or  nominally  or  apparently  appointed,  in  the  place  of  Mr. 
Trower  and  Mr.  Walker^  any  wrong  intention  at  any 
time.  That  Mr.  Monro  and  Mr.  Thomas  Williams  acted 
with  uniform  correctness  I  do  not  say. 

Mr.  Henry  ReyneWs  title  deeds  I  believe  were  at  his 
death,  and  have  ever  since  been,  held  by  none  of  the 
persons  whom  I  have  mentioned,  but  by  a  mortgagee 
under  a  mortgage,  created  I  think  by  Mr.  Henry  Reynelly 
which  seems  to  be  still  unsatisfied,  and  by  reason  of  that 
incumbrance  the  legal  estate  in  fee  in  the  property  in 
question,  as  I  collect,  was  at  the  time  of  the  making  of 
the  will,  and  has  ever  since  been  outstanding.     The  will 

speaks 
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1852.  speaks  of  ^Hhe  monies  secured  on  my  estates  in  the 
comities  of  Devon  and  Somerset,  in  mortgage  to  Mr. 
John  Beague^''  and  of  ^^  the  said  mortgage  money  dne 
to  the  said  John  Beague^  The  testator  describes  him- 
self in  it  as  Henry  Reynell,  of  Leatherheadf  and  it  seems 
highly  probable  that  many  persons  at  Leatherhead^  and 
some^  if  not  all,  of  the  occupying  tenants  of  the  property, 
were  aware  or  had  heard  long  before  the  year  1843,  that 
Mrs.  Williams  ReyneU  was  not  legitimate,  and  was  enti- 
tled under  the  will  of  her  reputed  father,  Mr.  Henry 
ReyneUy  of  Leatherhead^  to  the  real  estate  of  which  she 
and  her  husband  were  in  the  enjoyment.  Upon  the  whole, 
if  Capt.  Sprye  at  any  period  of  the  year  1843  thought  it 
likely  that,  without  and  independently  of  any  aid,  inter- 
ference, or  communication  upon  his  part,  Sir  Thomas 
ReyneU  and  his  heir  or  devisee,  if  any,  would  remain  for 
ever  or  for  so  long  a  period  as  a  twelvemonth,  after  the 
death  of  the  survivor  of  Mrs.  Williams  ReyneU  and  her 
husband,  ignorant  of  the  existence,  nature,  or  contents 
of  Mr.  Henry  ReynelPs  will,  that  opinion  so  entertained 
by  Capt.  Sprye  was,  in  my  judgment,  founded  on  wrong 
calculations  of  chances  and  of  probabilities,  and  in 
error. 

But  let  us  suppose  that  Capt.  Sprye^  acting  gratui- 
tously,  had  merely  taken  the  first  line  that  I  have  men- 
tioned, and  then  left  Sir  Thomas  ReyneU  to  himself.  In 
what  manner  would  Sir  Thomas  ReyneU^  if  assumed  to 
have  had  ordinary  prudence  or  common  discretion,  have 
acted  i  He  would  have  resorted  to  a  competent  solici- 
tor, a  man  of  consideration  and  experience ;  and  accord- 
ingly, if  not  then  knowing  one  of  that  description,  would 
have  procured  some  judicious  friend  to  recommend  him 
one.  To  this  solicitor  he  would  have  stated  the  matter. 
The  solicitor  would  have  inspected  the  original  will,  ahd 
have  bespoken  and  obtained  a  copy  of  it,  and  have  learnt 

from 
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from  Sir  Thonuis  ReyneU  the  state  of  his  family,  including  1852. 
the  probability  that  Sir  Richard  ReyneU^  who  certainly 
survived  Mr.  Henry  ReyneU^  had  died  intestate,  leaving 
Sir  Thomas  the  heir  of  Sir  Richard.  The  solicitor  then 
would  have  made  inquiries  at  Xea^AerA^acf  and  elsewhere, 
and  would  very  easily  and  soon  have  ascertained  the 
place  of  residence  of  Mr.  and  Mrs.  Williams  Reynellf 
and  the  fact  that  she  had  never  had,  nor  was  likely  to 
have,  a  child  ;  he  would  also  have  guessed  at  least  that 
an  attempt  would  be  made  to  gain  a  life  interest  in  the 
property  for  her  husband,  but  would  of  course  have  felt 
perfectly  satisfied  that  the  attempt  could  not  succeed, 
for  the  mere  inspection  of  the  will  would  have  shown  that 
though  its  validity  as  to  freehold  property  was  probable 
in  the  highest  degree,  except  as  to  the  paper  under 
which  alone  a  life  interest  could  be  claimed  by  him,  that 
paper  was  clearly  of  no  value  as  to  freehold  estate.  The 
solicitor  would  have  also  felt  convinced  that  Mrs.  WU- 
Hams  ReyneU  was  neither  heiress  nor  co-heiress  of 
Mr.  Henry  Reynellf  and  that  she  and  her  husband  in  all 
probability  considered  it  most  desirable  for  each,  most 
material  and  important  for  the  interests  of  each,  that 
the  will,  whether  without  or  with  the  unattested  paper, 
should  be  supported  as  a  good  will  of  all  the  testator's 
property.  The  solicitor,  having  thus  informed  himself, 
which  he  would  have  done  at  a  small  expense,  would 
then  have  applied  by  letter  or  personally  in  a  civil  and 
business-like  manner  to  one  of  them,  and  so  have  learned 
the  name,  abode,  and  calling  of  Mr.  Monro^  and  his  con- 
nection or  former  connection  with  the  property.  But  it 
must  be  recollected  also  that  Mr.  Monro  is  a  deponent, 
or  was  intended  to  be  a  deponent,  in  the  affidavit  depo- 
sited with  the  will  at  Doctors'  Commons.  By  means  of 
communications  with  that  gentleman,  Mr.  Thomas  Wil- 
liams^ and  Mr.  and  Mrs.  Williams  Reynellf  or  one  or 
more  of  them,  the  solicitor  would  have  acquired  a  suffi- 
cient 


670  CASES  IN  CHANCERY. 

1852.        cient  knowledge  of  the  property,  the  timber  cut,  and  the 
possession  of  the  title  deeds  by  Mr.  Henry  ReynelTs  mort- 
gagee.   This  too  would  not  have  taken  much  trouble  or 
time,  and  the  solicitor  would  then  have  told  Sir  Thomas 
Reynell  that  there  was  no  doubt  or  perplexity  or  difficulty 
about  the  case,  and  that  the  freehold  estates  of  Hetury 
Reynelly  (incumbered,   however,  of  course  as  he    had 
incumbered  them,)  must  be  considered  as  certainly  and 
safely  the  absolute  property  of  Sir   Thomas  Reynell^ 
subject  only  to  these  qualifications ;  first «  the  life  in- 
terest of  Mrs.  Williams  Reynell^  and  the  possible  but 
necessarily  hopeless  claim  on  her  husband^s  part  of  a  life 
interest  for  himself ;  secondly,  the  very  improbable  pos- 
sibility that  Mrs.  Williams  Reyjiell  might  bear  a  child  ; 
thirdly,  the  circumstance  that  the  husband  or  wife,  or 
both,  having  cut  timber  irregularly,  might  do  so  agun  ; 
fourthly,  the  improbable  possibility  tliat  Sir  Richard 
Reynell  had  left  issue  or  a  will  disinheriting  Sir  Thomas 
ReyneU;  fifthly,  the  possibility  that  Sir  Thomas  Rey- 
nell might  have  issue,  who  would  after  his  death  be 
entitled. 

Now,  if  the  view  and  estimate  of  the  facts  and  pro- 
babilities that  I  have  stated  are  substantially  correct,  as  I 
believe  them  to  be,  two  questions  seeui  to  suggest  them- 
selves— first,  did  Captain  Sprye  render  any  important  or 
considerable  service  to  Sir  Thomas  Reynell^  beyond  the 
mere  fact  of  informing  him  that  there  was  a  will  of 
Mr.  Henry  Reynell^  under  which  Sir  Thomas  Reynell  took 
valuable  interests,  whatever  may  have  been  the  worth  or 
merit  of  a  service  of  that  simple  kind !  a  question  which 
must,  I  think,  be  answered  in  the  negative — secondly, 
what  are  we  to  think  of  the  course  of  conduct  pursued 
towards  Sir  Thomas  Reynell  by  Captain  Sprye  and  his 
solicitor,  Mr.  Yonge^  during  the  interval  between  the 
time  when  Capt.  Sprye  learned   the  existence  of  the 

will 
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will  and  the  time  of  Sir  Thomas  ReynelCs  execution  of  1852. 
the  impeached  deed  of  conveyance  in  July  1843  ?  In  con- 
sidering this  second  question  we  should  probably  proceed 
at  once  to  that  instrument  itself,  which  I  have  already 
read — a  deed  which,  if  its  nature,  foundation,  and  in- 
tention are  to  be  collected  merely  from  its  language  and 
contents,  is  simply  voluntary,  purely  gratuitous.  It 
does  not  mention  or  indicate  that  Sir  Thomas  ReyneU 
had  employed  Capt.  Sprye^  or  owed  him  money,  or  was 
or  had  at  any  time  been  liable  to  be  sued  by  him  at  law 
or  in  equity ;  nor  does  it  bind,  or  profess  to  bind  him  by 
covenant  or  otherwise  to  take  any  proceedings  on  the  ac- 
count or  for  the  benefit  of  Sir  Thomas  Reynell^ov  to  render 
Sir  Thomas  ReyneU  any  services  whatever.  I  may  also 
observe,  that  the  connection  by  marriage  which  it  men- 
tions— a  connection  not  proved  or  not  otherwise  proved, 
must  have  been  slight  or  distant^  if  there  was  any  at  all ; 
for  though  the  connection  is  stated  on  the  part  of  Capt. 
and  Mrs.  Sprye  to  have  been  constituted  by  consan- 
guinity between  that  lady  and  Sir  Thomas  ReyneU^  there 
is  no  suggestion  nor  any  probability  that  either  of  them 
was  descended  from  any  great  grandfather  or  great 
grandmother  of  the  other.  Indeed,  in  a  letter  to  Mr. 
Williams  ReyneU  of  the  15th  of  April  1843,  Capt. 
Sprye  speaks  of  his  own  son'*s  *'  descent  from  the  old  De- 
vonshire branch  of  the  family  of  ReyneW"  ^^  by  matches 
of  two  or  three  centuries  back,  but  nothing  connected 
with  the  branch  from  which  Mrs.  WiUiams  ReyneU 
descends  and  represents.^  It  seems,  moreover,  that 
previously  to  the  year  1835,  there  had  been  no  acquaint- 
ance whatever  between  Sir  Thomas  and  Lady  Elizabeth 
ReyneU  or  either  of  them,  on  the  one  hand,  and  Capt. 
and  Mrs.  Sprye  or  either  of  them  on  the  other,  and  that 
if  there  was  any  intimacy  it  began  in  or  after  April 
1843  :  still,  if  the  deed  was  not  foimded  on  an  improper 
consideration,  was  not  turpi  ex  causa,  was  intended 
Vol.  I.  Y  Y  d.  h.  g.    by 
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1852.  by  Sir  Thomas  Reynell  to  bo  in  substance  what  it  wp- 
pears  on  the  face  of  it  to  be,  and  was  fairly  obtained  from 
him,  it  would  be  impossible  to  give  relief  against  it. 
But  how  do  those  two  or  three  circumstances  stand ! 
They  stand  as  I  now  proceed  to  mention — first  saying, 
however,  though  perhaps  superfluously  with  reference  to 
the  expressions  ^'  improper  consideration  "  and  ^^  turpi 
ex  causa^  that  notwithstanding  the  solemnity  and  force 
which  the  law  ascribes  to  deeds,  and  all  the  strictness 
with  which  in  general  it  prohibits  the  introduction  of  ex- 
trinsic evidence  to  prove  that  an  instrument  goes  beyond, 
or  does  not  fully  contain,  or  incorrectly  exhibits  the  terms 
of  the  contract,  which  it  was  written  and  signed  for  the 
purpose  of  expressing  or  recording,  the  rule  is  settled, 
(and  not  merely  in  Courts  of  Equity,)  that  a  deed  ex  facie 
just  and  righteous,  may  be  vitiated  and  avoided  by  alleg- 
ing and  adducing  extrinsic  evidence  to  prove  that  it  was 
founded  on  a  consideration,  or  had  a  view  or  purpose 
contravening  law  or  public  policy ; — nor  would  I  mention 
the  well  known  case  of  Collins  v.  Blantern  (a),  but  for 
the  sake  of  referring,  as  I  pass,  to  the  very  useful  note 
appended  to  it  in  Mr.  John  Wm.  Smithes  collection. 

Besides  the  conveyance  of  July  184d,  there  are  in 
evidence  two  deeds,  each  of  the  same  date  with  that. 
All  were  executed  in  July  1843,  two  of  these  are  pro- 
duced, the  other  is  proved  by  an  admitted  copy,  one  of 
the  two  produced  is  the  conveyance  just  mentioned, 
which  the  decree  declares  void.  The  deed  proved  by 
the  admitted  copy  is  a  power  of  attorney  from  Sir  Thomas 
Reynell  to  Capt.  Sprye.  The  remaining  deed  produced 
is  a  deed  of  covenant  to  indemnify  from  Capt.  Sprye  to 
Sir  Thomas  Reynell.  Not  however  so  was  the  first 
intention  of  Mr.  Yonge  and  Capt.  Sprye^  by  whom,  or 
by  Mr.  Yonge^  as  Capt.  Sprye  s  solicitor,  which  is  the 

same 

(a)  2  Wilson,  341,  aAd  Smith's  Leading  Cases,  vol.  i.  p.  154. 
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same  thing,  it  seems  to  have  been  meant  originally,  if  I 
draw  a  correct  inference  from  the  papers  which  I  have 
seen,  that  there  should  be  only  two  instruments,  em- 
bracing however  the  objects  of  the  three  actual  deeds, 
but  in  a  form  differing,  and  a  mode  varying  from  them. 

[His  Lordship  read  the  power  of  attorney  and  deed  of 
indemnity : — The  former  of  these  documents  was  a  deed 
poll,  dated  the  15th  of  July  1843.  It  contained  the  fol- 
lowing recitals : — ^'  And  whereas  the  said  Sir  Thomeu 
Reynell  is  seised  to  him  and  his  heirs  in  fee  simple  in  re- 
mainder or  reversion  under  a  will  or  alleged  wiU  of  Henry 
Reynell  deceased,  late  of  Leatherhead^  in  the  county  of 
Surrey^  Esq.,  deceased,  of  and  in  certain  real  estate  situate 
in  the  several  counties  of  Surrey^  Devan^  and  Samersetj 
or  elsewhere  in  Great  Britain^  or  the  said  Sir  Thonuis 
Reynell  is  seised  of  an  immediate  estate  of  inheritance 
to  him  and  his  heirs  in  fee  simple  of  the  same  estates  as 
heir  at  law  of  the  said  Henry  Reynell.  And  whereas  the 
said  Sir  Thomas  Reynell  has  determined  upon  appoint- 
ing Capt.  Sprye  to  be  the  attorney  of  him  the  said  Sir 
Thomas  Reynell  for  the  purposes  hereinafter  mentioned.^ 
The  deed  witnessed,  that  in  pursuance  of  the  said  deter- 
mination, and  in  consideration  of  the  premises.  Sir  Thomas 
Reynell  did  thereby  nominate  and  appoint  the  said  Richard 
Samuel  Mare  Sprye  the  true  and  lawful  attorney  irre- 
vocably of  him  the  said  Sir  Thomas  Reynell  in  the  name 
of  him  the  said  Sir  Thomas  Reynell  or  in  the  names  of 
the  said  Sir  Thomas  Reynell  and  Richard  Samuel  Mare 
Sprye  or  otherwise  as  the  said  Richard  Samuel  Mare 
Sprye  should  think  proper  to  conunence,  carry  on,  and 
prosecute  any  action  or  actions,  suit  or  suits,  or  other 
proceedings  either  at  law  or  in  equity,  as  the  said 
Richard  Samuel  Mare  Sprye  should  deem  requisite  and 
necessary  for  the  purpose  of  trying  the  validity  of 
any  wiU  or  alleged  will  of  Henry  Reynell  deceased,  or 
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1852.        obtaining  the  legal  and  peaceable  possession  of  all  and 
every  or  any  of  the  real  estates  late  of  the  said  Henry 
Reynell  deceased,  of  or  to  which  the  said  Sir  TJicmtu 
ReyneU  was,  could,  or  might  be  entitled  by  devise,  de- 
scent, or  otherwise,  by,  from,  through,  or  imder  the  said 
Henry  Reynell  deceased,  and  to  make,  sign,  seal,  and 
execute  all  and  every  such  legal  acts,  deeds,  matters  and 
things  as  might  be  thought  needful  or  necessary  for  reco- 
vering all  or  any  of  the  said  estates  late  of  the  said  Henry 
Reynell  deceased,  or  any  part  or  parcel  thereof,  or  for  the 
acquitting  or  discharging  the  person  or  persons  from  whom 
the  same  might  be  received  or  recovered.     The  other 
document  was  an  indenture  dated  the  same  16th  day  of 
«7ti/y,  between  Capt.  Sprye  of  the  one  part,  and  Sir  Thomcts 
Reynell  of  the  other  part.     It  contained  no  recital,  but 
witnessed  that  Capt.  Sprye  thereby  for  himself,  his  heirs, 
executors,  and  administrators,  covenanted  and  declared 
with  Sir  Thomas  Reynell,  his  heirs,  executors,  and  admi- 
nistrators, that  Capt.  Sprye^  his  heirs,  executors,  or  ad- 
ministrators would  from  time  to  time,  and  at  all  times 
thereafter,  save,  defend,  keep  harmless  and  indemnified^ 
Sir  Thomas  Reynell,  his  heirs,  executors,  and  administra- 
tors,'and  his  and  their  lands  and  tenements,  goods  and 
chattels,  of,  from,  and  against  all  costs,  charges,  damages 
and  expenses  whatsoever,  which  could,  should,  or  might 
be  sustained  or  incurred,  or  which  might  become  payable 
for  or  by  reason  or  in  consequence  of  any  action  or  suit, 
actions  or  suits,  which  might  be  brought  or  prosecuted 
in  the  name  of  Sir  Thomas  ReynelU  under  or  by  virtue 
of  the  power  of  attorney,  or  in  pursuance  thereof,  so  as 
the  same  did  not  arise  or  accrue  through  the  act  of  Sir 
Thomas  Reynell,  his  heirs  or  assigns.] 

Now  these  three  instruments,  viewed  together,  do 
form  certainly,  even  in  their  actual  state  of  polish,  no 
common-place  assemblage;  but  if  we  break  the  group 

into 
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into  individuals  or  into  an  unit  and  a  pair,  the  result  will  1852. 
not  be  less  odd.  Who  saw  ever  before  such  a  document 
as  the  impeached  conveyance  ?  And  would  it  remove  the 
surprise  of  any  learned  or  unlearned  person,  having  read 
that  deed  without  any  knowledge  of  the  extrinsic  facts, 
and  immediately  afterwards  being  informed  of  the  exist- 
ence of  the  two  other  instruments,  to  read  them  and  find 
them  what  they  are  i  In  saying  this  I  do  not  exclusively 
allude  to  the  word  "  irrevocably,^  contained  in  the  power 
of  attorney. 

Again,  I  apprehend  that  the  power  of  attorney  and 
deed  of  indemnity  read  in  ignorance  of  the  impeached 
deed  and  of  the  extrinsic  facts,  would  create  a  strong  sus- 
picion of  illegal  or  improper  dealing.  The  appointment 
of  an  attorney  irrevocably  by  an  instrument  having  appa- 
rently no  other  purpose,  and  the  taking  of  an  indenmity 
from  that  attorney  against  the  costs  of  the  suits  which, 
as  the  attorney,  he  shall  institute — the  indemnity  being 
by  a  simultaneous  instrument,  having  no  other  object — 
may  well  be  thought  out  of  the  ordinary  course  of  fair 
transactions.  It  is  mere  repetition  to  observe,  however, 
that  the  three  documents  together  do  not  contain  or  ex- 
press, do  not  profess  to  create,  any  agreement  or  obliga- 
tion upon  Capt.  Spryes  part  to  institute  or  prosecute 
any  suit,  take  any  proceedings,  make  or  pursue  any 
investigation,  or  perform  any  operation  whatever. 

Do  then  the  three  instruments,  taken  together,  ex- 
press the  true  intention  and  the  whole  agreement  of  the 
parties  to  them,  or  at  least  of  Sir  Thomas  Reynell  and 
Capt.  Sprye,  so  that  it  could  be  fair  or  right,  inde- 
pendently of  any  question  of  misdemeanour  or  public 
policy,  to  act  on  the  impeached  deed  of  conveyance 
simply  according  to  its  purport,  or  as  afiected  only  by 
the  purport  of  the  two  other  instruments  ? 

This 
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1852.  This  question  cannot  be  well  answered  without  reading 

a  correspondence  by  no  means  laconic,  in  connection  with 
which  some  other  documents  may  be  considered  worthy 
of  attention,  and  among  them  certainly  the  Exhibit  iZ., 
of  which  I  will  in  the  first  place  say  a  few  words. 

[After  analyzing  and  commenting  upon  the  Exhibit  i2.» 
which  was  the  draft  of  the  conveyance  of  1848^  as  it  origi- 
nally stood,  and  other  papers  showing  the  modifications 
which  it  underwent,  and  referring  to  the  parts  of  the  cor- 
respondence tending  to  show  the  real  nature  of  the  agree- 
ment, his  Lordship  said] : — The  understanding,  the  agree- 
ment, that  I  have  been  just  mentioning,  appear  to  me  to 
have  been  in  substance  and  efiect  this :  that  inasmuch  as 
Mr.  Henry  Reynell  was  believed  by  Sir  Thomas  Reynell 
and  Capt.  Sprye  to  have  died  the  owner  of  freehold  estates 
considerable  in  extent  and  value,  as  Sir  Thomas  Reynell 
was  neither  in  the  possession  or  enjoyment  of  that  pro- 
perty or  any  part  of  it,  nor  correctly  aware  of  its  par- 
ticular situation  or  rental,  but  as  they  believed  that  in  the 
character  of  heir,  if  he  was  the  heir,  of  Mr. Henry  Reynelly 
or  in  the  character  of  heir,  if  he  was  the  heir,  of  Sir  Rich-- 
ard  Reynell^  or  in  the  character  of  devisee  under  the  will, 
if  there  was  a  will,  of  Mr.  Henry  ReyneU^  valid  as  to  his 
freehold  estates,  or  in  more  than  one  or  each  of  these 
modes.  Sir  Thomas  Reynell  had  some  right  or  rights,  im- 
mediate or  not  immediate,  of  more  or  less  value  or  im- 
portance, to  or  in  those  estates,  and  as  this  right  or 
supposed  right,  these  rights  or  supposed  rights,  Capt. 
Sprye  represented  to  Sir  Thomas  Reynell^  and  he  accord- 
ingly considered  to  be,  of  uncertain  extent,  likely  to  be 
resisted  or  questioned,  nor  susceptible  immediately  or 
easily  of  proof,  the  ascertainment,  assertion,  and  esta- 
blishment of  this  right,  or  these  rights,  if  any,  whether 
on  the  footing  of  intestacy  on  the  part  of  Mr.  Henry 
Reynell^  or  otherwise,  were  to  be,  and  were,  undertaken 

by 
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by  Capt.  Sprye^  so  far  at  least  as  reasonable  diligence  1852. 
and  reasonable  endeavours  on  his  part  would  extend  and 
could  be  effectual — that  the  expenditure  for  the  purpose 
should  be  his — that  Sir  Thomcu  Reynell  should  be  at 
no  expense  nor  incur  any  liability — and  that  on  these 
terms  Capt.  Sprye  should  have  half  the  benefit  of  what 
should  be  so  ascertained,  asserted,  and  established,  that 
is  to  say,  should — subject  to  the  life  estate  if  there 
should  prove  to  be  any  of  Mrs.  Williams  Reynell,  to  the 
life  interest,  if  there  should  prove  to  be  any  of  her 
husband,  to  the  interest,  if  any,  of  her  possible  issue, 
to  the  interests,  if  any,  of  Sir  Thomas  ReynelVs  [pos- 
sible issue,  to  the  interests,  if  any,  of  Sir  Richard  Rey- 
nelVs issue  if  any,  and  of  his  devisee,  if  any,  and  to  the 
questions,  whether  material  or  immaterial,  of  Sir 
Richard  Reynell  having  been  Mr.  Henry  ReynelVs  heir, 
and  Sir  Thomas  Reynell  being  Sir  Richard  ReynelCs 
heir — have  half  the  freehold  property  of  Mr.  Henry 
ReyneUj  whatever  it  might  be. 

Such  an  understanding,  such  an  agreement,  which 
were  in  my  opinion  expressed  substantially  with  suffi- 
cient accuracy  upon  the  Exhibit  12.  in  its  original  state, 
nor  ever  abandoned  by  Capt.  Sprye  or  Sir  Thomas  Rey- 
nell, however  affected  by  the  agreement  of  May,  1844, 
may  or  may  not  have  amounted  strictly  in  point  of  law 
to  champerty  or  maintenance  so  as  to  constitute  a  pu- 
nishable offence,  but  must  in  my  judgment  be  consi- 
dered clearly  against  the  policy  of  the  law,  clearly  mis- 
chievous, clearly  such  as  a  Court  of  Equity  ought  to  dis- 
courage and  relieve  against.  I  need  not  repeat  a  refer- 
ence to  the  authorities  quoted  during  the  argument, 
nor  need  I  mention  WalUs  v.  The  Duhe  of  Port- 
land, (a),  Henny  v.  Browne,  (6),  Burke  v.  Greene  (c), 

and 

(a)  3  Ves.  494.  (6)  3  Hidg,  P.  C.  462. 

(c)  2  Ball  Sf  B.  517. 
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1852.        and  Stevens  v.  Bagwell  (a),  if  they  were  not  particularly 
cited. 

It  was  suggested,  by  one  at  least  of  the  learned  coun- 
sel, that  cases  between  solicitors  and  clients,  and  cases 
where  the  illegality  of  a  contract,  or  its  contravention  of 
public  policy,  has  been  effectually  alleged  by  a  Defendant 
against  a  Plaintiff,  furnish  little  or  no  support  to  a  bill 
such  as  that  of  Sir  Thomas  ReyneU;  and  it  may  be  true 
that  principles  or  rules  are  applicable  to  transactions 
between  solicitors  and  their  clients,  which  are  not  appli- 
cable to  those  between  persons  standing  not  in  any  such 
or  any  similar  relation  to  each  other ;  but  it  was  not, 
nor  could  reasonably  have  been,  said,  that  a  transaction 
may  not  be  bad  for  champerty  or  maintenance,  or  (to  use 
a  phrase  more  than  once  found  in  the  books),  as  savour- 
ing of  champerty,  though  between  persons  not  affected 
by  any  such  or  any  analogous  connection.     Again,  we 
know  that  there  are  instances  in  which  a  case,  available 
and  effectual  in  this  Court  for  defeating  a  Plaintiff,  is 
unavailable  and  ineffectual  for  the  purpose  of  obtaining  a 
decree  against  a  Defendant.     Upon  many  a  contract, 
whether  bad  or  good  at  law,  this  jurisdiction  has  refused 
to  act  whether  for  or  against  the  instrument  or  transac- 
tion, and  in  the  present  instance  of  course  the  dismissal 
of  the  bills  of  Sir  Hiomas  and  Lady  Elizabeth  ReyneiL, 
would  not  necessarily  be  inconsistent  with  the  dismissal 
of  the  bills  of  Captain  and  Mrs.  Sprye.     It  is  obviously 
true,  that  Sir  Thomas  ReyneU  participated  in  the  trans- 
action which  I  have  just  described  and  characterized, 
and  if  he  and  Capt.  Sprye  had  been,  to  use  the  old  legal 
phrase,  in  pari  delicto^  and  public  policy  ought  not  to  be 
considered  as  interested  m  favour  of  aUowing  one  to  sue 
the  other  for  relief  against  the  contract,  there  mi^t 
possibly  be  ground  for  contending  that  Sir  Thomas  Rey- 

nelTs 

(a)  15  Ves.  139. 
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nelTs  suit  ought  to  fail.  But  where  the  parties  to  a  con-  1852. 
tract  against  public  policy^  or  illegal,  are  not  in  pari  de- 
licto (and  they  are  not  always  so),  and  where  public  policy 
is  considered  as  advanced  by  allowing  either,  or  at  least 
the  more  excusable  of  the  two,  to  sue  for  relief  against 
the  transaction,  relief  is  given  to  him,  as  we  know  from 
various  authorities,  of  which  Osborne  v.  WiUiams^a)  is  one. 

Here  it  cannot  reasonably  be  said  that  Capt.  Sprye^ 
in  the  matter  of  the  impeached  deed  of  July  1843,  was 
not  more  blameable  than  Sir  Thomas  Reynell,  who 
either  had  not  a  legal  adviser  as  to  the  matter  or  had 
none  but  Mr.  Yonge^  and  if  Mr.  Yonge  was  so,  he  ad- 
hered much  more  to  Capt.  Sprye  than  to  Sir  Thomas 
Reynell,  and  failed  in  duty  to  the  latter,  who  I  am,  upon 
the  evidence,  convinced  did  not  suppose  that  in  entering 
into  the  agreement  on  the  basis  of  which  the  impeached 
deed  was  executed  by  him,  or  in  executing  it,  he  was 
doing  an  act  contrary  to  public  policy,  or  illegal,  or  open 
to  the  censure  of  a  Court  of  justice.  I  believe  that  he  did 
not  mean  to  do  anything  wrong. 

But  what  are  we  to  say  or  think  of  Mr.  Yonge  and 
Capt.  Sprye,  who  had  Mr.  Yonge  for  his  adviser !  Did 
either  of  them  suppose  the  agreement  unobjectionable ! 
If  so,  why  was  the  conveyance  framed  as  it  was !  Why 
did  it  not  express  aqd  embody  what  was  the  true  bar- 
gain, the  true  arrangement!  Why,  as  I  said  before, 
were  there  three  instruments!  Whatever  the  case 
between  Sir  Thomas  Reynell  and  society  at  large,  he 
was,  as  between  himself  and  Capt.  Sprye^  entitled  to 
believe  the  incorrect  and  unwarrantable  statements  con- 
tained in  the  letter  of  the  29th  of  April  1843,  in  these 
words — ^^  A  system  has  grown  up  among  men  of  business 
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1852.        of  conducting  such  cases  on  the  arrangement  that  no  law 
expenses  are  paid  unless  success  attend  the  proceedingSy 
in  which  case  they  are  first  paid  out  of  the  money  reco- 
vered, and  the  party  conducting  the  proceedings  and 
furnishing  the  information,  is  allowed  for  his  compensa- 
tion half  of  what  is  recovered,  which  is  also  to  satisfy 
him  for  the  risk  of  paying  law  expenses,  without  perhaps 
succeeding.^ — ^And  again,  when  speaking  of  *'  a  legal 
man'*  unnamed,  the  writer  uses  these  expressions: — ^*  He 
said,  that  if  he  found  what  I  stated  to  him  to  be  borne 
out  by  documents,  he  would  undertake  the  case  legaDy 
on  the  usual  arrangement  as  above."     I  call  these  state- 
ments incorrect  and  unwarrantable  on  the  supposition, 
which  I  think  reasonable,  that  Capt.  Sprye  in  using  the 
words  ^^  men  of  business  "  and  ^'  legal  man,"  meant  Sir 
Thomas  ReyneU  to  understand  him  as  referring   to 
decent  people,  to  persons  of  possible  respectability,  and 
not  to  breedbates,  barretors,  or  counsel  whom  no  Inn  will 
own,  and  solicitors  estranged  from  every  roll.    What  too 
can  be  said  for  Mr.  Yange's  letter  of  the  12th  oiMcy 
1843,  in  which,  without  any  expression  of  surprise,  dis- 
sent, or  disapproval,  he,  an  admitted  and  enrolled  attor- 
ney, writes  of  the  ^^  informant  ^  or  supposed  informant 
of  Capt.  Spry  By  considering  himself  ^'  entitled  to  half  the 
property  when  recovered,  after  payment  of  all  expenses* 
which,  however,  he  was  to  defray  if  unsuccessful,^  and 
afterwards  uses  (not  as  it  seems  ironically,  or  at  least  not 
with  apparent  irony)  the  word  "  generously,*'  the  same 
letter  recommending  ''some  legal  document  stipulating 
to  the  above  effect  2"  Some  legal  document !    Whatever 
may  have  been  the  forgetfulness  or  influence  under  which 
Mr.  Yonge  consented  or  submitted  to  write  that  letter,  is 
Capt.  Sprye  at  liberty  to  allege,  for  any  effectual  purpose 
in  this  litigation,  that  Sir  Thonuu  ReyneU  was  not  enti- 
tled to  believe  it  the  spontaneous  letter  of  a  professional 
man,  able  and  willing  to  advise  according  to  his  position 

and 
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and  station  i  A  letter  less  objectionable  might  have  been        1852. 
made  worse  by  the  fact  that  its  language  was  dictated 
or  suggested  to  the  writer  by  the  person  to  whom  it 
was  written;   but  this  letter  seems  beyond  any  such 
heightening. 

Perhaps  it  might  with  some  plausibility  be  suggested, 
as  an  argument  against  the  illegality  of  the  deeds  of 
1843,  or  their  contravention  of  public  policy,  that  Sir 
Thomas  ReynelTs  rights  were  so  certain,  plain,  and  clear, 
as  to  exclude  any  notion  of  rational  controversy.  It  must, 
however,  be  recollected  that  the  validity  of  Mr«  Henry 
ReynelTs  will,  as  a  will  of  freehold  estates,  had  been  re- 
presented to  Sir  ITiofnas  Reynell,  and  must  be  taken  to 
have  been  considered  by  him,  as  questionable — that  the 
same  may  be  said  of  the  possible  result  of  the  claim  to  a 
reversionary  life  interest  for  Mr.  Williams  JReynell — 
that  difficulties  had  been  suggested  as  to  the  heirship 
and  intestacy  of  Sir  Richard  Reynell^  and  the  heirship 
to  Sir  Richard  Reynell,  which  cannot  be  thought  to 
have  had  no  influence  on  Sir  Thomas  ReynelTs  mind-— 
and  that  his  notions  of  the  construction  and  effect  of  the 
will  were  vague  and  obscure.  To  his  apprehension,  there- 
fore, and  according  to  his  understanding  when  he  exe- 
cuted  the  deeds  of  1843,  and  when  he  signed  the  draft 
of  1844,  his  rights  were  not  certain,  plain,  or  clear. 
Believing  them  to  be  otherwise,  he  acted  on  that  idea, 
and,  ignorant  of  the  law,  entered  into  a  bargain  with 
views  and  for  purposes  prohibited  by  law.  It  was  his 
intention  to  break,  not  knowing,  the  law.  No  man  can 
say  that  Sir  Thomas  Reynell  would  have  executed  any 
one  of  the  deeds  knowing  at  the  time  the  nature  and 
ext^it  of  his  rights,  and  that  they  were  plain  and  clear, 
nor  capable  of  being  rationally  opposed. 

The  possible  argument  to  which  I  have  been  just  re- 
ferring. 
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alleged  that  without  the  deed,  without  the  transaction 
upon  the  basis  of  which  Sir  Thomas  ReyntU  was  induced 
and  intended  to  execute  the  deed,  can  it  be  safely  said  that 
free,  and  knowing  himself  to  be  free,  from  that  transac- 
tion and  the  deed,  he  would  have  made  the  agreement  \ 
Would  not  to  hold  the  latter  binding  on  him  be  in  a 
sense  to  give  a  degree  of  force  and  effect  to  the  deed ! 
Retaining  the  agreement,  would  not  Capt.  Sprye  be  re- 
taining a  benefit  substantially  under  the  deed  ?  I  am  of 
opinion,  that  Sir  Thomas  Reynell  having  entered  into 
the  agreement  under  the  erroneous  notion  that  he  was 
bound  by  the  deed,  from  which  in  my  judgment  his 
devisee  is  entitled  to  be  delivered  and  relieved,  that  lady 
is  entitled  to  be  delivered  and  relieved  from  the  agree- 
ment also.  And  this  I  say  independently  of  the  very 
questionable  means  (they  were  probably  more,  indeed, 
than  questionable)  to  which  subsequently  to  October 
1843,  Mr.  Yonge  and  Capt.  Sprye,  or  one  of  them,  had 
recourse,  for  the  purpose^  I  will  not  say  of  driving,  I  will 
not  say  of  coaxing,  I  will  say  of  conducting  Sir  Thomas 
Reynell  into  the  agreement,  in  which  matter  as  to  legal 
or  professional  advice  he  stood  as  he  did  in  the  matter 
of  the  deeds. 

Stress  was  also  during  the  argument  professed  to  be 
laid  on  a  case  (a)  decided  by  the  House  of  Lords  in 
the  year  1848,  reported  by  Messrs.  Clark  and  Finelly, 
which,  however,  can  be  better  and  more  thoroughly 
understood  by  reading  the  printed  appeal  papers  belong- 
ing to  it,  but  especially  the  examination  of  it,  in  a  Treat- 
ise of  the  law  of  property  as  administered  by  the  House 
of  Lords,  published  in  1849  (&),  a  well  known  and  valu- 
able work,  where  the  learned  author  has  elaborately  con- 
sidered 

(fl)  Wilde  y.  Gibson,  1  Hof.  ^  Ca.  606. 
(6)  Sugd.  Law  qf  Property,  p,  614. 
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1852.       sidered  tho  case,  on  which  if  his  comments   are  well 
founded,  it  is  perhaps  as  remarkable  as  any  in  the  his- 
tory of  civil  judicature  of  the  House  of  Lords.     But 
whether  his  views  of  the  facts,  the  equity  and  the  law  of 
it,  or  on  the  contrary  those  taken  by  the  peers,  who 
advised  the  House  of  Lords  upon  it,  are  correct,  it  is 
binding  here  as  an  authority,  and,  if  it  can,  oug^ht  to  be 
applied  in  this  instance.    I  do  not  find  mjnadf  able  how- 
ever so  to  ^>ply  it,  or  to  agree  wiUi  the  learned  oomMel 
for  Captain  and  Mrs.  Sprye^  in  their  assimilation  of  it 
to  the  present.    I  do  not  consider  the  former  as  fhmisii- 
ing  a  rule  or  precedent  for  the  latter.     It  has  been 
contended,  that  fraud  or  impropriety  of  conduct  has 
not  been  alleged  by  Sir  Thomas  ReynelTs  biU,  except 
against  Captain  Sprye  and  Mr.  Yonge  jointly,  and  that, 
as  Mr.  Yonge  has  been  dismissedi  though  without  costs, 
and  there  has  not  been  a  petition  of  rehearing,  or  appeal 
by  him  or  Lady  Elizabeth  Reynellf  the  consequence 
must  be  the  dismissal  of  Sir  Thomas  ReynelTs  bilL    To 
this,  however,  I  cannot  accede.    Upon  the  circumstance 
that  the  actual  petition  of  rehearing  or  appeal  is  general 
and  unlimited,  and  that  Mr.  Yonge,  a  Respondent  to  it, 
has  appeared  upon  it,  I  lay  no  stress.     I  give  no  opinion 
whether  rebus  sic  stantibus  the  Court  has  jurisdiction  to 
vary  the  Vice-Chancellor''s  decree  in  a  manner  favourable 
to  Mr.  Yonge^  or  unfavourable  to  him.     But  it  was,  I 
apprehend,  clearly  within  the  judicial  power  of  the  Vice- 
Chancellor,  dismissing  Mr.  Yonge,  to  make  with  con- 
sistency the  decree  which  I  find  made  against  Captain 
and  Mrs.  Sprye.     The  argument  has  in  offset  gone  the 
length  of  contending,  that  where  relief  in  equity  is  sought 
against  a  man  alleged  to  have  obtained  an  instrument  by 
fraud,  or  otherwise  improperly,  from  the  Plaintiff  for  the 
benefit  of  that  Defendant,  and  the  facts  alleged  as  con- 
stituting or  showing  the  fraud  or  impropriety  are  proved 
against  him,  and  do  constitute  or  show  the  fraud  or 

impropriety. 
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impropriety,  the  suit  must  ful,  if  the  bill  has  incor-  1852. 
rectly  and  untruly  alleged  a  third  person  to  have  been 
a  participator  and  joint  actor  in  the  facts,  with  such 
intentions  and  in  such  a  manner  as  to  have  been  guilty 
of  the  fraud  or  misconduct  equally  and  in  co-opera- 
tion with  him.  That  incorrect  and  untrue  mode  of 
stating  the  case  may  affect  the  costs,  but  to  say  that  it 
can  do  more  is  to  contradict  alike  theory  and  practice, 
precedent  and  principle.  Where  indeed  it  can  reason- 
ably be  suggested  that  the  Defendant  may  have  been  to 
his  prejudice  crippled  or  misled  in  his  defence  by  the 
Plaintiffs  inaccurate  mode  of  stating  his  case,  the  Court 
has  the  means  of  providing  a  remedy  for  any  possible 
injustice,  not  only,  as  I  have  said,  in  point  of  costs,  but 
by  giving  the  Defendant  an  opportunity  of  adducing  evi- 
dence, or  further  evidence,  before  itself,  or  a  Master,  or 
a  jury.  Here  in  my  judgment,  neither  Captain  nor 
Mrs.  Sprye  has  been  crippled  or  misled  in  the  defence. 

And  let  me  observe,  that  whatever  ought  to  be  thought 
of  Mr.  Yonge^s  conduct,  as  fraudulent  or  free  from  fraud, 
it  is  clear  that  in  a  course  of  acting  contrary  to  public 
policy,  and  to  rules  by  which  a  professional  man  espe- 
cially ought  to  hold  himself  bound,  Mr.  Yonge  has, 
through  misapprehension  or  insufficient  information,  or 
otherwise,  without  or  with  censurable  intentions,  directly 
participated,  and  as  he  was  personally  mingled  with  the 
case  in  1843  and  1844,  so  he  appears  in  it  in  a  question- 
able light  often  enough  to  relieve  from  blame  and  to 
prevent  much  wondering  at  the  act  of  making  him  a  De- 
fendant. Nor  am  I  sure  that  if  Mr.  Yonge  bad  been 
made  by  the  Vice-Chancellor  liable  for  the  Plaintiff  ^s 
costs  in  Sir  Thomas  ReyneWs  suit,  I  should  have  been 
prepared  to  dissent  from  that.  Here  there  was  a  masked 
transaction.  A  solicitor  ought  to  know  that  his  duty  pro- 
fessionally prohibits  him  (if  as  a  man  he  is  not  by  instinct 

drawn 
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1852.  drawn  back)  from  assisting  or  lending  his  name  or  credit 
where  there  is  aUud  simtdatum,  aliud  actum.  Here 
there  was  aliud  simulalum,  aliud  actum.  Mr.  Yange 
was  an  abettor  in  composing  and  uttering  documents 
which,  not  recording  an  &ffitir  of  business  as  it  truly  was, 
did  record  it  as  truly  it  was  not.  And  why  !  Because 
the  true  transaction  was  unlawful — because,  truly  told,  it 
announced  its  own  failure,  vanity,  and  nothingness,  (to 
use  no  harsher  term),  and  this  is  done  by  a  minister,  an 
officer  of  the  superior  courts  of  justice.  If  Captain  Sptye 
(whether  student  or  not)  was  unaware  how  the  English 
laws  regard  the  traffic  of  merchandizing  in  quarrels,  of 
huckstering  in  litigious  discord,  or  was  ignorant  of  the 
value  of  truth  merely  as  a  commodity  in  business,  Mr. 
Yonge  should  have  informed  him  better;  nor  in  any 
event  should  Mr.  Yonge  have  allowed  Sir  ITiomas  ReyiuU 
to  remain  at  once  without  a  solicitor  and  without  a  due 
understanding  of  the  manner,  the  grave  manner,  in  which 
he,  a  gentleman  and  a  soldier  full  of  years  and  honour, 
was  committing  himself.  Still  I  cannot  say  that  I  have 
a  firm  impression  that  the  decree  ought  to  have  charged 
Mr.  Yonge  with  the  costs,  and  he  will  be  neither  charged 
nor  relieved  on  this  occasion.  It  has  not  indeed  been 
suggested  for  him,  that  he  ought  to  have  his  costs. 

It  has  been  said  likewise,  that  Sir  Thomas  HeynelTs 
bill,  so  far  as  it  is  directed  against  Capt.  Sprye  on  the 
ground  of  fraud  distmct  from  champerty,  or  supposed 
champerty,  and  distinct  from  any  question  of  public 
policy,  is,  if  not  groundless,  at  least  exaggerated  and  in- 
flamed in  a  manner  to  be  disapproved  and  discouraged. 

For  this  argument,  whatever  its  weight  or  extent, 
there  was  probably  more  foundation  in  a  former  than  in 
the  present  state  of  the  bill,  and  perhaps  even  in  its 
actual  state  there  is  some  room.    The  mode  of  acting, 

however, 
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however,  which  Capt.  Sprye  seems  to  have  thought 
justifiable,  was  such,  on  his  part,  that  he  cannot,  I 
think,  well  complain  that  it  was  viewed  unfavourably, 
even  without  regard  to  any  question  of  mere  law  or 
public  policy.  StiU,  if  so  far  as  Sir  Thomas  ReynelTs 
suit  is  concerned,  the  decree  had  exempted  Capt. 
Sprye  from  a  portion  at  least  of  the  costs,  it  may 
be  that  I  should  have  agreed.  Sir  ITiamas  JReynell 
was  not  a  young,  an  embarrassed,  or  an  isolated 
man ;  he  was  not  out  of  society ;  was  well  connected ; 
was  the  brother-in-law  of  an  archbishop;  was  often 
or  occasionally  in  London ;  was  in  good  circumstances ; 
of  high  military  rank,  and  had  the  means  of  obtaining 
with  facility  the  best  advice.  If  he  was  deceived,  he 
was  so  under  circumstances  that  do  not,  it  is  true, 
induce  me  to  say  qui  mUt  dedpi  decipiatur^  but  may 
remind  one  perhaps  of  the  saying.  And  if  he  was 
merely  in  error  he  recalls  that  passage  in  the  Digest 
(Lib.  xxii.  Tit.  6,  ix.),  where  Paulus  tells  us — ^^  Sed 
facti  ignorantia  ita  demum  cuique  non  nocet  H  non  ei 
summa  negligetUia  ohjiciatwr.  Quid  enim  si  omnes  in 
civitate  sdant^  quod  ille  solus  ignoraL  Et  recte  Labeo 
definit  scientiam  neque^  curiosissimi^  nequenegUgentissimiy 
hominis  accipendam^  verum  ejus  qui  earn  rem  diligenter 
inquirendo  notam  habere  possit.  Sed  juris  ignorantiam 
non  prodesse,  Labeo  ita  accipiendum  existimat,  si  juris 
consulH  copiam  haberet  vel  sua  prudentia  insiructus  Ht— 
ut  cui  facile  sit  scire,  ei  detrimento  sit  juris  ignorantia. 
Quod  raro  accipiendum  est.'^ 


1852. 


Sir  I^omas  ReyneU,  too,  though  not  as  I  have  said  in 
equal  fault  with  Capt.  Sprye,  was  a  party  to  a  bargain 
against  public  policy.  Yet  if  these  considerations  are 
insufficient,  as  of  course  they  are,  to  justify  disingenuous- 
ness,  how  very  far  are  they  from  afibrding  an  excuse  for 

Vol.  I.  Z  Z  D.  m.  o.    turning 


CASES  IN  CHANCERY. 


UMHJili  ml,  tkit  where  the 
ChanedlQr  has  by  decree  given 
ft  defesdaiit,  with  eosts 
competent  to  this  juwIittiaB, 
ef  appeily  MBiimug  the 
as  to  the  eosta;  Imt  I 
cxmise  eoirect,  there  o^ght  to  he  a 
the  eoBta,  Strang,  dear,  and 
eree  here,  ao  br  aa  it  goes,  i 
Kef  whicfa  it  givisa,  I  have  no  noan(; 
of  Sir  Tkamm  RtfrndTsmut,  M  I 
that  I  do  more;  or  that  the 
not  with  the  decree  in  this 


It  is  of  wiwwiij  hirfnilwl  in  what  1 
mj  opinion  the  Idb  of  Capt,  and  Ifas.  Sfrfe 
dkmisEed.  fant  I  win  add  tbt  thk  I  afaonU  kve  thoa«ht 
rights  even  had  it  appeared  to  ne  coneci  to 
other  bilb:    for  upon  all  the 
goided  the  Coort  of  Chaneenr 
rears  and  now  regolate  it,  the  infispniaUe  facts  of 
show  an  absenee  of  all  title  on  the  part  of  dpi,. 
^pr|pr  to  ask  vriiat  their  hflk  ask  fiesa  a  G 
Equity.     Thk  is  phin  and  dear, 
be  wnm:  to  aaj^  too  phin  and  dear  for 
stipp^^s^  a  Coort  of  Eqaitj  capable  of  iateifaring  for 
purpixie  of  giving  specific  eflect  to  cither  of  two 
stmrncnts  as  the  conveyance  of  ./a^  1S43  and  the 
ment  of  1S44,  obtained  as  ther  were^  is  iwnJi  to 
it   capable  of  forgetting  or  abandoning 


of 
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rational  jurisprudence.  The  clainiy  indeed,  of  Capt.  185S. 
Spirye  as  a  Plaintiff,  which  ought  to  be  carefully  all  along 
distinguished  from  his  resistance  in  his  character  of  a 
Defendant,  brings  to  mind  the  commencement  of  one  of 
Lord  Hardwickes  judgm^ts,  in  which  he  said,  ^^  Next 
to  the  surprise  and  concern  one  has  to  see  persons  enter 
into  such  a  combination  as  this,  is  the  surprise  to  see  it 
contended  in  a  court  of  justice.  It  is  most  extraordinary 
to  think  that  a  court  of  justice  can  wink  so  hard  as  to 
suffer  it  to  be  supported.^  That  case  is  particularly  men- 
tioned by  Lord  JSldon  in  another,  where  the  most  striking 
perhaps  of  Sir  Samuel  BomiUifs  replies  was  made — 
Huguenin  v.  JB<ueley{a) — the  judgment  delivered  in  which 
contains  more  than  one  remark  not  without  bearing  here. 
There,  too,  the  person  alleging  that  she  had  been  un- 
fairly dealt  with,  or  unduly  influenced,  was  Plaintiff. 

It  is  impossible,  I  think,  to  doubt  that  the  Vice- 
Chancellor  disposed  justly  and  correctly  of  the  costs  of 
the  suit  of  Capt.  and  Mrs.  Sprye^  and  I  consider  that  the 
costs  of  the  appeal  ought  to  be  borne  in  the  same  way. 

There  are  two  or  three  matters,  not  probably  of  much 
importance,  which  the  decree  has  not,  but  which  very 
possibly  the  Vice-chancellor,  if  asked,  would  have  pro- 
vided for ;  first,  I  think  that  Lady  Elizabeth  Reynell 
should  undertake  to  abide  by  such  order  or  orders  as  the 
Court  shall  now  or  hereafter  make  concerning  the  deed 
of  indemnity,  and  that  the  deed  of  indemnity  and  any 
draft  or  drafts  in  existence  which  Sir  Thomas  Reynell 
has  signed  of  the  three  instruments  or  any  one  or  more  of 
them,  or  of  the  intended  conveyance  under  the  agreement 
of  184i4,  should  be  deposited  in  the  Master's  office,  sub- 
ject to  further  order. 

Next 

(a)  14  Vte.  273. 
Z  Z  2 
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I  have  said  that  the  facts  established  in  proof  disclose  1862. 
a  case  of  fraud  fully  warranting  the  decree.  It  may  be 
impossible  to  give  a  definition  of  what  constitutes  fraud 
in  the  contemplation  of  a  Court  of  Equity,  so  as  to  meet 
all  the  various  combinations  of  circumstances  to  which 
that  word  may  apply ;  but  there  can  be  no  difficulty  in 
saying,  that  whenever  any  one  has,  by  wilful  misrepre- 
sentation, induced  another  to  part  with  his  rights  on  the 
belief  that  such  representations  were  true,  this  is  in  the 
plainest  and  most  obvious  sense  a  fraud  which  this  Court 
will  not  tolerate. 

Now,  I  am  of  opinion  that  beyond  all  doubt  Sir  T. 
Reynell  was  induced  to  execute  the  conveyance  of  the 
15th  of  Jtdy  1843,  which  it  is  the  principal  object  of 
this  suit  to  set  aside,  by  repeated  misrepresentations 
made  to  hioi  by  Capt.  Sprye,  and  so  that  this  Court 
cannot  permit  that  conveyance  to  stand. 

The  conveyance  was  executed  in  pursuance  or  in  con- 
sequence of  an  agreement  contuned  in  a  letter  of  Sir 
Thomas  Reynell^  dated  Ist  of  June  1 843.  The  material 
part  of  that  letter  is  as  follows : — '^  Avisford^  Arundel^ 
1st  of  June  1843.  My  dear  Sir,  I  am  very  much 
obliged  to  you  for  the  trouble  you  have  taken  in  explain- 
ing to  me  further  particulars  of  the  business  in  hand, 
and  after  reading  over  carefully  your  letter  of  yesterday, 
I  feel  satisfied  that  the  first  proposed  arrangement, 
whereby  I  meant  to  engage  to  give  up  the  half  of  the 
property  recovered,  subject  to  no  law  expenses,  either 
on  success  or  failure  in  the  suit,  is  the  best  for  me  to 
pursue,  and  I  therefore  agree  to  it,  hoping  that  the  result 
may  hereafter  prove  to  our  mutual  advantage." 

By  this  letter  then,  Sir  T.  Reynell  agrees  to  give  up 
half  the  property  to  which  he  might  be  eventuaUy  found 

entitled. 
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1852.  entitled,  in  consideration  of  his  being  indemnified  against 
hU  costs  whatever  incurred  in  the  attempt  to  recover  it, 
whether  that  attempt  should  or  should  not  prove  anc- 
cessful. 

The  first  inquiry  to  be  made  is,  How  came  he  to  ^iter 
into  such  an  agreement  ?  Fortunately  for  the  int«:«6t 
of  truth,  the  elucidation  of  this  case  depends  very  little 
on  oral  testimony,  on  the  recollection  of  witnesses  liable 
to  error.  It  is  derived  almost  entirely  either  from  adms- 
sions  of  the  parties,  or  from  their  letters. 

It  is  hardly  necessary  to  advert  to  anything  which 
passed  between  them  previous  to  the  month  of  April 
1843.  Capt.  Sprye  says,  that  shortly  before  that  month 
he  had  been  informed  by  a  Mr.  Llewellyn^  that  the 
Plaintiff  was  entitled  to  large  real  estates,  formerly  the 
property  of  Mr.  Henry  Reynell^  a  distant  kinsman  of  the 
Plaintiff,  who  had  died  in  December  1824 ;  and  that  in 
consequence  of  that  information,  he  on  the  21st  of  Aprils 
directed  his  clerk  or  assistant  Mitchell^  to  search  at  the 
Prerogative  Office  for  the  will  of  Mr.  Henry  JReynelL 
Mitchell  accordingly  did  so ;  and  on  that  same  day  townd 
and  read  the  will  and  communicated  the  contents,  so  far 
as  his  memory  enabled  him,  to  Capt.  Sprye.  On  the  fol- 
lowing day,  namely,  the  22nd  of  Aprilj  Capt.  Sprye^  who 
seems  to  have  then  been  engaged  in  composing  for  publi- 
cation a  genealogical  work,  wrote  to  Sir  T.  Reynell 
making  some  inquiries  as  to  his  pedigree,  and  in  that 
letter  he  alludes  to  the  fact  of  his  having  made  some 
discovery,  which,  though  it  could  not,  so  far  as  he  could 
discover,  enable  him  to  benefit  Sir  T.  ReyneU  himself, 
yet  might  enable  him  to  benefit  his  heir.  Sir  T.  ReyneU 
appears  to  have  answered  this  letter  on  the  26th  of 
Aprils  but  from  some  cause,  which  is  not  material  to  in- 
quire about,  the  answer  did  not  reach  Capt.  Sprye  till 

the 
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the  3rd  of  May^  previous  to  which  date  he  had  again  ad-  1852. 
dressed  Sir  T.  ReyneU  by  a  letter  dated  the  29th  of 
April.  This  letter  we  may  well  treat,  so  far  as  this  suit 
is  concerned,  as  the  opening  of  a  negotiation  which  led 
to  the  agreement  contained  in  the  letter  of  the  Ist  of 
June^  and  so  eventually  to  the  execution  by  Sir  31  Rey- 
neU of  the  impeached  deed  of  conveyance.  This  letter 
of  the  29th  of  Aprils  so  far  as  it  is  material  now  to  con- 
sider it,  is  as  follows ;  after  informing  Sir  71  ReyneU 
that  he  was  about  to  prosecute  his  genealogical  studies 
for  ilie  purpose  of  practising  at  the  bar  of  the  House 
of  Lords  in  peerage  cases,  he  proceeds  thus : — '^  The 
ReyneU  family,  I  take  particular  interest  in  collecting 
a  complete  history  of,  for  print,  and  it  has  been  in  making 
researches  for  it  through  my  record  searches,  in  the 
several  depositories  of  public  records,  that  I  discovered 
what  I  conceive  to  be  the  means  of  benefiting  your 
heir-at-law.  Since  I  wrote  you,  I  have  employed  my 
clerks  in  still  further  investigating  the  matter,  and  to 
see  if  it  was  not  possible  to  do  the  benefit  to  you  in- 
stead of  the  other  party.  It  is,  as  all  these  things  are, 
doubtful,  and  can  only  be  tested  by  legal  proceedings, 
the  result  of  which  may  give  nothing,  and  may  gain  some- 
thing considerable.  Now  almost  all  men  are  frightened 
at  the  idea  of  law  proceedings  to  recover  property,  and 
consequently  a  system  has  grown  up  among  men  of 
business  of  conducting  such  cases  on  the  arrangement 
that  no  law  expenses  are  paid,  unless  success  attend  the 
proceedings,  in  which  case  they  are  first  paid  out  of  the 
money  recovered,  and  the  party  conducting  the  pro- 
ceedings and  furnishing  the  information  is  allowed  for  his 
compensation  half  of  what  is  recovered,  which  is  also  to 
satisfy  him  for  the  risk  of  paying  the  law  expenses  without 
perhaps  succeeding.  I  have  mentioned  briefly  to  a  legal 
man  the  case,  and  mode  in  which  I  consider  I  have  dis- 
covered a  way  to  benefit  your  heir-at-law ;  he  has  not 

yet 
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1852.       jet  given  me  a  decided  opinion^   but   frotn   wbat  he 

obeerved,  I  consider  my  belief  strengthened.      He  said, 

that  if  he  found  what  I  stated  to  him  to  be  borne  out  faj 

documents,  he  would  undertake  the  case  legally  on  the 

usual  arrangement  as  above.    There   is  a  but    fSunt 

chance  that  the  discovery  can  be  made  to  benefit  yon, 

and  as  whether  for  you  or  your  heir-at-law's  benefit,  it 

will  be  necessary  to  institute  legal  proceedings,  will 

you  say  if  you  will  be  content  that  it  shall  be  done  under 

my  direction  and  control  on  the  foregoing  plan ;  that  if 

you  are  benefited  nothing,  you  pay  nothing,  and  the 

lawyers  lose  their  expenses  and  labour ;  and  if  you  are 

benefited,  you  allow  half  of  what  may  be  gained  to  yon, 

to  them,  for  their  risk  and  remuneration !    I  shall  be  glad 

to  hear  from  you  at  your  leisure  on  this  point.^ 

Looking  then  to  this  letter  as  the  basis  of  the  subse- 
quent treaty,  the  question  is,  whether  it  contains  any 
untrue  statements  calculated  to  mislead  Sir  7.  Resell, 
for  if  it  does,  and  if  they  were  known  to  Capt.  Sprye  to 
be  inconsistent  with  truth,  and  were  in  any  degree  calcu- 
lated to  influence  the  mind  of  Sir  T.  ReyneU^  they  will 
render  invalid  all  the  subsequent  negotiations  based  on 
them.  , 

Now  after  fully  considering  this  part  of  the  case,  I  feel 
bound  to  conclude  that  in  this  letter  Capt.  Sprye  was 
misleading  Sir  71  Reynell  on  more  than  one  point ;  he 
was  misleading  him  on  the  subject  of  what  he  represents 
to  be  the  usual  course  among  men  of  business  in  con- 
ducting litigation,  that  is,  that  the  parties  for  whose  be- 
nefit it  is  conducted,  should  be  indemnified  from  costs, 
and  then  should  give  up  half  the  property  recovered  as 
a  compensation  or  reward  to  the  party  carrying  on  the 
proceedings.  Capt.  Sprye  distinctly  states  that  this  is 
the  usual  practice,  and  so  states  it  as  evidently  to  imply 

that 
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that  it  18  both  a  lawful  and  an  honourable  practice.  But  1852. 
though  this  is  contrary  to  the  fact,  yet  it  may  be  said, 
perhaps  Capt.  Sprye  might  have  supposed  he  was  only 
stating  the  truth.  Let  us  see  how  that  is; — Capt. 
Sprye  not  only  states  the  practice  to  be  usual  and  im- 
pliedly honourable,  but  he  says  that  he  had  mentioned  it 
to  a  legal  man  who  had  said  he  would,  if  Capt.  Sprye^s 
representations  on  the  subject  of  Sir  T.  SeynelTs  rights 
were  borne  out  by  the  documents,  undertake  the  case 
legally  ''  on  the  usual  arrangement  as  above.^  I  quote 
the  very  words. 

This  amounts  impliedly  to  a  representation,  first,  that 
the  person  designated  *'  the  legal  man,^  had  represented 
the  arrangement  as  usual ;  and  secondly,  that  he  had 
undertaken  to  act  on  it.  Who  then  was  that  legal  man  t 
Mr.  Yof^e  was  then  Capt.  Sprye  s  solicitor ;  and  Capt. 
Sprye  in  his  first  answer  says  that  if  Mr.  Yonge  was  not 
the  person  referred  to  as  the  legal  man,  he  does  not 
know  who  it  was.  It  is  true  that  in  the  second  answer, 
he  says  he  thinks  the  person  intended  as  the  legal  man 
was  his  clerk  Mr.  Mitchell^  but  that  cannot  be,  for  in  the 
first  place  the  legal  man  according  to  the  letter  had  said 
that  he  would  on  certain  contingencies,  undertake  the 
case  legally,  that  is,  professionally,  and  this  shows  that 
the  legal  man  must  have  been  an  attorney  or  solicitor, 
whereas  Mr.  Mitchell  was  a  mere  clerk  or  assistant  to 
Capt.  Sprye^  aiding  him  in  his  genealogical  inquiries — 
who  could  not,  if  he  would,  have  conducted  the  case  pro- 
fessionally— and,  secondly,  the  legal  man  is  represented 
as  having  said  that  if  he  found  what  Capt.  Sprye  had 
stated  to  him  was  borne  out  by  documents,  he  would 
undertake  the  case.  This  is  altogether  inapplicable  to 
Mitchell.  There  were  no  documents  except  the  will, 
and  that  had  been  communicated  by  Mitchell  himself  to 
Capt.  Sprye^  and  of  course  therefore  was  not  a  matter  to 

be 
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1852.  be  communicated  by  Capt.  Sprye  to  Mitchell.  Clearly, 
therefore,  this  alluBion  in  the  letter  to  a  l^^al  man,  maat 
have  been  altogether  unfounded,  or  else  it  must  have 
meant  to  represent  that  Mr.  Yonge  had  agreed  to  under^ 
take  professionaUy  the  conduct  of  the  law  proceedings 
necessary  for  enabling  Sir  T.  JReynell^  or  his  heir,  as  the 
case  might  be,  to  obtain  the  property  on  the  terms  tha^ 
he  represented  as  the  usual  terms,  namely,  that  Sir  7*. 
Seynell  was  to  incur  no  costs,  and  that  Mr.  Ycmpe 
should,  if  the  suit  should  be  successful,  receive  one  half 
of  the  property  recovered  by  way  of  payment  for  his  ad- 
vices ;  but  that  if  nothing  should  be  recovered,  then  he 
should  himself  bear  all  the  costs.  With  such  a  r^re- 
sentation,  Sh-  71  ReyneU^  supposing  him  to  place  re- 
liance on  its  accuracy,  might  well  think  that  the  most 
prudent  plan  for  him  to  pursue  would  be  to  follow  the 
course  thus  considered  both  by  Capt.  Sprye  and  Yomge 
to  be  the  most  fair  and  usual  in  similar  cases,  that  is,  to 
enter  into  the  agreement  contained  in  his  letter  of  the 
1st  of  June. 

Let  us  now  consider,  whether  on  the  evidence  we  can 
believe  that  Mr.  Yange  had  in  fact  made  the  statement  to 
Capt.  Sprye  which  the  letter  says  he  made ;  that  is,  did 
represent  the  proposed  terms  as  being  the  usual  mode  of 
conducting  litigation,  and  did  offer  himself  to  undertake 
the  business  on  those  terms. 

[After  reading  and  commenting  on  the  documentary 
evidence  bearing  on  that  part  of  the  case,  his  Lordship 
continued] : — 

We  have  thus  a  negotiation  opened  between  Capt. 
Sprye  and  Sir  T.  Reynelly  founded  on  what  I  consider 
to  have  been  misrepresentation,  necessarily  leading  Sir 
T.  ReyneU  to  believe  that  the  basis  on  which  Capt.  Sprye 

proposed 
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proposed  to  conduct  the  litigation  for  the  benefit  of  Sir  1862. 

T.  ReyneU,  was  fair  and  usual,  and  that  in  the  ordinary  ^;^^^ 

intercourse  between  Cftpt.  Sprye  and  his  solicitor,  the  v. 
latter,  had  so  treated  and  was  ready  to  act  on  it. 

Putting,  then,  this  construction  on  what  had  passed 
between  the  parties,  I  am  of  opinion  that  the  original  ne- 
gotiation was  founded  on  what  must  be  treated  in  this 
Court  as  a  fraudulent  misrepresentation ;  and  that  for 
however  long  a  time  the  negotiation  afterwards  continued, 
and  into  whatever  ramifications  it  afterwards  extended, 
the  original  vice  continued  to  taint  it,  and  that  Capt. 
Sprye  can  never  claim  the  benefit  of  any  deed  or  instru- 
ment founded  on  it. 

In  these  remarks  I  have  proceeded  on  the  assumption, 
that  the  impeached  deed  was,  in  fact,  founded  on  the 
previous  letters  to  which  I  have  adverted.  It  is,  I 
think,  impossible  to  come  to  any  other  conclusion.  I 
am  aware  that  the  terms  of  the  conveyance,  as  it  was 
eventually  executed,  difier  in  several  material  particulars 
from  those  originally  contemplated,  but  the  circum- 
stances of  the  case  satisfy  me  that  Sir  T,  Reynetty 
though  probably  not  unaware,  to  some  extent,  of  the 
change  made  in  the  form  of  the  deeds,  yet  executed  them 
in  the  full  belief  that  he  was  substantially  carrying  into 
efl*ect  the  proposal  ori^nally  made  to  him.  I  do  not 
pursue  this  part  of  the  case,  which  my  learned  brother 
has  so  fully  investigated. 

This  then  being  my  opinion  ;  being,  as  I  am,  satisfied, 
that  Sir  T.  Reynell  was  induced  to  execute  the  im- 
peached deed  on  the  representation  that  the  proposal  to 
divide  the  produce  of  the  litigation  was  one  emanating  from 
Yange,  and  on  which  he  had  been  ready  and  had  oflered 
to  act,  it  would  perhaps  be  enough  for  me  to  leave  the 

case 
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1852.  eMe  here ;  for  where  a  party  has  faidaoed  another  to  aei 
on  the  faith  of  several  repreeentatioiia  made  to  him,  anj 
one  of  which  he  has  made  fraadnlendy,  he  cannot  set  uf 
the  transaction  by  showing  that  every  other  rcproocnta- 
tion  was  truly  and  honestly  made.  Bat  I  feel  it  my  datj 
to  follow  this  inquiry  farther,  lest  I  may  have  taken  too 
strong  an  impression  from  the  single  point  to  which  I 
have  yet  adverted. 

Let  me  suppose  then  that  there  was,  on  this  head,  no 
wilful  misrepresentation ;  that  what  Capt.  Sprye  stated 
to  be  the  usual  practice  and  to  be  approved  by  Mr. 
Yange^  really  was  so,  or  at  all  events  was  believed  to  be 
so,  by  Capt.  Sprye^  and  that  he  continued  in  that  belief 
up  to  the  time  when  the  conveyance  was  executed.  Was 
there  any  other  representation  contained  in  the  letter  of 
the  29th  of  April  and  in  those  which  followed  inoon- 
aistent  with  truth  and  calculated  to  mislead  Sir  71 
ReynM? 

[After  referring  to  the  evidence  bearing  on  this  point 
his  Lordship  said] : — 

The  result  of  all  this  is,  that  Capt.  Sprye  having 
received  from  Mr,  Uewdlyn  the  information  in  ques- 
tion, but  not  entirely  trusting  to  its  correctness,  it 
occurred  to  him  very  naturally  to  send  to  the  Pre- 
rogative Office  in  order  to  learn  whether  any  wiD  of 
Htwry  lUyweU  was  there  to  be  found,  as  it  must  be, 
if  the  story  told  by  Mr.  LleweUyn  was  true.  He  ac- 
oonlingly  sent  Mr.  Mitchell  his  clerk  to  make  the  inquiry 
on  the  2 1st  of  ApriL  Mr.  MUehdl  found  the  will,  read 
it,  reported  its  contents,  so  fiur  as  his  memory  served 
him,  to  Capt.  Sprye,  Capt.  I^nye  does  not  anywhere 
nay  that  MitchdTs  report  of  its  cont^its  was  not  anh- 
atantially  accurate,  and  I  must  consider  it  dear  that  it 
was  M>,  at  leaat  to  the  extent  of  ^^[nrising  Capi.  Sprye 

that 
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that  the  testator^s  daughter  was  referred  to  in  the  will,  1852. 
in  terms  which  clearly  showed  her  to  be  illegitimate,  that 
she  was  made  tenant  for  life  with  remainder  to  her 
children,  and  that  if  she  died  without  issue,  the  property 
would  go  either  to  Sir  T.  Reynell  himself  or  to  some 
branch  of  his  fiunily.  I  do  not  believe  that  at  this  time, 
nor  indeed  until  some  weeks  afterwards,  it  was  under- 
stood by  Capt.  Sprye  that  Sir  T.  Reynell  had  an  ab- 
solute indefeasible  interest  in  the  property,  subject  only 
to  the  life  interest  of  Mrs.  WiUiam»  Heynell,  and  the 
chance  of  her  having  a  child.  I  believe  and  shall  assume, 
that  at  this  time,  and  until  the  middle  of  the  following 
month  of  Jime,  Capt.  Sprye  belfeved  that  unless  Sir  71 
Reynell  survived  Mrs.  Williams  Meynell,  he  could  never 
take  any  interest  in  the  property,  but  that  it  would,  on 
her  death  without  issue,  go  to  the  person  who  should  then 
fill  the  character  of  heir-at-law  either  of  Sir  T.  JReynell 
himself,  or  of  his  late  elder  brother.  Sir  Richard  Lyttleton 
Reynell — ^probably  he  did  not  distinctly  understand 
which. 

In  addition  to  the  knowledge  thus  acquired,  Capt. 
Sprye  certainly  knew,  as  appears  from  his  letter  to  Mrs. 
WilUams  Reynell  of  the  15th  of  Aprils  that  Mrs. 
Williams  Reynell  had  been  married  since  1821,  and  Miss 
Scullys  letter  to  him  of  the  2dth  of  April  had  informed 
him  that  she  had  no  children — and  he  would  therefore 
naturally  treat  the  chance  of  her  having  issue  as  a  matter 
not  worth  much  attention.  Capt.  Sprye  had  in  two 
letters  written  before  that  of  the  29th  of  Aprils  namely, 
one  on  the  15th,  and  the  other  on  the  22nd,  the  day 
after  the  will  had  been  seen,  hinted  to  Sir  71  Reynell 
the  possibility  of  his  being  able  to  benefit  either  him  or 
his  heir,  but  he  had  not  entered  into  any  particulars. 

So  matters  stood  when  Capt.  Sprye  wrote  the  letter 

of 
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1852.       of  the  29th  of  April,  which,  as  I  have  already  stated,  I 
consider  to  be  the  basis  of  all  that  fcdiowed* 


The  impression  which  this  letter  was  calcsulated  to 
make  on  the  mind  of  Sir  71  lUyneU,  as  to  the  oiode  bjr 
which  Capt.  Sprye  had  obtained  the  knowledge  of  what 
was  to  benefit  Sir  Thmoi  JReynell  or  his  heir-at-law,  was 
eertainly  very  far  from  correct.  Sir  Tkamas  Rejfmdl 
would  naturally  understand  from  it,  that  Capt.  8pryi$ 
clerks,  or  as  he  calls  them  his  record  searohens,  had,  in 
the  progress  of  their  gmealogical  researches,  accidentally 
discovered  something  which  wodd  benefit  Sir  T.  Reymdl 
or  his  heir ;  the  truth  being  that  the  record  searchers 
had  nothing  whatever  to  do  with  the  discovery,  except 
that  Mr.  MUcheU  (Capt.  Spryis  derk)  having  been 
tdd  by  Cq>t.  Sprye  to  go  to  the  Prerogative  Office,  and 
there  look  for  the  will  of  Henry  HeyneU,  who  died  in 
December  1824,  went  accordingly,  and  found  that  ad- 
ministration with  the  will  annexed  had  been  granted  in 
March  1825  to  Mrs.  Williams  Eeynell.  Then  the  letter 
goes  on  as  follows : — ^^  Since  I  wrote  you,  I  have  em- 
ployed my  clerks  in  still  further  investigating  the  matter, 
and  to  se6  if  it  was  not  possible  to  do  the  benefit  to  yon 
instead  of  to  the  other  party.^' 

I  find  it  impossible  to  consider  this  as  being  consistent 
with  the  truth.  Capt.  Sprye  had  not  nor  could  have 
employed  his  clerks  in  endeavouring  to  see  if  it  was  not 
possible  to  benefit  Sir  Thomas  JReynell  instead  of  the 
heir.  I  give  Capt.  Sprye  credit  for  his  statement,  that 
at  this  time  he  thought  the  property  would  go  to  Sir 
I'homas  JReynell^  only  in  the  event  of  his  surviving  Mrs. 
WilUams  JReynell,  and  that,  if  he  should  die  in  her  life- 
time, it  would  go  to  some  distant  heir — he  might  tiiere- 
fore  truly  say  to  Sir  Thomas  ReyneU  that  it  (that  is  to 
say)  the  question  whether  tlie  benefit  would  go  to  Sir 

Thomas 
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Thomas  BeyneU  or  to  the  heir,  was  doubtful.  But  what  1852. 
could  he  mean  by  saying  that  it  oonld  only  be  tested  by 
legal  proceedings  I  If  he  meant,  as  the  context  seems 
to  import,  that  the  question  betwe^  Sir  Thomas  Reynell 
and  the  heir  could  only  be  tested  by  legal  proceedings,  it 
was  evidently  a  statement  which  Capt,  Sprye  could  not 
have  made  honestly,  for  he  knew,  or  thought  he  knew, 
that  whether  the  right  should  enure  to  the  benefit  of  the 
one  or  the  other  depended  not  on  any  l^al  proceedings, 
but  on  the  mere  fact  whether  Sir  I%omas  Reynell  should 
or  should  not  survive  Mrs.  WiUiams  Reynell.  If  on  the 
other  hand,  he  meant  to  represent  that  legal  proceedings 
would  under  all  circumstances  be  necessary,  in  order  to 
recover  the  property,  whether  for  Sir  Thomas  Reynell 
himself,  or  for  the  heir,  then  also  he  was  making  what  he 
could  hardly  have  supposed  to  be  a  correct  representation 
of  the  effect  of  the  will.  He  had  not  at  that  time  any 
suspicion  as  to  the  genuineness  of  the  will.  The  title  of 
Mrs.  WiUiams  Reynell  for  her  life  was  therefore  un- 
assailable, as  was  known  to  Capt.  Sprye,  and  he  must 
also  have  known  that  at  her  death  no  legal  proceedings 
would  be  necessary,  on  the  part  of  the  person  then  be- 
coming entitled,  whether  that  person  should  be  Sir 
Thomas  Reynell  or  the  heir,  unless  indeed  the  right  then 
certainly  accruing  to  the  one  or  the  other  should  be 
wrongfully  disputed  by  some  third  person,  which  there  . 
was  no  reason  whatever  for  supposing  would  be  the  case. 
I  am  aware  that  in  subsequent  letters  Capt.  Sprye 
refers  to  a  bill  of  discovery,  calling  on  the  tenant  for  life 
to  set  out  an  account  of  the  property,  as  being  the  only 
legal  proceeding  then  immediately  necessary,  but  it  is 
obvious  that  this  is  not  the  suit  which  Capt.  Sprye  had 
by  his  letter  of  the  29th  of  April  meant  Sir  Thomas 
Reynell  to  understand  as  being  eventually  necessary. 
He  had  by  that  letter  evidently  intended  Sir  T/umuu 
ReytuU  to  understand  that  the  costs  to  be  incurred 

would 
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1852.        would,  or  migbt  probaUy  be  to  an  extent   at   which 
raMODaUe  men  might  be  fr^htened,  nod  tlint  they  ware 
costs  to  be  incnrred  in  lecoyerii^  the  property.     HiB 
hmguage  is  this — ^  Now,  ahnost  mil  men  are  frightened 
St  the  idea  of  hw  proceedings  to  recover  property,  and 
consequently  a  system  has  grown  up,"  and  so  on.     It  is 
plain,  therefore,  these  were  not  the  costs  of  the  bill  of 
discovery  afterwards  suggested,  and  which  Gapt.  Sjprfe 
in  his  letter  of  the  10th  of  May  says,  would  not  amouot 
to  20/.    That  Sir  Thamag  Beymdl  so  understood  Capt. 
Sprye  is  plain  from  his  letter  of  the  1st  of  June^  which 
contains  the  agreement  to  give  half  the  property.     He 
there  says  (referring  to  several  difierent  proposals  for 
division  which  had  been  made),  ^'  I  feel  satisfied  that  the 
first  proposed  arrangement,  whereby  I  meant  to  engage 
to  give  up  the  half  of  the  property  recovered,  subject  to 
no  law  expenses,  either  on  success  or  failure  of  the  suit, 
is  the  best  for  me  to  pursue,  and  I  therefore  agree  to  iU*' 
Capt.  Sprye  must  therefore  have  been  aware  that  Sir 
Thonuu  ReyneU  supposed  from  what  had  passed  between 
them  that  the  subject  about  which  they  had  been  treat- 
ing was  property  to  be  recovered  or  not  to  be  recovered 
iu  some  suit  at  law  or  in  equity,  according  as  success  or 
failure  might  attend  that  suit.    This  was  in  truth  the 
only  reasonable  construction  to  be  put  on  the  language 
of  the  letter  of  the  29th  of  April.    Capt.  Sprye  must 
have  intended  that  this  construction  should  be  put  on 
it,  and  Sir  Thomas  ReyneWM  letter  of  the  Ist  of  June 
showed  plainly  to  Capt.  Sprye  that  he  did  in  fact  so 
understand  it,  and  I  consider,  therefore,  that  this  was  a 
second  misrepresentation,  making  void  all  the  subsequoit 
treaty  founded  upon  it. 

But,  thirdly,  suppose  that  this  was  not  so, — suppose, 
however  unaccounUble  it  may  be,  that  Captain  Sprye 
really  was  so  ignorant  of  the  rights  of  Sir  Thomas  Bey- 

neU 
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nell  as  to  have  supposed  not  only  that  they  were  con-  1852. 
tingent,  depending  on  his  surviving  Mrs.  Williams  Rey- 
nelly  but  also  that  they  could  only  be  eventually  estab- 
lished by  doubtful  and  expensive  litigation ;  yet,  I  am  sar 
tisfied  that  these  errors  were  afterwards  cleared  up — that 
Capt.  Sprye  acquired  the  knowledge  of  the  true  nature 
of  Sir  Thomas  ReyndCs  rights,  and  that  nevertheless 
having  done  so,  he  suffered  Sir  Thomas  ReyneU  to  con- 
tinue in  ignorance  as  to  the  nature  of  his  interest,  and 
to  continue  the  negotiation  on  the  footing  of  that  intcf- 
rest  being  such  as  Capt.  Sprye  had  originally  repre- 
sented it.  I  assume,  that  at  the  time  when  the  nego- 
tiation was  opened  and  for  several  weeks  afterwards, 
Capt.  Sprye  fully  believed  that  Sir  Thomtu  ReyneU 
would  take  no  interest  himself,  unless  he  survived  the 
tenant  for  life ;  it  was  therefore  no  fraud  in  him  to  re- 
present to  Sir  TTiomas  ReyneU  that  the  nature  and 
extent  of  his  interest  were  such  as  he  supposed  them  to 
be.  But  having  made  such  a  representation,  and  know- 
ing that  Sir  Tliomas  ReyneU  was  negotiating  on  the 
footing  of  his  interest  being  such  as  it  had  been  repre- 
sented to  him,  Capt.  Sprye  was,  on  the  most  obvious 
principles  of  justice  and  fair  dealing,  bound  as  soon  as  he 
discovered  his  mistake,  as  soon  as  he  found  that  the 
interest  of  Sir  Thomas  ReyneU  was  much  more  valuable 
than  he  had  described  it,  to  explain  the  mistake  to  Sir 
Thomas  ReyneU^  so  as  to  enable  him,  if  he  should  think 
fit,  to  put  an  end  to  the  pending  treaty. 

That  this  was  not  done  is,  I  think,  apparent  from  all 
the  circumstances  of  the  case.  Mr.  StintoiCs  opinion, 
which  was  obtained  on  the  15th  of  June^  stated,  as  of 
course  it  must  state,  that  Sir  Thomas  ReyneU  had  a 
vested  remainder  in  fee  expectant  on  the  life  estate  of 
Mrs.  Williams  ReyneU^  and  subject  to  certain  contin- 
gent estates  known  by  all  parties  to  be  interests  which 

Vol.  I.  3  A  d.  m.  o.     might 
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1852. 


might  practically  be  disregarded  as  being  of  no  yalne 
whatever. 

Capt.  Sprye  says  in  his  first  answer  that   this  (q»- 
nion  was  communicated  to  him  on  the  16th  of  Jime^  and 
that  he  was  then  for  the  first  time  informed  what  the 
interest  of  Sir  Thomas  ReyneU  in  the  estate  was*     In 
his  second  answer  he  says«  a  copy  of  the  opinion  was 
sent  to  him,  unaccompanied  by  any  note  or  other  memo- 
randum, and  he  denies  that  he  then  fully  understood  the 
nature  of  Sir  Thomas  ReyneWs  rights.    This  denial,  it 
will  be  observed,  is  made  in  very  guarded  terms ;   he 
only  says  that  he  did  not  then  fully  understand  what  Sir 
Sir  Thomtu  ReyndVs  rights  were,  but  in  his  former 
answer  he  had  said  that  he  was  then  first  informed  of 
what  the  interest  of  Sir  Thomas  ReyneU  was. 

Now,  taking  the  two  answers  together,  the  reasonable 
inference  appears  to  me  to  be,  that  Capt.  Sprye  at 
this  time,  by  means  of  the  opinion  of  Mr.  SHnUm^  had 
at  least  ascertained  that  the  interest  of  Sir  T.  ReyneU 
was  far  more  valuable  than  it  had  been  originally  sup- 
posed to  be,  and  so  that  he  had  led  Sir  T  ReyneU 
into  a  treaty  on  an  erroneous  representation  as  to  his 
rights.  Under  these  circumstances  it  was  the  bounden 
duty  of  Capt.  /Sprye  immediately  to  put  Sir  T.  ReyneU 
on  his  guard,  to  explain  to  him  that  he  had  up  to  that 
time  unintentionally  misled  him,  that  consequently  he 
was  free  to  disregard  all  that  had  been  done  up  to  that 
time,  treating  it  as  having  been  founded  in  error.  Did  he 
do  this  i  Nothing  of  the  sort.  On  the  contrary,  I  find 
that  on  the  16th  of  «/tme,  after  he  had  got  the  copy  of 
Mr.  StintoiCs  opinion,  he  wrote  a  long  letter  dated  on 
that  day  at  10  o^clock'p.  m.  to  Sir  T  ReyneU^  in  which 
he  does  not  even  state  that  the  opinion  had  been  ob- 
tained ;  he  says,  indeed,  that  he  has  had  on  his  desk  the 
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case  which  had  been  submitted  to  counsel,  hoping  that  1852. 
he,  Sir  T,  Reynell^  might  look  in  and  see  it.  But  this 
could  hardly  have  been  the  case  with  the  opinion,  for 
what  had  been  sent  to  him  was,  as  he  states,  merely 
a  copy  of  the  opinion.  At  all  events,  though  he  writes 
a  long  letter,  many  passages  in  which  satisfy  me  that  he 
had  then  seen  the  opinion,  and,  to  a  great  extent,  un- 
derstood its  import,  yet  he  does  not  give  any  hint  to  Sir 
T,  Reyndl  as  to  how  much  more  beneficial  an  interest 
he  possessed  according  to  the  opinion  of  Mr.  SHntan 
than  had  been  originally  represented  by  Capt.  Sprye  in 
the  letter  of  the  29th  of  April. 

I  cannot  but  consider  the  omission,  immediately  and 
at  once  to  call  Sir  T.  ReynelTs  attrition  to  the  effect  of 
the  opinion,  as  affording  very  cogent  evidence  that  he 
never  intended  to  set  him  right  as  to  the  real  nature  of 
his  interests.  If  he  did  not  at  once  put  him  on  his 
guard  when  he  wrote  to  him  at  great  length  as  soon  as 
he  got  the  opinion,  what  reason  is  there  for  supposing  he 
would  do  so  afterwards  ?  I  can  discover  none.  There 
is  no  evidence  of  his  having  done  so.  The  probability, 
as  he  did  not  do  so  at  first,  is,  that  he  would  not  do  so 
afterwards,  and  I  think  that  in  the  subsequent  cor- 
respondence I  discover  satisfactory,  I  might  say  irre- 
sistible, proof  that  no  such  communication  ever  was  made 
to  him.  I  allude  particularly  to  the  letters  which  passed 
between  Capt.  Sprye  and  Sir  T.  Reynell  in  the  month 
of  March  following,  that  is,  March  1844. 

[After  reading  and  commenting  on  this  part  of  the 
correspondence,  his  Lordship  said]  : — Let  us  here  pause 
and  consider  what  is  the  necessary  inference  from  these 
letters.  The  problem  to  be  solved  is  this : — Did  Capt. 
Sprye  before  he  obtained  the  conveyance  of  the  15th 
of  Jfdy  1843,  explain  to  Sir  T.  Reynell  that  in  his 

3  A  2  former 
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1852.       former  letter  he  had  made  to  him  an  erroneous  repre- 
sentation as  to  his  rights ;  had  represented  that  to  be 
contingent  and  precarious  which  he  had  since  diseovered 
to  be  vested  and  certain — had  led  him  to  snppoee  thai 
the  benefits  possibly  to  accrue  to  him,  could  only  be 
recovered  through  the  means  of  expensive  legal  proceed- 
ings of  doubtful  result ;  whereas  in  fact  he  would,  on  the 
death,  without  issue,  of  Mrs.  Williams  Reynell^  succeed 
naturally  and  without  any  law  proceedings  at  all  to  the 
whole  of  the  property  ?    This  I  say  is  the  question  to 
be  solved — ^and  surely  there  can  be  no  doubt  as  to  the 
answer.     The  letter  of  the  11  th  ot  March  is  absolutely 
irreconcilable  with  the  notion  that  Sir  Thomtu  lieyndl 
was  aware  of  the  real  nature  of  his  rights.     There  is  do 
meaning  in  the  passage  about  his  being  ready  to  with* 
draw  when  Capt.  Sprye  should  find  there  was  no  hope 
of  success,  if  we  are  to  believe  that  he  knew  the  property 
would  regularly,  without  any  litigation  or  controversy, 
devolve  on  him  when  Mrs.  W.  Reynell  should  die.     The 
letter  is  well  consistent  with  the  hypothesis  that  Gapt. 
Sprye  allowed  Sir  T,  Reynell  to  proceed  all  along  on  the 
notion  that  his  rights  were  such  as  he  Capt.  Sprye  had 
originally  represented  them — it  is  irreconcilable  with  the 
supposition  that  he  had  at  any  time  explained  to  him  the 
real  nature  of  these  rights. 

It  only  remains  to  add,  that  on  receiving  this  last 
letter,  Capt.  Sprye  still  keeps  up  the  same  delusion 
which  he  had  previously  created.  Instead  of  saying,  as 
he  was  bound  to  do,  '^  What  do  you  mean  by  hope  of 
success  ?  There  is  no  doubt  or  difficulty  on  the  subject 
— it  is  quite  certain  that  when  Mrs.  JVUliatms  Seynell 
dies,  we  shall  succeed  to  the  estate,  that  is  to  say,  you 
to  one  half  and  I  to  the  other  ;*'  instead  of  saying  this, 
or  to  this  effect,  he  keeps  up  the  delusion,  treats  the 
ofier  made  by  Sir  T.  Reynell  to  drop  the  proceedings,  as 

a  friendly 
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a  friendly  proposal,  but  to  which  he  could  not  listen,  not        1852. 
because  it  was  (as  in  truth  it  was)  absurd  and  founded 
on  ignorance  of  the  real  nature  of  his  interests,  but  be- 
cause he,  Capt.  Sprysy  **  was  not  of  a  turn  of  mind 
accustomed  to  yield  to  diflBculties  !  ^ 

On  these  grounds  then  I  come  to  the  conclusion,  that 
some  time  before  the  execution  of  the  conveyance,  pro- 
bably on  the  16th  of  June,  Capt.  Sprye  ascertained 
that  Sir  T.  Reynell  had  an  absolute  indefeasible  interest 
in  the  property  in  question,  to  recover  which,  no  legal 
proceedings  whatever  would  be  necessary,  and  that  he 
nevertheless  kept  Sir  T,  Reynell  in  ignorance  of  what  he 
had  so  found  out,  and  allowed  him  to  proceed  on  the 
erroneous  notion  of  his  rights,  as  they  had  been  origi- 
ginally  represented  by  the  letter  of  the  29th  of  Aprils 
and  those  which  immediately  followed. 

I  have  thus  arrived  at  the  conviction,  that  in  three 
distinct  respects,  Capt.  Sprye  misled  Sir  T.  Reynell  in 
the  treaty  which  ultimately  led  to  the  execution  of  the 
deed  of  conveyance  of  the  15th  of  July,  1843 ;  first,  by 
representing  to  him  that  the  proposal  to  share  the  pro- 
perty was  one  usual  among  men  of  character,  and  one  on 
which  Mr.  Yonge  had  proposed  to  act;  secondly,  by 
leading  him  to  believe  that  the  benefits  to  be  obtained 
for  him  or  his  heir,  could  only  be  so  obtained,  if  at  all, 
through  the  medium  of  doubtful  and  costly  litigation ; 
and  thirdly,  by  not  explaining  to  him,  after  Mr.  8tinton*s 
opinion  had  been  obtained,  that  his  interest  was  not 
contingent  as  he  had  originally  described  it,  but  an  ab- 
solute indefeasible  interest  subject  only  to  the  chance  of 
Mrs.  Williams  Reynell  leaving  issue. 

Every  one  of  these  considerations  would  be  material 
ingredients  towards  enabling  Sir  T.  Reynell  to  form  his 

judgment 
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1852.       judgment  as  to  whether  he  should  or  should  not  mooede 
to  the  proposal  of  Capt.  Sprye.    If  he  had  not  reodfed 
what  was  equivalent  to  an  assurance  that  Mr.  Ycny 
considered  the  proposed  division  of  the  property  as  the 
usual  course  of  conducting  business  on  such  ocoasioiiB, 
and  if  he  had  not  been  led  to  suppose  that  his  mtereA 
was  contingent,  depending  on  the  chance  of  his  surviving 
Mrs.  Williams  ReyneU,  and  then  only  to  be  reoovered 
by  expensive  and  doubtful  litigation,  it  may  well  be  that 
he  would  not  have  acted  as  he  did ; — ^perhaps  he  migfat, 
perhaps  he  might  not.    But  this  is  a  matter  on  vrfiieh  I 
do  not  feel  called  upon  or  indeed  at  liberty  to  speculate. 
Once  make  out  that  there  has  been  anything  like  decep- 
tion^ and  no  contract  resting  in  any  degree   on  that 
foundation  can  stand.     It  is  impossible  so  to  analyze  the 
operations  of  the  human  mind  as  to  be  able  to  say  how 
far  any  particular  representation  may  have  led  to  the 
formation  of  any  particular  resolution,  or  the  adoption 
of  any  particular  line  of  conduct.     No  one  can  do  this 
with  certainty,  even  as  to  himself,  still  less  as  to  another. 
Where  certain  statements  have  been  made,  *all  in  their 
nature  capable,  more  or  less,  of  leading  the  party  to  whom 
they  are  addressed,  to  adopt  a  particular  line  of  conduct, 
it  is  impossible  to  say  of  any  one  such  representation  so 
nuide,  that  even  if  it  had  not  been  made,  the  same  reso- 
lution would  have  been  taken,  or  the  same  conduct 
followed.   Where  therefore  in  a  negotiation  between  two 
parties,  one  of  them  induces  the  other  to  contract  on 
the  faith  of  the  representations  made  to  him,  any  (me  of 
which  has  been  untrue,  the  whole  contract  is  in  this 
Court  considered  as  having  been  obtained  fraudulently. 
Who  can  say  that  the  untrue  statement  may  not  have 
been  precisely  that  which  turned  the  scale  in  the  mind  of 
the  party  to  whom  it  was  addressed !    The  case  is  not 
at  all  varied  by  the  circumstance  that  the  untrue  repre- 
sention,  or  any  of  the  untrue  representations,  may  in  the 

first 
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first  instance  have  been  the  result  of  innocent  error.  If  1852. 
after  the  error  has  been  discovered,  the  party  who  has 
innocently  made  the  incorrect  representation,  suffers  the 
other  party  to  continue  in  error  and  act  on  the  belief 
that  no  mistake  has  been  made ;  this,  from  the  time  of 
the  discovery,  becomes,  in  the  contemplation  of  this 
Court,  a  fraudulent  misrepresentation  even  though  it 
was  not  so  originally. 

These  are  all  principles  of  such  obvious  justice  as  to 
require  neither  argument  nor  authority  to  illustrate  or 
enforce  them,  and  they  need  but  to  be  stated,  in  order 
to  command  immediate  assent.  The  only  question  can 
be  in  each  particular  case,  how  far  the  facts  bring  it 
within  it  the  principle!  I  have  already  pointed  out 
several  particulars  in  which  I  think  these  principles 
apply  to  the  present  case ;  and,  therefore,  without  in- 
quiring whether  there  are  or  are  not  other  instances  of 
misrepresentation  fatal  to  the  case  of  Capt.  Sprye^  I  feel 
bound  to  say,  that  I  concur  with  Sir  Jamei  Wigram  in 
his  conclusion,  that  the  conveyance  of  the  15th  oi  July 
was  obtained  by  fraud,  and  so  must  be  set  aside. 

It  would  not  be  right  that  I  should  leave  unnoticed  an 
argument  much  pressed  at  the  bar,  and  which  carries 
with  it  a  semblance  of  justice,  but  to  which  I  have  not 
felt  it  possible  to  yield  my  assent.  It  was  said  that 
during  the  whole  of  the  negotiations  Capt.  Sprye  not 
only  left  Sir  Thomag  JReynell  at  perfect  liberty  to  con- 
sult his  friends  and  professional  advisers,  but  even  on 
several  occasions  recommended  him  to  do  so.  To  a 
great  extent  this  certainly  was  the  case;  and  if  the 
relief  sought  in  this  suit  had  rested  on  mere  mistake,  if 
Capt.  Sprye  had  not  by  misrepresentations  of  fact,  which 
I  cannot  treat  as  unintentional,  led  Sir  Thonuu  Reynell 
to  believe  that  his  rights  were  different  from  what  in 

truth 
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1862.       tnith  they  were,  it  may  be  that  the  arguineiit  to  which 
I  am  now  adverting  would  have  prevailed.     In  saeh  a 
case,  perhaps,  this  Court  might  have  conaidered  that  it 
was  the  folly  of  Sir  Thomas  ReynM  to  have  aeted  with- 
out advice,  and  might  have  refused  to  assist  any  peiaon 
who  was  so  singrularly  little  alive  to  his  own  rights.    Qm 
vuU  decipi^  it  is  said,  decipiatur.    But  no  such  questioo 
can  arise  in  a  case  like  the  present,  where  one  oontraet- 
ing  party  has  intentionally  misled  the  other,  by  describ- 
ing his  rights  as  being  different  from  what  he  knew  them 
really  to  be.     In  such  a  case  it  is  no  answer  to  the  chaige 
of  imputed  fraud  to  say,  that  the  party  alleged  to  be 
guilty  of  it  recommended  the  other  to  take  advice,  or 
even  put  into  his  hands  the  means  of  discovering  the 
truth.     However  negligent  the  party  may  have  been  to 
whom  the  incorrect  statement  has  been  made,  yet  that 
is  a  matter  affording  no  ground  of  defence  to  the  other. 
No  man  can  complain  that  another  has  too  implicitly 
relied  on  the  truth  of  what  he  has  himself  stated.     This 
principle  was  fully  recognized  in  the  case  of  Dobell  v. 
Stevens  (a),  referred  to  by  my  learned  brother  in  the 
course  of  the  argument. 

The  reasoning  by  which  I  have  satisfied  myself  of  the 
Plaintiff's  right  to  set  aside  the  conveyance,  also  disposes 
of  that  part  of  the  bill  of  Sir  Thomas  ReyneUy  in  which 
he  seeks  to  have  the  contract  for  the  purchase  of  the 
other  moiety  delivered  up  and  cancelled,  and  also  of  the 
cross  suit.  For,  independently  of  all  other  objections  to 
that  contract,  it  is  clear  Capt.  Sprye  having,  by  what  I 
must  consider  as  fraud,  put  Sir  Thomas  Reynell  in  the 
position  of  being  the  owner  of  a  moiety  instead  of  the 
entirety,  could  never  deal  for  the  purchase  of  that  moiety. 
Such  dealing  is  in  truth  but  a  continuation  of  the  origi- 
nal 

(a)  SB.^C.  625. 
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nal  fraud,  and  on  that  short  ground  I  am  clearly  of  opinion  1 852. 
that  the  contract  of  the  14th  of  May^  1844,  must  be 
considered  as  having  been  obtained  by  fraud,  and  must  be 
delivered  up  to  be  cancelled,  and  that  the  cross  bill  filed 
for  the  purpose  of  enforcing  a  specific  performance  of 
that  contract  was  properly  dismissed  with  costs. 

My  learned  brother  has  pointed  out  some  trifling 
additions  which  ought  to  be  made  in  the  decree,  but  this 
does  not  go  to  the  substance  of  the  case ;  and  we  both 
therefore  concur  in  the  opinion  that  the  costs  of  this 
rehearing  must  be  borne  by  Capt.  Sprye, 
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1852. 


March 25,26.  SPRYE  V.  REYNELL. 

Before  The 

Justices.     T^  pursuance  of  the  leave  granted  by  the  order  made 
The  Plaintiff;  on  the  hearing  of  the  motion,  reported  oh^  p.  656, 

£  which  *M^  ^^'  ^^^^'  ^^  ^  "^^^  of  •/ajmary  1862,  depoaited  6(M. 
well  ae  in  the  and  filed  a  supplemental  bill  in  the  nature  of  a  bill  of 

rSii  hid    "^^^^  ^«*^*  ^^y  -E^*^«*«<*  ReynM,  Mr. 


been  made       WalkeTy  Mr.  Arthur  Walker^  and  Mr.  Charles  WUsan. 
against  him, 
with  costs, 

moved  for  a  Attachments  had  been  sealed  against  Capt.  Sprye  for 
ductionof  do-  non-payment  of  the  costs  ordered  to  be  paid  by  him  by 
SSiA^had      ^^  original  decree  of  the  6th  November  1849  (a),  and  by 

been,  as  he      the  order  of  the  20th  of  November  1861  (6). 
alleffed,  with- 
held from  him 
by  reason  of        The  time  for  answering  the  supplemental  bill 


menu  in  the  <^^ut  to  expire,  application  was  made  to  the  Master 
answer,)  and  in  the  supplemental  suit  on  behalf  of  Lady  EUzabeih 
file  a  supple-  Aud  Mr.  Lawrence  Walker^  and  Mr.  Arthur  Walker, 
mental  bill  in   ^j^^  ^jj^  ^ime  for  their  answering  might  be  enlarged  for 

bill  of  review.  six 

The  motion,  ^a)  See  8  Hare,  272.  (6)  Ante,  659. 

as  regarded 

the  documents,  was  refused,  with  costs ;  but,  by  consent,  leave  was  given  to  file 
a  supplemental  bill,  on  the  Plaintiff*  depositing  50/.  The  supplemental  bill  was 
filed,  and,  pending  the  hearing  of  the  appeal  in  the  original  smt,  the  Defendants 
moved  that  all  proceedings  against  them  for  want  of  answer  in  it  might  be  stayed 
till  sfter  the  Plaintiff  had  paid  the  costs  of  the  motion  (for  non-payment  of  which 
he  was  in  contempt),  or  otherwise  that  the  time  for  answering  might  be  enlarged. 
The  time  was  enlarged  for  four  weeks,  without  prejudice  to  an  application  to  stay 
proceedings.  After  the  original  decree  had  been  affirmed,  with  costs,  the  Defend- 
ants mov^  that  all  proceedings  in  the  supplemental  suit  might  be  stayed  until 
after  the  Plaintiff  should  have  paid  the  costs  of  the  first-mentioned  motion,  and 
also  of  tiie  original  and  cross  suits  (for  non-papient  of  which  last-mentioned  costs 
he  was  also  in  contempt) :  Held,  that  the  motion  was  properly  refused  as  rcmrded 
the  latter  costs,  on  the  ground  of  acquiescence ;  but  tnat,  as  regarded  the  former, 
the  order  ought  to  have  been  made. 
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six  weeks  after  Capt.  8prye  should  have  cleared  hia  1852. 
coQtempt  for  noii-f>a}rment  of  the  coats  directed  by  the 
order  of  the  20th  of  November  1851,  or  for  four  weeks 
further  time  to  answer.  The  Master  refused  the  appli* 
cation  with  costs^  thinking  that  the  proper  course  was  to 
apply  to  the  Court.  On  the  2nd  of  March  a  motion  was 
made  on  behalf  of  these  Defendants  before  Vice-Chan- 
cellor Parker^  that  all  proceedings  against  them  for 
want  of  an  answer  might  be  stayed  until  four  weeks  after 
Capt.  8prye  should  have  paid  to  them  the  costs  directed 
to  be  paid  by  him  by  the  order  of  the  20th  of  November 
1851,  or  in  case  the  Court  should  not  think  fit  so  to 
order,  then  that  the  iq)plicants  might  have  four  weeks 
further  time  to  answer.  The  Plainti£^  Capt.  Sprye^ 
did  not  appear  upon  this  iq)plication,  of  which  short 
notice  was  given  by  special  leave.  The  Vice-Chan- 
cellor made  an  order,  giving  four  weeks  further  time, 
without  prejudice  to  an  application  to  stay  the  proceed- 
ings in  the  suit.  The  Vice-Chancellor  mentioned  as  a 
reason  for  making  no  further  order,  that  very  short  notice 
had  been  given. 

On  the  8th  of  March  a  motion  was  made  before  Vice- 
Chancellor  Parher  in  the  supplemental  suit,  on  behalf  of 
the  same  parties,  that  all  proceedings  in  that  cause 
against  the  Defendants,  the  Walkers,  for  want  of  their 
answers  might  be  stayed  until  three  weeks  after  Capt. 
Sprye  should  have  paid  to  them  the  costs  directed  to  be 
paid  by  him  by  the  order  of  the  20th  of  November  1851^ 
and  should  have  cleared  his  contempt,  and  that  all  pro- 
ceedings against  Lady  Elizabeth  Reynell  for  want  of  her 
answer  might  be  stayed  until  three  weeks  after  the  Plain- 
tiff should  have  paid  not  only  those  costs,  but  also  all 
other  costs  in  the  causes  of  Reynell  v.  Sprye  and  Sprye 
V.  Reynellj  for  non-payment  of  which  Capt.  Sprye  was 

then 
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ings  in  a  supplemental  suit  have  been  stayed  till  the  1862. 
payment  of  the  costs  of  the  original  suit.  No  doubt  it 
has  been  held  that  a  bill  of  review  cannot  be  filed  until 
the  former  decree  has  been  executed,  but  decisions  to  that 
effect  do  not  afford  precedents  for  staying  proceedings 
after  they  have  been  commenced.  Whatever  part  of  the 
obligation  created  by  the  original  decree  is  perfect  and 
complete  when  the  supplemental  bill  is  filed,  must  be 
performed ;  but  the  non-performance  of  what  was  not 
then  complete,  could  not  be  made  the  g^und  for  staying 
proceedings  in  the  supplemental  suit.  Here  the  De- 
fendants to  the  supplemental  bill,  were  not  when  it  was 
filed  entitled  to  demand  payment  of  the  costs  in  question. 

(They  referred  in  this  part  of  the  argument  to  JBick- 
ford  V.  Skewes  (a).) 

If  however  the  Defendants  had  at  any  time  such  right 
as  they  now  claim,  they  have  lost  it  by  waiver  and  acqui- 
escence. The  supplemental  bill  was  filed  on  the  15th 
of  January.  On  the  30th  of  January  the  subpoena  for 
payment  of  the  costs  was  served.  On  the  2nd  of  Feb- 
ruary one  attachment  issued.  On  the  1.9th  of  February 
the  other.  The  Defendants  applied  for  further  time  to 
answer.  We  acceded  to  or  did  not  oppose  the  applica- 
tion. After  that,  they  could  not  apply  to  stay  proceed- 
ings in  the  suit.  After  leading  the  Plaintiff  to  suppose 
that  he  could  proceed,  it  was  too  late  to  turn  round  and 
seek  to  stay  the  suit. 

The  Lord  Justice  Knight  Bruce. 

This  motion  divides  itself  into  two  parts,  namely,  that 
respecting  the  general  costs  of  the  two  suits  of  ReyneU 
V.  Sprye^  and  Sprye  v.  ReyneU,  in  which  a  decree  has 
been  made,  and  that  relating  to  the  costs  of  the  motion 

in 

(a)  10  Sim.  193. 
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1852.       in  the  month  of  November  last.     As  to  the  costs  of  the 
motion  in  November  hist,  my  original  impression  was 
against  Lady  Elizabeth  ReyneU  and  Messrs.   WaUur^ 
Grant  if  Co.,  or  at  least  against  the  latter,  bot  the  pro- 
gress of  the  argument  changed  that  impression.     The 
motion  was  made  in  a  cause  in  which  Lady  JEHisgahetk 
ReyneU  was  a  party,  and  relates  to  the  subject-matter  of 
that  cause.    It  sought  the  production  of  certain  docu- 
ments for  the  purpose  of  a  rehearing  or  an  application 
for  a  rehearing,  pending  an  appeal.     It  moreoyer  asked 
leave  to  file  after  the  decree  a  supplemental  bill,  and  it 
made  parties  to  that  motion  four  gentlemen,  describing 
them  by  the  names  of  Messrs.  Walker^  Chant  ^  Co. 
The  Court,  on  that  occasion,  adjudicated  without  any 
consent  I  believe,  as  to  this  part  of  it,  that  Capt.  Sprye 
who  made  the  motion  should  pay  the  costs  of  it,  that  is, 
the  costs  of  Lady  Elizabeth  ReyneU  and  of  these  gentle- 
men, a  direction  forming  part  of  the  order  which  gave 
leave  to  him  to  file  the  present  bill.     Those  costs  not 
being  paid  the  condition  annexed  to  the  order  has  not 
been  fulfilled.    The  order  not  being  complied  with,  my 
learned  brother  and  myself  are  of  opinion  that  as  the 
subjects  are  so  intimately  connected  together  there  is  a 
right  on  the  part  of  Lady  Elizabeth  ReyneU^  and  on  ihe 
part  of  two  of  the  solicitors  whom  I  have  mentioned, 
parties  to  the  present  bill,  to  stay  the  proceedings  under 
the  present  bill  until  those  particular  costs  shall  have 
have  been  paid^  namely,  the  costs  given  to  Lady  Elizabeth 
ReyneU  and  to  Messrs.  Walker^  Orant  ^  Cb.,  by  the 
order  of  the  20th  of  November ^  1851 . 

Nothing  has  taken  place  to  waive  the  right  to  the 
payment  of  those  costs,  for  they  have  been  claimed  on 
every  occasion.  As  I  understand,  they  were  claimed 
before  the  Master,  and  they  were  claimed  on  the  appli- 
cation to  the  Vice-Chancellor  Sir  James  Parher^  under 

which 


CASES  IN  CHANCERY.  717 

which  he  made  the  order  now  appealed  from.     With     ^  1852. 

respect  however  to  the  general  costs  of  the  suits,  Rey- 

neU  v.  Sprye  and  Sprye  v.  Reynell^  m  which  the  decree 

was  made,  it  is  arguable  whether  a  case  of  waiver  has  not 

been  established,  and  therefore  as  to  so  much  the  Court 

will  hear  the  reply. 

The  Lord  Jubtigie  Lord  Cranworth. 

What  my  learned  brother  has  said  represents  pre- 
cisely the  view  which  I  take. 

Mr.  Uoyd^  in  reply. 

The  Defendants  did  not  put  in  their  answers  on  ac- 
count of  the  appeal  in  the  original  suit  standing  for  judg- 
ment. They  did  nothing  which  amounted  to  acquiescence, 
for  no  act  or  omission  on  their  part  was  more  applicable 
to  one  course  of  proceeding  than  the  other.  As  to  the 
costs  of  the  motion,  they  were  mentioned  in  the  appli- 
cations which  the  Defendants  made,  because  there  was 
no  appeal  from  the  order  upon  the  motion.  The  costs  of 
the  suit  were  not  referred  to,  only  because  they  were  the 
subject  of  the  then  pending  appeal. 

The  Lord  Justice  Lord  Cranworth. 

My  learned  brother  and  myself  are  both  of  opinion 
that  with  respect  to  these  costs,  that  is,  the  general 
costs  of  the  suit— excluding  the  costs  of  the  order  of  the 
20th  of  November  last — there  has  been  that  which 
amounts  to  a  waiver  on  the  part  of  Mr.  Lloyie  clients. 

Suppose  the  application  for  time  had  been  not  for 
four  weeks  after  any  particular  act  to  be  done,  but  simply 
for  four  weeks  further  time  to  answer,  that  would  have 
been  a  waiver  of  any  right  to  stay  the  proceedings. 
This  is  not  disputed.    Now  the  actual  application  was 

to 
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1852.  to  stay  proceedings  for  want  of  answer  until  four  weeln 
after  a  particular  act  was  done ;  that  was  not  an  absolute 
waiver ; — it  was  no  waiver  of  that  particular  act  being 
done,  but  that  particular  act  being  done^  the  effect  of 
the  application  was  the  same  as  if  it  had  been  simply 
an  application  for  time.  We  think  that  the  motion 
ought  to  be  granted,  with  reference  to  the  coets  of  the 
motion  of  the  20th  of  November  last,  and  refused  as  to 
the  more  extended  application.  As  the  application  is  to 
be  partly  granted  and  partly  refused,  the  proper  course 
will  be  that  the  order  should  be  made  without  any  costs 
in  the  Court  below,  and  without  any  costs  now.  AU 
proceedings  against  Lady  Elizabeth  ReyneU  and  the 
Messrs.  Wcdker  will  be  stayed  until  three  weeks  after 
the  Plaintiff  shall  have  paid  the  costs  given  by  the  order 
of  the  20th  of  November  last. 

The  Lord  Justicb  Knight  Bbucb  concurred. 
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In  the  Matter  of  RICHARDS,  an  alleged  Lunatic.         March  30. 

rpHIS  was  the  petition  of  an  infant  by  his  next  friend     Before  The 

for  leave  to  attend  the  execution  of  a  commission     Justicbp. 

de  lunatico  inquirendo.     The  petition  stated  that,  by  Whereapeti- 

an  indenture  dated  the   14th  of  January  1842,   the  !i'!?J^"?"' 

•^  '  mission  01 

alleged    lunatic   had   settled   property  upon  trust  for  lunacy  stated 
himself  for  life,  with  a  limitation  over  to   the  father  Wed  lunatic 

of  the  Petitioner  for  life,  and  a  subsequent  limitation  had  been  of 

1      T>    •  •  i»      i»i.        •  1    !•    •      •  mt      unsound  nund 

to  the  Petitioner  for  life,  with  limitations  over.    The  for  upwards 

petition  for  the  commission  stated,  that  the  alleged  ofthutyyears, 

,  ,  ,  °       a  cestui  que 

lunatic  had  been  of  unsound  mind  for  thirty-five  years  trust,  under  a 

past.     The  Petitioner  s  fattfer,  who  was  a  first  cousin  of  JJ^^™*"^ 

the  alleged  lunatic,  was  dead,  and  the  Petitioner  was  ap-  this  period, 

prehensive  that  his  interests  would  be  prejudiced  unless  ^  attend  the 

he  were  permitted  to  be  represented  at  the  execution  of  execution  of 

,  .    .  the  commis- 

the  commission.  aion,  upon  an 

undertaking 
to  abide  by 
Sir  W,  P,  Wood  and  Mr.  Locock  Webb^  in  support  of  such  order  as 

the  petition,  cited  In  re  Nesbitt  (a).  XS^SSke 

as  to  any  in- 
Mr.  Karslake,  for  the  Petitioner  for  the  commission,  ^"^ion^'by 
contended  that  the  only  ground  for  allowing  any  one  to  the  attend- 
attend  the  execution  of  a  commission  of  lunacy  was  the 
protection  of  the  interests  of  the  alleged  lunatic ;  JEx 
parte  Snook^  In  re  Watts  (ft),  whereas  the  ground  on 
which  this  petition  was  presented  was  merely  that  the 
Petitioner  apprehended  that  injury  would  result  to  him- 
self if  the  execution  of  the  commission  were  not  attended 
on  his  behalf. 

(a)  2  PhiU.  245.  (6)  1  Phill.  514. 

Vol.  I.  3  B  d.  m.  g. 
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1852.  The  Lord  Justice  Knight  Bruce. 

In  re  Speaking  for  myself,  I  should  have  been  disposed, 

Richards,  ^thout  the  authority  cited  in  support  of  the  petition,  to 
grant  the  prayer.  My  impression  is,  that  as  counsel  I 
have  attended  the  execution  of  a  commission  for  the  sole 
purpose  of  seeing  that  the  lunacy  was  not  carried  back 
beyond  a  certain  date,  on  behalf  of  persons  interested  so 
far  only.  If  the  Petitioner's  next  friend  will  undertake 
to  abide  by  any  order  the  Court  may  make  as  to  any 
increase  of  costs  that  may  be  caused  by  the  attendance 
at  the  inquisition,  I  am  disposed  to  give  leave  to  the 
infant  by  his  next  friend  to  attend.  The  lunacy  is 
alleged  to  have  eidsted  for  thirty-five  years. 

The  Lord  Justigb  Lord  Cranworth. 

I  consider  that  the  order  should  be  made  on  the  mi- 
dertaking  spoken  of  by  my  learned  brother  being  given. 

The  undertaking  was  given  and  the  order  made. 
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LORD  JAMES  STUART  v.  THE  LONDON  AND 
NORTH  WESTERN  RAILWAY  COMPANY.     ^^^^May^f; 

nnHIS  was  an  appeal  from  the  decree  of  the  Master        Before 

of  the  Rolls  for  the  specific  performance  of  the     justices. 

following  written  agreement  which    had  been  entered  Heads  of 

into  on  behalf  of  the  late  Marquis  of  Bute,  with  Mr.  agreement 

were  siflrned 

Driver^  as  the  agent  of  the  London  and  North  Western  by  agents,  on 

Railway  Company.  ^^il^Co 

pany,  which 
The  Company  were,  at  the  time  of  the  agreement  being  ^iiJ^n  p]i?^ 
signed,  soliciting  an  Act  of  Parliament,  to  enable  them  liament  for  a 
to  construct  the  branch  line  mentioned  in  the  agreement,  and  an  oppos- 

and  the  Marquis  was  a  petitioner  against  the  bill.  J°g  'and- 

owner* 
"  Watford  Among  other 
stipulations, 
they  provided  that  400/.  per  acre  was  to  be  paid  "for  the  land  required" 
in  one  set  of  parcels,  other  sums  for  the  "  land  required  "  in  other  sets  of  parcels, 
and  1000/.  for  depreciation  of  homesteads.  On  these  heads  being  signed,  the 
landowner  withdrew  his  opposition,  and  the  bill  passed  mJuly  1847Tlt  limited  the 
time  for  completing  the' line  to  five  years  from  the  passing  of  the  Act.  In  September 
\SA7i  the  solicitors  of  the  landowner  sent  to  the  Company  the  draft  of  a  proposed 
and  more  detailed  agreement,  in  order  that  such  an  agreement  might  be  formally 
executed  by  the  Company.  After  repeated  applications  to  them  to  have  the  draft 
agreement  returned,  the  Company's  solicitors,  in  October  1848,  stated  that  the 
matter  was  not  pressing,  as  there  was  no  present  intention  of  making  the  line.  In 
December  1848,  the  Company's  solicitors  returned  the  draft  agreement,  so  settled  as 
to  make  it  conditional  on  the  formation  of  the  railway,  llie  landowner's  solicitors 
immediately  objected  to  this  construction  of  the  heads  of  agreement ;  and  on  the 
30th  of  January  1849>  stated,  that  unless  the  Company  were  prepared  to  execute 
an  absolute  agreement,  proceedings  would  be  taken  at  once  to  compel  the 
formation  of  the  line.  In  February  1849)  the  Company  expressed  (by  their  soli- 
citors) their  intention  to  abide  by  the  alterations  in  the  draft  agreement,  and  to 
accept  service  of  any  process.  In  July  1850,  the  landowner  filed  a  claim  for 
specific  performance. 

Held,  that  the  agreement  was  not  sufficiently  definite  to  be  enforced. 

That  the  delay  was  a  sufficient  answer  to  the  suit. 

That  the  remedy  by  way  of  specific  performance  failed  for  want  of  mutuality, 
and  by  reason  of  an  action  at  law  affording  complete  justice. 

On  the  Defendants  tmdertaking  to  admit  in  an  action  that  the  heads  of  agree- 
ment were  adopted  under  their  corporate  seal,  the  claim  was  dismissed. 

3  B  2 
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1852. 

Lord  James 
Stuart 

V. 

The 
London 

AND 

North 
Western 
Railway 
Company. 


**  Watford  and  Dunstable  Railway. 

^'  Heads  of  agreement  for  the  purchase  of  the  Marquis 
of  Bute's  land  required  by  the  above  Railroad,  1st 
April  1847. 

"  No.  1.  A.  Nos.  97, 98,  93, 101, 102,  and  103.  400/. 
per  acre  for  the  land  required,  and  the  severed  portions 
to  south  of  Railway^  and  100Z.  in  addition  for  making 
road.  Passenger  archway  under  the  Railway  between 
Nos.  97  and  98,  and  right  of  footway  alongside  of  river 
from  archway  to  No.  103. 

"  No.  2.  B.  Nos.  108,  108  a,  108  J,  109,  109  a, 
109  6,  117.  1250Z.  per  acre  for  "seven  acres,**  extend- 
ing from  Love-lane  to  the  street  called  North-street,  and 
from  the  Hitchin  Road  to  the  road  to  High  Town,  and 
the  intervening  roads  to  be  measured  in.  If,  under  the 
powers  which  Lord  Bute  and  the  Company  possess  such 
intervening  roads  (except  in  front  of  the  house  built  at 
the  comer  of  Bute-street)  cannot  be  stopped  up,  1300/. 
per  acre  to  be  given  for  the  above  quantity,  except  all 
to  the  east  of  Bute-street, 

«  No.  3.  C.  Nos.  125,  126, 129,  130,  137,  and  138. 
400/.  per  acre  for  the  land  required ;  the  whole  of  129  and 
126  down  to  and  inclusive  of  the  proposed  diversion  of  the 
road  to  the  north  side  thereof.  The  diverted  road  to  be 
thirty  feet  wide,  and  made  in  a  good  and  substantial  man- 
ner. The  severed  portions  of  130  and  137  to  the  north, 
and  the  whole  of  No.  138,  to  be  taken  at  the  same  price. 
The  footpath  for  the  use  of  the  miller,  six  feet  wide,  to  be 
given  along  the  south  side  of  the  river,  and  the  mill-tail 
to  be  preserved,  and  a  culvert  for  the  overflow  from  the 
mill-head  to  the  Bedford  Road,  in  its  present  course. 

«  No.  4.  D.  Nos.  164,  166,  167, 169,  149,  158,  161, 
163,  172,  172  a,  174,  176.    250/.  per  acre  for  the  land 

required. 
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required.  1000/.  for  depreciation  of  homesteads.  The 
road  No.  166  to  be  preserved,  and  a  road  the  width  of  the 
road  172  a  to  be  given  on  the  south  side  of  the  railway 
from  166  to  172  a.  The  roads  Nos.  166  and  172  a  to 
be  measured  in  and  a  road  eighteen  feet  wide  to  be  made 
on  north  side  of  Railway  from  160  to  south-west  comer 
of  163,  in  the  place  of  160. 

^'  The  above  prices  refer  to  the  quantities  of  land  re- 
quired for  'the  railway,  and  to  the  contents  of  the  roads 
and  severed  portions  which  are  respectively  to  be  accu- 
rately measured.  Lord  Bute  to  have  the  first  refusal  of 
all  severed  lands  purchased  by  the  Company,  of  other 
proprietors,  when  such  severed  lands  adjoin  his  lord- 
ship^s  property.  The  tithe  rent-charge  and  land  tax  to 
be  apportioned  and  borne  by  the  Company.  The  Com- 
pany to  supply  all  necessary  culverts  for  proper  drainage, 
the  same  to  be  built  by  the  Company,  and  also  all  neces- 
sary communications.  The  same  prices  per  acre  to 
be  given  for  the  adjoining  portions,  if  required  by  the 
Company. 

(Signed)  ^^Edward  Driver^ 

*^  Agent  for  the  Railroad  Company. 

"  T.  CoUingdon, 
"  Agent  for  the  Marquis  of  Bute. 
"  Witness,  William  Gascoigne  Roy^ 
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At  the  end  of  the  agreement  was  a  memorandum  in 
these  words : — 

^'  It  is  expressly  understood  that  all  the  premises  com- 
prised in  the  sections  il.,  C,  and  2).,  are  only  held  by 
yearly  tenants,  so  that  the  Company  shall  have  no  other 
interests  to  negotiate  for,  and  that  the  tenants  of  the 
cottages  and  gardens  in  section  C,  are  considered  to  be 
monthly  holdings,  and  those  in  section  B.  are  in  the 
hands  of  Lord  Bute^  and  that  all  the  tenants  are  com- 
mencing at  Michaelmas?'' 

Upon 
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Upon  the  execution  of  this  agreement,  the  Marquis 
abandoned  all  further  opposition  to  the  bill,  which 
received  the  royal  assent  on  the  9th  of  July  1847. 

By  the  13th  section  it  was  enacted,  that  the  powers 
of  the  Company  for  the  compulsory  purchase  of  lands 
for  the  purposes  of  the  Act  should  not  be  exercised 
after  the  expiration  of  three  years  from  the  passing 
of  the  Act ;  and  by  the  14th  section  it  was  enacted,  that 
the  Railway  should  be  completed  within  five  years  from 
the  passing  of  the  Act,  and  that  on  the  expiration  of  such 
period,  the  powers  by  that  Act  or  the  therein  recited 
Acts  granted  to  the  Company,  for  executing  the  Railway, 
should  cease  to  be  exercised,  except  as  to  so  much  of 
the  Railway  as  should  then  be  completed. 

On  the  1st  of  September  1847,  the  Marquis's  solici- 
tors sent  to  the  Company's  solicitors  a  draft  of  a  pro- 
posed more  formal  and  detailed  agreement,  with  the 
following  letter : — 

*'  We  send  you  herewith  for  perusal,  on  behalf  of  the 
Company,  a  draft  of  this  agreement,  prepared  to  carry 
out  the  heads,  signed  by  Mr.  Driver  on  behalf  of  the 
Company,  and  by  Mr.  Collingdan  on  behalf  of  Lord  Bute. 
Mr.  Driver  will  be  able  to  supply  particulars  for  the 
plan,  without  which  the  agreement  could  not  be  framed 
with  a  sufficient  particularity.*" 

Afterwards  the  Marquis's  solicitors  applied  to  the 
Company's  solicitors,  as  follows : — 

'^  We  beg  to  call  your  attention  to  these  drafts,  which 
we  shall  be  glad  to  have  approved  at  your  early  con- 
venience. We  are,  &c.,  Roy  ^  Co.y  21st  September 
1847.^ 


In  the  same  month,  letters  were  exchanged  between 

the 
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the  solicitorsi  on  the  subject  of  a  plan  ti^hich  waa  to 
accompany  the  agreement. 

On  the  11th  of  December ^  the  Marquis's  solicitors 
urged  the  Company's  solicitors  to  complete  the  agree- 
ment, whereunto  the  latter  replied  as  follows : — 

''  In  reply  to  your  letter  of  the  II  th  instant,  we  beg  to 
say,  we  have  no  instructions  on  the  subject  of  the  agree- 
ment with  the  Marquis  of  Bute ;  and  we  apprehend  that 
the  bill  now  passing  through  Parliament,  will  have  the 
effect  of  suspending  all  operations  upon  the  Luton  and 
SL  Albans  branch  for  the  next  twelve  months.  14th 
December  1847." 

The  Marquis's  solicitors  replied  as  follows : — 

*^  The  agreement  of  which  we  sent  you  a  draft,  on  the 
1st  September  last,  was  identical  in  its  provisions  with 
the  one  signed  by  Mr.  Driver  on  the  part  of  the  Com- 
pany some  weeks  previously ;  and  what  we  are  instruct- 
ed by  Lord  Bute  in  all  such  cases  is  to  take  the  usual 
course  of  getting  an  agreement  in  formal  shape,  sealed 
by  the  Company  as  soon  as  its  Act  is  passed.  We  are 
not  aware  of  any  provision  in  the  Railway  Bill  to  which 
you  refer,  which  can  have  the  effect  of  delaying  our 
completing  this  agreement ;  and  as  it  is  Lord  Bute  8 
wish  that  it  should  not  be  delayed,  and  we  are  not  aware 
that  there  is  any  reason  why  it  should,  will  you,  if  you 
cannot  urge  any,  be  good  enough  to  return  us  the  draft 
approved  at  your  earliest  convenience,  it  having  been  in  . 
your  hands  (you  will  find)  nearly  four  months.  We  are 
&c.,  Roy  §r  Co.,  14th  December  1847.'' 

To  this  letter  the  Company's  solicitors  replied  as 
follows : — 

^^  We  have  misunderstood  the  purport  of  your  note, 

which 
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which  we  supposed  had  reference  to  the  completion  of 
the  purchase,  and  not  of  the  agreement ;  there  is  no 
reason  why  the  latter  should  not  be  perfected,  and  we 
will  look  up  the  papers  and  give  it  our  early  attentioiL 
16th  December  1847." 

On  the  1st  of  March  1848,  the  Marquis's  solidtors 
again  wrote  to  the  Company's  solicitors  requestiiig  to 
have  the  draft  returned. 


On  the  18th  oi  March  1848,  the  Marquis  died, 
devised  to  the  Plaintifis  as  trustees,  upon  trusts  for  sale, 
among  other  hereditaments,  the  lands  mentioned  in  the 
heads  of  agreement. 

On  the  10th  of  October^  the  solicitors  of  the  late 
Marquis,  who  were  also  the  solicitors  of  the  devisees, 
wrote  to  the  C!ompany's  solicitors  a  letter  containing 
the  following  passage  with  reference  to  the  draft  agree- 
ment : — "  We  have  waited  on  you,  and  written  to  you 
times  without  number,  to  urge  upon  you  to  proceed  with 
it ;  and  having  received  hitherto  no  attention,  you  must 
consider  that  this  further  and  last  request  is  dictated 
solely  by  feelings  of  courtesy  to  yourselves." 


To  which  letter  the  Company'^s  solicitors  replied  as 
follows,  on  the  14th  of  October  1848 : — 

^'  We  are  not  aware  that  we  have  either  seen  or  heard 
from  you  on  the  subject  of  this  agreement,  since  the 
death  of  the  late  Marquis ;  and  there  being  no  present 
intention  on  the  part  of  the  Company  to  make  the  line, 
we  certainly  have  not  considered  the  settlement  of  this 
draft  as  a  matter  very  urgent.  As  the  terms  of  the 
arrangement  have  been  reduced  int>o  writing,  and  signed 
by  the  surveyors  on  each  side,  we  should  have  thought 

that 
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that  the  matter  might  safely  have  rested  upon  this  until 
something  was  settled  about  the  making  of  the  line^  the 
expenses  incurred  by  the  Marquis  being  of  course  de- 
frayed by  our  clients.'' 

On  the  6th  of  December  1848,  they  returned  the  draft 
agreement,  altered  so  as  to  be  made  conditional  upon  ihe 
line  being  made.   They  sent  with  it  a  letter  as  follows : — 

'*  We  return  you  this  draft,  with  our  alterations, 
although  we  still  think  it  would  have  been  better  to  have 
postponed  its  completion  until  something  definitive  was 
settled  about  the  line.  Before  it  can  be  engrossed,  the 
plans  must  be  agreed  upon  between  us,  as  the  one  you 
have  sent  is  very  incomplete.  The  parties  will  require  to 
be  altered,  in  consequence  of  the  Marquis's  death,  and  we 
must  have  a  short  extract  from  his  will  to  show  that  the 
trustees  have  authority  to  enter  into  the  agreement." 

On  receiving  these  documentsi  the  devisees'  solicitors 
wrote  to  the  Company's  solicitors  as  follows : — 

*'  We  have  received  this  draft  agreement  this  morning, 
and  your  letter  of  the  6th,  the  draft  having  been  in  your 
hands  since  1st  September  1847.  May  we  beg  of  you 
at  once  to  tell  us,  if  you  intend  to  adhere  to  the  altera- 
tions made  in  the  draft,  whereby  it  would  be  an  agree- 
ment to  sell  and  purchase  conditional  on  your  Company 
determining  to  make  their  Railway,  instead  of  an  abso- 
lute agreement  for  sale  and  purchase!  Our  surprise  at 
ihe  alterations  we  refer  to  compels  us  to  make  this 
inquiry,  to  which  we  must  beg  your  early  and  explicit 
reply ;  which  is  the  more  necessary,  since  the  alterations 
themselves  are  the  first  intimation  we  have  received  that 
you  intended  making  them,  and  you  have  not  given  us 
this  until  the  draft  has  been  in  your  hands  upwards  of 
fifteen  months." 

On 
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On  the  30th  of  Jcmuary^  1849,  the  deviseeB*  solidton 
again  wrote  to  the  Company's  solicitors  as  follows : — 

*^  Having  submitted  this  matter  to  the  trustees  of  the 
Marquis,  we  have  received  instructions  to  take  proceed- 
ings against  the  Company  to  enforce  their  rights,  unless 
they  are  recognised  in  the  manner  that  we  have  always 
held  and  are  advised  that  they  can  be  maintained  4 
namely,  as  an  absolute  agreement  for  sale  and  pur- 
chase.^^ 


To  this,  the  Company'^s  solicitors,  on  the  9tli  of  Feb- 
Tuary  1849,  replied  as  follows : — 

*^  We  are  instructed  to  abide  by  the  alterations  which 
we  have  made  in  the  drafb-agreement,  and  to  accept 
service  of  any  demand  or  process  which  you  may  think 
proper  to  issue  against  the  Company.^ 

No  further  correspondence  took  place  till  the  15th  of 
June  1850,  when  the  devisees^  solicitors  wrote  to  the 
Company's  soHcitors  as  follows : — 

"  Referring  to  your  letter  of  the  9th  of  February 
1849,  we  shall  be  obliged  by  your  informing  us  in  the 
course  of  Monday,  if  we  may  send  you  process  for  your 
undertaking,  on  behalf  of  the  Railway  Company ."^ 

To  this  the  Company's  solicitors  thus  replied,  on  the 
17th  of  JMne  1850:— 

**  In  reply  to  yours  of  the  15  th  instant,  we  beg  to  say 
that  we  have  not  heard  of  any  occurrence  relating  to  the 
matter  since  the  date  of  our  letter  to  you  of  the  9th  Feb- 
ruary  1849,  and  have  no  alternative  but  to  adhere  to  the 
opinion  which  we  then  entertained." 


In  July  1850,  the  claim  was  filed. 
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Mr.  Roundell  Palmer  and  Mr.  Macnaghten  for  the 
Plaintifib. 

This  is  an  agreement  absolute  in  its  terms,  and 
sufficiently  definite  to  enable  any  surveyor  to  express 
with  certainty  all  the  subjects  of  it.  The  only  objection 
which  is  urged  to  it  is  that  the  Defendants  have  aban- 
doned their  intention  of  making  the  line,  and  do  not 
require  the  land.  That  is  no  sufficient  defence ;  Hawkes 
y.  Eastern  Counties  Railway  Company  (a).  Webb  y. 
Direct  London  and  Portsmouth  Railway  Company  (&), 
is  not  inconsistent  with  that  authority  or  with  the  deci- 
sion below  in  the  present  case,  for  in  WebVs  case  the 
time  had  expired.  In  the  present  case,  the  statutory 
period  will  not  expire  before  next  July.  Moreover,  in 
Webb  y.  Direct  London  and  Portsmouth  Railway 
Company^  there  was  an  agreement  which  could  be  en- 
forced at  law,  being  under  the  seal  of  the  Company,  and 
one  of  your  lordships,  in  the  course  of  the  argument, 
adverted  to  that  circumstance.  Here  the  only  remedy  is 
in  equity. 
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They  also  referred  to  Peacock  v.  Penson  (c),  Ed- 
wards v.  The  Grand  Junction  Railway  Company  (rf). 
Lord  Petre  v.  The  Eastern  Counties  Railway  Com- 
pany (e),  Stanley  v.  The  Chester  and  Birkenhead  Rail* 
way  Company  (/),  Preston  v.  The  Liverpool^  Manchester^ 
and  Newcastle  Junction  Railway  Company  (y). 

The  Lord  Justice  Knight  Bruce  inquired  of  the 
counsel  for  the  Defendants,  whether  the  Company  were 

willing 


(a)  3  De  G.  4-  S.  743,post,  p.  737.    (e)  1  Railway  Cases,  462. 
(6)  Ante,  p.  521.  (/)  9  Sim.  264 ;  3  Myl.  ^  Cr. 

(c)  1 1  Beav.  355.  773. 

(d)  1  Myl  Sf  Cr.  650.  {g)  1  Sim.  N.  S.  686. 
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to  admit  in  an  action  that  the  heads  of  agree- 

bted  1st  April  1847,  were  a  contract  under  the 

of  the  Company,  or  adopted  under  thdr 


ilr.  BetkeB^  Mr.  WUlcack,  and  Mr.  Speed,  for  the 


Tke  Company  are  ready  to  make  this  admission,  and 
avr  fkrther  adnuasion  which  the  justice  of  the  ease  may 
icqure.     We  submit  that  this  case   is   in    substance 
m»fisiiiigidshable  from  Webb  v.  The  Direct  London  and 
Baihxnf  Company,  which  indeed  proceeded 
princqJes  well  established  m  this  Court,  and  clearly 
laid  down  by  Lord  JRedetdale  in  Harnett  v.  Yielding  (a). 
Hk  lonkhip  there  said—"  I  have  bestowed  a  good  deal 
gf  consideration  upon  this  case  ;  and  particularly  with 
Kfarence  to  the  jorisdiction  exercised   by  Courts  of 
Ei)iiilT  in  decreeing  specific  performance  of  agreements. 
WlMher  Courts  of  Equity,  in  their  determinations  on 
ihb  subject,  have  always  considered  what  was  the  original 
fiwndatioD  of  decrees  of  this  nature,  I  very  much  doubt. 
1  Mieve  that,  from  something  of  habit,  decrees  of  this 
kind  have  been  carried  to  an  extent  which  has  tended 
lo    iigustice*     Unquestionably  the  original   foundation 
^  ihc^e  decides  was  simply  this,  that  damages  at  law 
mvuM  not  give  the  party  the  compensation  to  which  he 
wqis  eniilled ;  that  is,  would  not  put  him  in  a  situation 
a$  UMicficial  to  him  as  if  the  agreement  were  specifically 
|y«<wtiMd*     On  this  ground,  the  Court,  in  a  variety  of 
\'«kN«^  h»  ftAised  to  interfere,  where,  from  the  nature  of 
iW  <«M^  the  damages  must  necessarily  be  conunensurate 
Iv^  iW  ii^unr  susuined.'*    A  little  further  on,  speaking 
%>l'a  l^biniiff  in  such  a  suit,  his  lordship  said,  '*  He  must 

also 

(a)  9  Sdl.  4*  W'  ^53. 
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also  show  that  in  seeking  the  performance,  he  does  not 
call  upon  the  other  party  to  do  an  act  which  he  is  not  law- 
fully competent  to  do  ;  for  if  he  does,  a  consequence  is 
produced  that  quite  passes  by  the  object  of  the  Court  in 
exercising  the  jurisdiction,  which  is  to  do  more  complete 
justice." 

With  regard  to  the  distinction  attempted  to  be  drawn 
between  the  cases,  on  the  ground  that  in  WehVs  ctue 
the  time  had  expired,  can  it  be  seriously  argued  that  it 
is  possible  for  the  Defendants  to  construct  the  line 
between  this  time  and  the  9th  of  Jtdy  ? 

Independently  of  this  consideration,  the  agreement  is 
too  vague  to  be  enforced.  How  can  the  Court  define 
what  is  meant  by  "  the  land  required  T  The  very  terms 
of  the  agreement  show  that  it  was  to  be  conditional. 
By  it  1000/.  is  to  be  paid  for  depreciation  of  homesteads. 
How  can  it  be  said  that  homesteads  are  depreciated,  if 
the  land  is  not  taken ! 
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[Mr.  RoundeU  Palmer  said,  that  the  Plaintifis  would 
waive  their  claim  to  the  1000/.] 

The  real  justice  of  the  case  can  not  only  be  as  well, 
but  much  better  reached  by  an  action ;  Bland  v.  Crow- 
ley (a) ;  Gervais  v.  Edwards  (6).  Any  remedy  by  way 
of  specific  performance  is  excluded  by  the  lateness  of 
the  application. 

Mr.  Macnaghten  in  reply. 

The  contract  has  been  all  along  insisted  on  by  the 
Plaintifis,  and  it  was  not  till  quite  recently  that  the 
Plaintifis  were  entitled  to  suppose  that  the  Defendants 
were  endeavouring  to  escape  from  their  contract.    The 

letter 

(a)  6  Exck.  522.  (6)  2  Dr.  4-  War.  80. 
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letter  of  the  14th  of  October  1848  only  said  that  thqr 
had  no  present  intention  of  making  the  Railway.  (He 
referred  to  Clarke  v.  Moore  (a).) 

The  Lord  Justicb  Lord  Cranworth. 

This  case  was  decided  by  his  Honor  the  Master  of 
the  Rolls  on  the  authority  of  the  case  of  Webb  v.  The 
Direct  London  and  Portsmouth  Railway  Company; 
not  as  that  case  now  stands,  (it  having  been  brought  by 
appeal  to  this  Court,)  but  an  it  was  according'  to  the  de- 
cision of  it  by  his  Honor  the  Vice-Chancellor  Turner. 
As  I  understand  from  counsel,  the  Master  of  the  Rolls 
seemed  to  intimate  an  opinion  that  but  for  that  autho- 
rity probably  his  decision  might  not  have  been  such  as 

• 

in  fact  it  was.  If  that  be  so,  inasmuch  as  that  case  of 
Webb  Y.  The  Direct  London  and  Portsmouth  Rcdhoay 
Company  has  since  been  decided  otherwise  than  it  was 
decided  by  Vice-Chancellor  Turner^  we  have  not  in  fact 
the  duty  of  substantially  overruling  anything  that  was 
meant  to  be  decided  by  his  Honor  the  Master  of  the 
Rolls ;  and  we  shall  be  acting  in  conformity  with  what 
would  probably  have  been  his  opinion,  but  for  a  decision 
which  he  then  thought  binding  upon  him,  though  in  fact 
that  decision  has  since  been  overruled. 


I  think  that  this  is  a  weaker  case  on  the  part  of  the 
Plaintiff  than  WebVs  case  was. 


It  is  perhaps  not  necessary,  perhaps  not  proper,  to 
give  any  opinion  upon  what  the  construction  of  the  agree- 
ment is ;  but  it  seems  to  me  doubtful  whether  there  was 
any  binding  contract  to  purchase  at  all,  which  was  also 
the  case  in  Webb  v.  The  Direct  London  and Pcrtsmcmth 
Railway  Company.  Upon  that,  however,  I  give  no 
opinion.     It  may  be  that  there  was  such  a  contract,  or 

it 

(a)  1  Jo,  Sf  Lot.  723. 
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it  may  be  there  was  not  such  a  contract.  The  ground 
on  which  we  proceeded  in  Webb  v.  The  Direct  London 
and  Portsmouth  Railway  Company  (a)  was  this,  that 
whether  there  was  or  was  not  under  the  circumstances 
of  that  case  a  valid  contract  to  purchase,  the  facts  were 
such,  that  it  was  not  fit  for  this  Court  to  interfere  by 
directing  a  specific  performance,  because  these  two  cir- 
cumstances conspired,  first,  that  complete  relief  might 
be  obtained  at  law,  if  the  parties  were  entitled  to 
any  relief;  and,  secondly,  the  principle  of  mutuality 
wholly  failed  ;  for  it  was  impossible  for  the  Company  to 
hold  the  land  for  their  benefit  in  consideration  of  the 
money  which  they  were  to  pay.  Now  it  appears  to  me 
that  that  principle  applies  precisely  in  the  same  way  in 
this  case  as  it  did  in  that. 


1852. 

Lord  Jambs 
Stuart 

V, 
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AND 

North 
Western 
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Company. 


Supposing  that  this  was  a  contract  by  Mr.  Driver 
amounting  to  a  positive  engagement,  that,  if  the  Railway 
Act  passed,  these  specific  pieces  of  land  (assuming  them 
to  be  defined)  should  be  taken,  and  a  given  sum  paid 
for  them ;  supposing  that  was  so,  then  the  only  difiiculty 
which  the  present  Plaintifi^  are  in  is  this,  that  this  is  a 
contract,  not,  as  it  was  in  Webb  v.  The  Direct  London 
and  Portsmouth  Railway  Company  (a),  binding  on  the 
Defendants  at  law,  because  they  had  not  then  power  so 
to  contract,  but  a  contract  by  which  the  Company  must 
be  held  to  have  been  subsequently  bound,  on  the  prin- 
ciple of  the  case  of  Edwards  v.  The  Grand  Junction 
Railway  Company  (&),  and  others,  which  were  decided  on 
the  same  principle.  It  is  said  that  on  this  ground  the 
interference  of  this  Court  is  required;  but  although 
that  may  give  a  title  to  relief  in  this  Court,  still  the 
only  relief  which  could  be  given  on  this  ground  would 
be  to  put  the  parties  in  the  same  situation  as  they 
were  in  in  the  case  of  Webb  v.  The  Direct  London  and 

Portsmouth 

(a)  Ante,  p.  521.  {h)  1  MyL  ^  Cr.  650. 
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PorUmouth  Railway  Company^  where,  in  point  of  fiiet, 
the  Company,  after  the  Act  of  Parliament  had  beeo 
obtained,  entered  into  a  contract  binding  themselves  to 
adopt  the  contract  entered  into  before  the  Company 
came  into  existence.  That  is  the  course  which  I4>peai8 
to  me,  and,  I  think,  to  my  learned  brother,  proper  to  be 
taken,  and  will  be  the  course  that  will  do  substantial 
justice  in  this  case.  It  was  agreed  in  the  outset  that 
the  Defendants  would  enter  into  any  admissions  or  sti- 
pulations that  might  be  necessary  to  enable  the  Plaintifi 
to  raise  the  question  at  law ;  and  we  propose  to  make  an 
order  upon  the  footing  of  this  agreement. 


The  Lord  Justice  Knight  Bruce. 

Perhaps  the  time  which  the  Plmntiflb  suffered  to  elapse 
after  the  passing  of  the  Act  of  1847,  or  (if  no  time 
before  November  1848,  ought  to  count,  then)  after  Oc- 
tober 1848,  before  they  filed,  in  July  1860,  the  present 
claim,  is  fatal  to  it ;  but,  assuming  that  not  to  be  so,  I 
am  unable  to  view  the  case  as  one  for  specific  perform- 
ance. 

In  the  first  place,  if  the  parties  were  reversed,  conld 
the  Defendants^  as  Plaintiffii,  have  obtained  a  decree  for 
specific  performance !  This  question  may  be  material  or 
immaterial,  but  against  an  affirmative  answer  to  it, 
probably,  the  mere  circumstance  of  the  abandonment  of 
the  undertaking,  for  the  purpose  of  executing  which  the 
land  in  question,  or  so  much  of  it  as  in  truth  was  pro- 
posed or  agreed  to  be  purchased,  was  so  agreed  to  be 
purchased,  would  have  formed  an  insurmountable  objec- 
tion. And  it  may  perhaps  be  doubted  whether  to  enforce 
specifically  the  terms,  or  any  part  of  the  terms  of  the 
document  before  us,  that  of  the  1st  of  April  1847, 
would  not,  in  the  actual  condition  of  circumstances,  be 
against  public  policy,  or,  in  other  words,  contrary  to  law. 

But 
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But,  setting  aside  this  point  also,  I  am  of  opinion  that 
the  language  of  the  document,  in  parts  of  it  necessary  to 
be  construed  and  acted  upon,  if  there  is  to  be  a  decree 
of  any  kind  for  specific  performance  against  the  Defend- 
ants, is  too  vague,  too  uncertain,  too  obscure,  to  enable 
this  Court  to  act  with  safety  or  propriety  for  any  such 
purpose.  For  this,  very  possibly,  the  intention  of  the 
agents  concerned,  that  a  more  formal  document,  not 
merely  by  way  of  conveyance,  but  by  way  of  contract, 
should  be  prepared  and  executed,  may  account. 


1852. 
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The  Plaintiffii  must,  I  conceive,  be  left  to  proceed 
at  law  as  they  may  be  advised ;  they  will  have  the 
benefit  of  the  concession  for  facilitating  their  proceed- 
ings there,  which  the  Defendants  have  properly  made 
by  their  counsel.  I  need  scarcely  add,  that  I  think 
this  conclusion  perfectly  consistent  with  what  I  did  in 
the  very  different  case  of  Mr.  Hawkes^  which  was,  I 
continue  to  be  of  opinion,  rightly  determined,  and  with 
which,  as  determined  by  me,  I  consider  Mr.  WehVs 
case  before  my  learned  brother  and  myself,  that  is  to 
say,  the  conclusion  at  which  he  and  myself  arrived  on 
that  occasion  also  clearly  consistent. 


The  undertaking  was  that,  in  the  event  of  an  action 
being,  before  the  end  of  Trinity  Term  then  next,  brought 
against  the  Defendants  by  or  for  the  benefit  or  under  the 
direction  of  the  Pliuntif&,  for  the  purpose  of  obtaining 
damages  for  the  breach  of  the  alleged  agreement  of  the 
1st  of  April  1847,  and  such  action  being  prosecuted  with 
due  diligence,  the  Defendants  would  in  such  action,  and 
for  the  purposes  thereof,  admit  that  on  the  10th  day  of 
July  1847,  a  deed  was  duly  executed  by  the  Defendants, 
under  their  common  seal,  whereby  they  covenanted  for 

Vol.  I.  3  C        D.  m.  a.  themselves 
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themselves  and  their  successors  with  the  late  Marquis  of 
JBute^  his  executors  and  administrators,  that  they  would 
perform  all  agreements,  if  any,  entered  into  previously 
to  the  9th  oi  July  1847,  by  Edward  Driver  acting,  or 
purporting  to  act  as  their  agent  for  the  purchase  of  any 
lands  from  the  said  Marquis  to  be  taken  by  them  for  the 
intended  railway,  and  for  compensation  to  be  made  for 
any  damage  to  be  occasioned  by  the  railway,  in  the  same 
way  as  if  such  agreements,  if  any,  had  been  duly  entered 
into  by  them  under  their  common  seal  on  the  day  of 
the  date  thereof,  and  as  if  they  had  then  been  duly 
authorized  by  law  to  enter  into  such  agreement  or 
agreements.  The  Defendants  also  consented  to  diq>ense 
with  profert  in  such  action.  Upon  this  undertaking  and 
consent  the  claim  was  dismissed,  and  any  of  the  parties 
were  to  be  at  liberty  to  apply  to  the  Court  as  there 
should  be  occasion. 
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HAWKES  r.  THE  EASTERN  COUNTIES  November 

RAILWAY  COMPANY.  ^'  ®*  ^^' 

Before  The 

.      ,  ,  Lord  Chan- 

rflHE  bill  in  this  case  was  filed  by  Henry  Hatches    cellor  Lord 

against. the  Eastern  Counties  Railway  Company^         ards^" 

and  it  prayed  the  specific  performance  of  the  following  a  Railway 

agreement,  which  ^-as  under  the  seal  of  the  Company.       Company  ap- 
'^  ^     "^  plied  to  Par- 

liament for 

"  Memorandum  of  agreement  made  and  entered  into,  ^^^^     u 
this  27th  day  of  May  1847,  between  the  Eastern  Conn-  between  W. 
ties  Railway  Company  of  the  one   part,   and  Henry  d?verffinTline 
Hawkes,  of  Spalding  in  the  county  of  XincoZn,  of  the  to  join  another 
other  part:  Whereas  the  said  Company  are  now  pro-  alsocontem- 

moting  a  bill  before  Parliament,  intituled  'A  Bill  to  P>teda  junc- 

°  tion  with  the 

enable  the  Eastern  Counties  Railway  Company  to  make  other  railway 

a  Railway  from  Wisbeach  to  Spalding^  and  to  construct  ^^  ™ejn«  of  a 
^  ^  /-  i^'  more  direct 

Docks    at   Spalding   in    connection    therewith ;'     And  diverging  line, 

whereas  the  said  proposed  railway  is  intended  to  pass  •  "^  ^^  ^^^' 

near  to  the  residence  of  the  said  Henry  Hawkes,  situate  on  the  depo- 

at  Spalding  aforesaid,  in  such  a  manner  as  will  most  'ph^  branch 

seriously  damafi^e    the    same   and   render   it   unfit   for  between  9V, 
•^  ^  .  and  5.  inter- 

habitation  ;  sected  the 
lands  of  the 
Plaintiff,  as  to  a  portion  of  which  he  was  seised  in  fee  simple,  and  as  to  another 
portion  only  for  life.  The  Plaintiff  opposed  the  scheme ;  and  in  consideration  of 
the  withdrawal  of  his  opposition,  the  Company  by  deed,  under  their  corporate 
seal,  afip-eed  to  purchase  the  whole  of  his  lands,  and  to  obtain  the  necessary  powers 
for  enabling  him  to  convey  in  fee  simple.  The  purchase-money  was  payable  eighteen 
months  after  the  passing  of  the  Act.  The  agreement  was  entered  into  by  the  Com- 
pany with  reference  to  the  projected  diverging  line  not  before  Parliament,  but  of 
this  the  Plaintiff  was  not  aware.  The  Act  passed,  limiting  the  construction  of  the 
branch  between  W,  and  S.  The  Company  abandoneid  the  intention  of  making  the 
branch,  and  gave  notice  to  the  Plaintiff  that  they  did  not  require  any  of  his  land. 
The  bill  was  filed  within  three  months  and  a  half  after  the  receipt  of  this  notice, 
and  twenty-three  months  after  the  passing  of  the  Act*:  Held,  that  the  Company 
were  bound  specifically  to  perform  the  agreement ;  and  that  it  was  not  a  valid 
objection  to  tne  enforcement  of  the  contract,  that  to  make  a  good  title  would  in- 
volve the  necessity  of  an  application  to  Parliament. 

3  C  2 


738  CASES   IN  CHANCERY. 

1852.        habitAtion ;    And  whereas  the  said  Henry  Hawkei  has 
^T""""^*^      hitherto  opposed  the  passing  of  the  said  bill  into  a  law, 
V.  but  has  consented  to  withdraw  his  opposition  upon  the 

E        RN     said  Company  entering  into  the  agreement  hereinafter 
C0UNTIK8      contained  :    Now  it  is  hereby  agreed  by  and  between  the 
Company,    pai'ties  hereto,  that  in  the  event  of  the  said  bill  in  its 
present  or  any  amended  modification  or  altered  form,  or 
the  like  objects,  or  any  or  either  of  them,  and  to  which 
the  said  Eastern  Counties  Railway  Company  shall  be 
parties  or  promoters,  passing  into  a  law,  the  said  Eastern 
Counties  Railway  Company^  their  successors  and  assigns, 
shall  and  will  purchase,  and  they  do  hereby  in  such  case 
agree  to  purchase,  of  and  from  the  said  Henry  Hawhes 
and  his  heirs,  and  the  said  Henry  Hawhes  and  his  heirs 
shall  and  will  sell,  and  he  doth  hereby  accordingly  agree 
to  sell,  to  the  said  Company,  their  successors  or  assigns, 
all  that  capital  messuage  or  tenement,  with  the  granary, 
stables,  coach-house,  hothouses,   conservatories,   yards 
and  gardens  thereunto  adjoining,  situate  on  the  north 
side  of  the  London  Roady  in  Spalding  aforesaid,  as  the 
same  arc  now  occupied  by  the  said  Henry  Hawhes^  and 
also  the  pasture  adjoining  the  said  garden,  also  in  the 
occupation  of  the  said  Henry  Hawhes ;  all  which  said  pre- 
mises are  more  particularly  described  in  the  plan  thereof 
annexed  to  these  presents,  and  are  therein  coloured 
pink,  at  or  for  the  price  or  sum  of  8000Z.,  to  be  paid 
by  the  said  Company  within  eighteen  calendar  months 
next  after  the  passing  of  such  bill  as  aforesaid ;  and 
further,  that  in  addition  to  such  purchase-money  or  sum 
of  8000/.,  the  said  Company,  their  successors  or  assigns, 
shall  and  will  at  the  same  time  pay  to  the  said  Henry 
HawkeSy  his  executors,  administrators  or  assigns,  the 
sum  of  5000/.  as  a  compensation  for  the  personal  annoy- 
ance and  inconvenience  of  compulsory'  eviction  from  his 
said  residence ;  and  shall  and  will  bear,  pay,  and  dis> 
charge  all  the  costs  of  the  said  Henry  Hawhes  in  relation 

to 
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to  the  making  out  of  the  title  to  the  said  premises  and 
the  conveyance  thereof,  or  in  anywise  relating  thereto. 
And  it  is  hereby  further  agreed,  that  in  case  from  any 
cause  whatever,  other  than  the  wilful  default  of  the  said 
Henry  Hawkes  and  his  heirs,  the  purchase  shall  not  be 
completed  at  the  expiration  of  the  period  of  eighteen 
calendar  months  after  the  passing  of  such  bill  as  afore- 
said  into  a  law,  the  said  Company  shall  from  thenceforth 
pay  to  the  said  Henry  Hawkes  and  his  heirs  interest  on 
the  said  respective  sums  of  8000Z.  and  5000Z.  at  the  rate 
of  51.  per  cent,  per  annum  by  even  and  equal  half-yearly 
payments,  from  the  expiration  of  such  period  as  aforesaid 
until  the  said  purchase  is  completed  ;  and  further  that, 
inasmuch  as  the  said  Henry  Hawkes^  under  the  will  of 
his  late  father,  is  only  tenant  for  life  of  the  said  capital 
messuage,  and  of  the  greater  part  of  the  said  heredita- 
ments, with  remainders  over  in  strict  settlement,  the 
said  Company  will  obtain  all  such  powers  and  authorities, 
and  do  and  perform  all  acts  and  things,  and  adopt  all 
such  measiures  and  pursue  all  such  courses,  either  in  or 
by  such  bill  as  aforesaid  or  otherwise,  as  are,  is,  or  shall 
or  may  be  necessary  or  required  for  enabling  the  said 
Henry  Hawkes  and  his  heirs,  and  all  other  necessary 
parties,  to  sell  and  convey,  and  the  said  Company  to 
piurchase,  the  said  hereditaments  and  premises  from 
the  said  Henry  Hawkes  and  his  heirs,  so  as  the  same 
may  become  vested  in  the  said  Company  on  payment  of 
the  said  several  sums  afdresaid  for  an  estate  of  inherit- 
ance in  fee  simple  in  possession.  And  whereas  the  said 
Henry  Hawkes  is  the  owner  of  a  mill  and  premises  used 
therewith,  adjoining  the  proposed  station  of  the  Amber- 
gate^  Notiingkam^  and  Boston  and  Eastern  Junction 
Railway f  at  Spalding  aforesaid;  and  it  has  been  ar- 
ranged as  part  of  the  terms  upon  which  the  said  Henry 
Hawkes  hath  consented  to  withdraw  his  opposition  to  the 
said  bill,  that  the  said  Eastern  Counties  Railway  shall 

enter 
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euter  into  the  agreement  hereinafter  contained  in  addi- 
tion to  the  purchase  of  the  said  property  hereinbefore 
provided  for :    Now  therefore  it  is  hereby  further  agreed, 
that  in  the  event  of  the  said  proposed  railway  being  made 
in  such  manner  as  to  form  a  junction  with  the  said  pro- 
posed Ambergate^  Nottingham^  and  Boston  and  Eastern 
Junction  Railway ^  in  the  said  parish  of  Spalding^  the 
said  Eastern  Counties  Railway  Company  shall  and  will 
at  their  own  expense,  and  before  any  portion  of  the  said 
proposed  railway  shall  be  open  for  public  traffic,  construct 
a  good  and  sufficient  branch  or  siding  from  such  part  of 
the  said  mill  and  premises,  as  shall  be  required  by  writing 
under  the  hand  or  hands  of  the  said  Henry  Sawkes^ 
his  heirs  or  assigns,  into  the  said  proposed  station,  such 
writing  to  be  left  for  the  said  Company  at  the  office  of 
their  secretary  for  the  time  being ;  and  shall  and  will 
from  time  to  time,  and  at  all  times  thereafter,  maintain 
or  cause  to  be  maintained  in  good  repair  and  condition, 
the  rails,  points,  and  other  works  belonging   to  such 
branch  or  siding,  to  the  satisfaction  of  the  said  Henry 
HawkeSy  his  heirs  or  assigns,  and  shall  and  will  from  time 
to  time,  and  at  all  times  thereafter,  permit  and  suffer  the 
said  Henry  Hawkesy  his  heirs  or  assigns,  or  other  the 
person  or  persons  for  the  time  being  entitled  to  the  said 
mill  and  premises,  to  use  and  enjoy  the  said  branch  or 
siding  without  impeachment  or  interruption,  on  his  or 
their  paying  to  the  said  Company  such  tolls  or  dues  as 
may  be  duly  authorized  in  that  behalf;  and,  lastly,  it  is 
hereby  agreed  that  the  said  Company,  whether  such  bill 
as  aforesaid  shall  pass  into  a  law  or  not,  or  in  any  event, 
shall  within  the  space  of  one  calendar  month  pay  to  the 
said  Henry  Hawkes^  his  executors  or  administrators,  his 
costs  in  relation  to  his  opposition  to  the  said  biU,  and 
to  the  treaty  and  arrangement  with  the  said  Company, 
and  to  these  presents,  not  exceeding  in  the  whole  the 
sum  of  30/.'' 

The 
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The  Act  received  the  royal  assent  on  the  22nd  July 
1847.  By  that  Act  the  Company  were  empowered  to 
purchase  any  quantity  of  lands  for  extraordinary  pur- 
poseSy  not  exceeding  thirty  acres,  and  their  compulsory 
powers  were  limited  to  three  years.  In  March  1848 
the  abstract  of  the  Plaintiff's  title  was  sent  to  the 
Defendants'  solicitor,  and  in  the  autumn  of  1848  the 
Plaintiff  removed  from  the  premises  so  sold  to  the  Com- 
pany. On  the  16th  November  1848^  he  received  a  letter 
of  that  date  from  the  Defendants^  agent,  informing  him 
that  the  Defendants  were  desirous  of  abandoning  the 
formation  of  the  branch  railway  or  of  postponing  it  for 
many  years,  and  requesting  to  know  whether  he  would 
agree  to  keep  his  property  on  receiving  compensation. 
In  reply  to  that  letter,  the  Plaintiff,  on  the  21st  iVb- 
vember  1848,  positively  declined  to  accept  the  proposal 
or  any  compensation. 

On  the  27th  December  1848,  the  solicitors  of  the 
Plaintiff,  by  his  direction,  wrote  and  sent  the  following 
letter  to  the  solicitor  of  the  Defendants : — "  We  beg  to 
call  your  attention  to  the  time  appointed  by  the  contract 
for  settling  this  purchase,  viz.  the  22nd  January  next ; 
and,  as  you  have  not  hitherto  taken  any  steps  towards 
the  completion,  we  shall  feel  ourselves  called  upon  to 
enforce  a  specific  performance  of  the  contract,  if  some- 
thing soon  is  not  done  to  show  an  intention  to  complete 
within  a  reasonable  time.^ 


1852. 
Hawkbs 

V. 

The 
Eastern 
countibs 
Railway 
Company. 


The  Plaintiff's  solicitors,  on  the  18th  January  1849, 
wrote  again  to  the  solicitor  of  the  Defendants,  in  the 
following  terms : — "  We  regret  to  find  we  are  still 
without  any  communication  from  you,  relative  to  the 
completion  of  this  purchase,  which  by  the  agreement 
ought  to  be  completed  on  the  22nd  instant,  from  which 
date  Mr.  Hawkes  will  expect,  according  to  the  terms  of 

the 
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the  contract,  interest  at  the  rate  of  five  per  cent,  per 
annum  on  8000/.  the  purchase,  and  on  6000/.  the  com- 
pensation money,  until  the  same  are  paid;  and  Uus 
without  prejudice  to  his  remedies  for  enforcing  the 
fulfilment  of  the  contract.  We  beg,  also,  to  give  yon 
notice  that  Mr.  Hawkes  has  vacated  the  premises,  the 
subject  of  the  contract,  and  that  the  Company  will 
be  at  full  liberty  to  take  possession  of  the  same  on  the 
22nd  instant,  and  you  will  consider  this  as  a  tender  of 
possession  accordingly,  and  that  Mr.  Hatakes  will  cease 
on  that  day  to  exercise  any  care  or  control  over  the 
property,  the  subject  of  the  contract ;  and  that  he  is 
willing  and  desirous  on  his  part  to  complete  the  con- 
tract according  to  the  terms  of  the  same. 

^*  P.  S.  The  abstracts  of  title  which  were  forwarded  to 
you  on  the  24th  of  March  last,  may  be  compared  at  any 
time  with  the  deeds  at  our  ofiice.'^ 


On  the  19th  January  the  Defendants^  solicitor  wrote, 
appointing  an  early  day  for  the  examination  of  the 
abstracts  and  deeds ;  this  appointment  was  not  kept  by 
the  Defendants'  solicitor.    On  the  24th  January  the 
Plaintiff^s  solicitors  wrote  to  inform  the  Defendants^ 
solicitor  that  the  key  of  the  Plaintiff's  premises  was  in 
their  possession,  and  that  the  house,  &c.,  if  not  attended 
to,  would  be  injured ;  and  they  again  wrote  on  the  6th 
February  to  the  same  effect,  adding  ^^  We  shall  be  glad 
to  provide  a  person  competent  to  look  after  the  premises, 
and  to  have  your  instruction  to  do  so,  failing  which,  we 
must  take  some  decisive  course  in  the  matter  without 
delay."'    On  the  22nd  February^  the  Plaintiff  received 
a  notice  from  the  Secretary  of  the  Company,  informing 
him  that  the  Company  had  abandoned  their  intention  of 
making  the  railway,  and  did  not  require  his  lands ;  and 
that  they  were  advised  that  they  were  not  compellable 
to  complete  the  agreement.     Nothing  appeared  to  have 

been 
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been  done  by  either  side  from  the  date  of  that  communi- 
cation, mitil  the  10th  May^  when  the  PkuntifiTs  solicitors 
wrote  the  following  letter  to  the  solicitor  of  the  Defend- 
ants : — *^  We  send  you  herewith  a  supplemental  abstract 
of  the  title  to  the  estate  of  which  Mr.  Hawkes  is  seised  in 
fee  simple.  We  beg  to  say  we  have  positive  instructions 
from  Mr.  Hawkes  to  file  a  bill  for  compelling  a  specific 
performance  of  this  contract,  which  we  shall  do  forth- 
with unless  we  receive  a  satisfactory  assurance  from  you 
that  the  Company,  the  management  of  which  appears  to 
have  lately  fallen  into  other  hands,  will  punctually  per- 
form the  same  without  unnecessary  delay .^ 


1852. 


Ths 
Eastern 
countibb 
Railway 
Company. 


The  receipt  of  this  letter  was  acknowledged,  with  an 
intimation  that  it  would  be  laid  before  the  board  of 
Directors  of  the  Company.  The  bill  was  filed  on  the 
10th  June  1849. 


The  scheme  as  originally  projected  by  the  Defendants 
and  opposed  by  the  Plaintiff  was  to  connect  the  towns 
of  Wisbeach  and  Spalding ^  and  by  a  curvilinear  diverging 
line  to  join  a  projected  line  to  be  constructed  by  the 
AmbergaUj  Nottingham^  and  Boston  Railway  Company. 
The  Defendants  also  contemplated  a  junction,  by  a  direct 
diverging  line,  with  the  proposed  Ambergate  line ;  but 
this  scheme  was  not  on  the  deposited  plan.  The  agree- 
ment for  the  purchase  of  the  PlaintiTs  lands,  altogether 
about  six  acres,  was  entered  into  by  the  Defendants, 
with  reference  to  the  latter  scheme,  and  with  the  view  of 
making  a  joint  station  with  the  Ambergate  Company  near 
Spcdding.  There  was  no  evidence,  however,  that  the 
Plaintiff  was  either  aware  of  or  actuated  by  any  such 
motive.  Under  the  Act  which  the  Defendants  obtained, 
authorizing  the  construction  of  the  branch  railway  be- 
tween Wisbeach  and  Spalding^  only  about  two  acres  of 

the 
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the  Plaintiff's  land  were  within  the  limits  of  deviatioiL 
The  Ambergate  Company  not  having  made  tbeir  line  to 
Boston  or  Spalding,  the  Defendants  did  not  require  the 
Plaintiff's  land  for  the  purposes  of  the  joint  station^  and 
they  ultimately  abandoned  their  intention  of  making  the 
branch  from  Wubeach  to  Spalding. 


By  their  answer,  the  Defendants  submitted  that  the 
Act  as  obtained  authorized  them  to  take  about  one-third 
only  of  the  Plaintiff's  land ;  and  that  inasmuch  as  the 
remaining  two-thirds  were  not  defined  in  the  deposited 
plans,  and  were  not  required  for  any  extraordinary  purpose 
that  could  be  connected  with  the  railway  as  authorized, 
and  were  beyond  the  limits  of  compulsory  purchase,  the 
Company  had  no  power  of  purchasing  such  land  ;  thai 
the  Phuntiff  was  only  tenant  for  life  of  the  greater  part 
of  the  property,  and  could  not  make  a  title  thereto,  and 
that  the  Company  could  not  hold  it,  and  that  therefore  the 
agreement  was  one  which  ought  not,  and  could  not  be 
specifically  enforced ;  that  the  contract  was  ill^al  in  its 
inception,  because  the  Company  had  no  power  at  the 
time  to  enter  into  a  contract  for  such  a  purpose ;  that 
the  capital  for  making  the  prc^Msed  raOway  had  not 
been  subscribed  for,  and  that  the  Defendants  had  no 
funds  applicable  to  the  purchase  of  the  PlaintiflTs  lands; 
that  they  had  given  notice  to  the  Plaintiff  they  did  not 
intend  to  make  it,  or  interfere  in  any  way  with  the 
Plaintiff's  property ;  that  they  had  not  purchased,  nor 
did  they  intend  to  purchase  any  lands,  with  the  view  to 
the  making  of  the  railway;  and  that  the  purchase- 
money  was  most  exorbitant. 


The  cause  came  on  to  be  heard  before  the 
Chancellor  Knight  Brwce,  on  the  13th  March  1850, 
when  his  Honor  decreed  a  specific  performaDce  c^  the 
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agreement,  with  the  usual  inquiry  as  to  title;  and  in 
making  the  inquiry,  the  Master  was  to  have  regard  to 
the  terms  of  the  contract,  and  particularly  to  the  clause 
in  it  relating  to  the  property  of  which  the  Plaintiff  was 
mentioned  as  being  tenant  for  life  under  the  will  of  his 
father^  and  to  the  provisions  of  the  Lands  Clauses 
Consolidation  Act.  In  pursuance  of  this  inquiry,  the 
Master  found  that  a  good  title  could  be  made,  and  was 
first  shown  on  the  10th  May  1850. 

The  Defendants  took  several  exceptions  to  this  re- 
port ;  the  following  were  argued : — For  that  the  Plain- 
tiff, Henry  Hawkes^  claiming  only  to  be  tenant  for  life  of 
the  greater  part  of  the  property,  is  not  empowered  to 
sell  and  convey,  and  the  Company  is  not  empowered  to 
purchase  and  take,  such  part  of  the  property  as  is  not 
shown  upon  the  deposited  plan  of  the  railway,  nor  de- 
scribed in  the  books  of  reference  to  such  plan,  the  special 
Act  and  the  Lands  Clauses  Consolidation  Act  not  being  . 
applicable  to  land  which  is  not  so  shown  and  described, 
and  the  whole  property  being  comprised  in  one  contract, 
the  same  cannot  therefore  be  performed : — 

For  that  the  powers  of  the  Company  to  purchase  and 
take  land  are  not  and  have  never  been  in  force,  inasmuch 
as  the  capital  proposed  to  be  raised  by  the  Wisbeach 
and  Spalding  special  Act  has  not  been  subscribed  for. 
These  exceptions  came  on  to  be  heard  before  the  Vice- 
Chancellor  Knight  Bruce  on  the  14th  JIfarcA  1851,  when 
they  were  overruled.  The  case  is  reported  on  both 
points  in  the  third  Volume  of  Messrs.  De  Gex  ^ 
Smale*8  Reports,  p.  743. 


1852. 
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The  Defendants  now  appealed  to  the  Lord  Chancellor 
from  the  original  decree  for  specific  performance,  and 
from  the  order  overruling  the  exceptions. 

The 
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The  Solicitor' Oeneral,  Mr.  Wigram^  and  Mr.  Folktt^ 
for  tlic  Plaintiff,  in  support  of  the  decree. 

We  submit  that  it  is  clearly  established  that  the  with- 
drawal of  opposition  to  a  proposed  bill  in  Parliament  is 
a  valid  consideration  for  a  contract,  such  as  this ;  Simpstm 
v.  Lord  Howden  (a) ;  and  that,  too,  whether  the  contract 
is  made  by  projectors,  who  are  subsequently  incorporated 
into  a  Company,  or  by  an  incorporated  Company  ;  Fetre 
v.  The  Eastern  Counties  Railway  Company  (6),  Stankff 
V.  The  Chester  and  Birkenhead  Railway  Company  (c), 
Edwards  v.  The  Grand  Junction  Railway  Company  (cf ). 
One  of  the  grounds  on  which  the  Defendants  resist  the 
specific  performance  of  this  contract  is,  that  inasmuch  as 
the  Plaintiff  was  only  tenant  for  life  of  the  greater  part 
of'  the  property  contracted  to  be  sold,  and  as  more  than 
two-thirds  of  the  property  was  without  the  limits  of 
deviation,  it  was  beyond  the  powers  of  either  the  Plaintiff 
or  Defendants  so  to  contract ;  but  the  45th  section  of  the 
Railway  Clauses  Act,  8  Vict.  c.  20,  empowers  the  taking 
of  such  lands  for  extraordinary  purposes  to  the  extent 
prescribed  by  the  special  Act,  and  there  defined  to  be 
thirty  acres,  and  that  in  the  present  case  is  nearly  eight 
times  the  quantity  not  capable  of  being  taken  in  the 
ordinary  way.     The  Defendants  also  say,  that  the  land 
is  not  required  for  extraordinary  purposes,  hut  that  is 
only  because  they  have  abandoned  the  project  in  reference 
to  which  they  entered  into  the  agreement.  With  respect 
to  the  defect  of  the  Plaintiff  ""s  title,  it  must  be  recollected 
that  the  Defendants  themselves  stipulated  to  remedy  that 
defect,  and  they  cannot  now  be  released  from  the  fulfil- 
ment of  that  contract,  merely  on  the  ground  of  their 

being 

(a)  9  CI.  Sf  Fin.  61.  3  Myl.  ^  Cr.  773. 

(b)  1  Railway  Cases,  462.  {d)  1  Myl.  ^  Cr.  650 ;  8.  C, 

(c)  1  Railway  Cases,  58 ;  S.C.      Railw.  Cas$s,  173. 
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being  obliged  to  apply  to  Parliament  for  further  powers ; 
The  Great  Western  Railway  Company  v.  The  Birming- 
ham and  Oxford  Junction  Railway  Company  (a).  It  is 
also  clear  that  a  purchaser  with  knowledge  of  a  defect  in 
the  title  of  the  vendor  may  so  act  as  to  waive  the  objec- 
tion, Duke  V.  Bamett  (i). 

The  cases  of  Webb  v.  ITie  Direct  London  and  Ports- 
mouth Railway  Company  (c),  and  Lord  James  Stuart  v. 
The  London  and  North  Western  Railway  Company  (d), 
will  be  relied  on  by  the  Appellants ;  but  without  sub- 
scribing to  the  authority  of  either  of  those  decisions,  we 
submit  that  they  are  both  distinguishable,  inasmuch  as 
there  was  in  each  case  great  laches  as  well  as  want  of 
mutuality ;  in  the  former  case  the  bill  was  not  filed  until 
after  the  period  within  which  the  compulsory  powers  of 
purchasing  lands  might  have  been  exercised  by  the  Com- 
pany, and  in  the  latter  on  the  eve  of  the  expiration  of 
such  powers ;  whereas  in  the  present  case  there  was  more 
than  a  year  for  the  exercise  of  such  powers,  and  the 
Plaintiff  filed  his  bill  with  the  least  possible  delay. 


1852. 
Hawkbs 

V. 

Thb 
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On  the  previous  hearing  of  this  case  before  Lord 
Truro  (e),  it  was  contended  by  the  Defendants  that  the 
contract,  which  was  solemnly  entered  into  by  the  Direc- 
tors of  the  Ikutem  Counties  Railway  Company^  was  ultra 
virest  and  the  cases  of  Bagshaw  v.  The  Eastern  Union 
Railway  Company  (/),  and  Cohen  v.  Wilkinson  (^),  were 
cited, but  those  cases  clearly  have  no  application,  inasmuch 
as  the  Company,  in  the  present  instance,  are  neither  re- 
quired to  apply  the  funds  of  the  Eastern  Counties  Rail- 
way 


(a)  2  Phil,  597. 

(6)  2  Coll.  337. 

(c)  Ante,  p.  621. 

{d)  Ante,  p.  721. 

(f)  His  Lordship  resif^ned  the 


Great  Seal  without  giving  judg* 
ment. 

(/)  2  Mac.  Sf  O.  389. 

(g)  1  Mae.  ^  O.  481. 
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way  Company  as  such  towards  another  undertaking,  nor 
are  they  urged  to  abandon  the  greater  portion  of  their 
line  in  order  that  they  may  devote  the  capital  which  was 
intended  for  the  whole  to  a  fractional  part  only  of  the 
line :  besides  which  the  4th  and  5th  sections  of  the  speatl 
Act  expressly  recognize  the  blendbg  of  the  capital  of  the 
projected  line  with  that  of  the  Company's  capital  (a). 


Mr.  Bethelly  Mr.  Russell^  Mr.  JHfalins^  and  Mr.  Grove^ 
for  the  Company  in  support  of  the  appeal. — The  contract 
is  iUegaly  invalid,  and  incapable  of  being  carried  into 
effect ;  but  even  if  legal  and  valid,  it  was  contingent  on 
the  Company  requiring  the  Plaintiff's  lands ;  it  must  be 
regarded  as  a  whole,  and  its  conditional  character  is  to 
be  inferred  from  that  portion  of  it  which  refers  to  the 
construction  of  a  siding  for  the  Plaintiff's  mill,  if  the 
diverging  line  should  be  made ;  and  if  the  construction  is 
doubtful,  this  Court  will  not  decree  a  specific  perform- 
ance, which  is  always  a  matter  of  discretion,  but  will 
leave  the  Plaintiff  to  his  legal  remedies;   Harnett  ▼• 

Yeildimg, 


(a)  Sect.  4.  And  be  it  enacted. 
That  it  shall  be  lawful  for  the 
said  Company  to  raise,  for  the 
purposes  of  the  said  railway, 
the  sum  of  250,000^.,  by  the 
creation  of  new  shares  or  stock, 
in  addition  to  any  sums  which 
they  are  already  authorised  to 
raise,  upon  such  terms  gene- 
rally, and  in  such  manner,  as 
may  be  or  may  have  been  agreed 
upon  at  any  general  meeting  or 
meetings  of  the  Company  spe- 
cially convened  for  the  purpose, 
or  in  such  manner  as  may  be  or 
may  have  been  agreed  upon  be- 
tween the  several  persons  who 
have    subscribed    towards    the 


undertaking  hereby  authorised, 
and  the  said  Company  or  the 
Directors  thereof  for  the  time 
being. 

5.  And  be  it  enacted.  That 
the  new  shares  to  be  created  by 
virtue  of  this  Act  shall  be  con- 
sidered part  of  the  general  capi- 
tal of  the  Company,  and  as  such 
shall  be  subject  to  all  the  pro- 
visions of  the  said  recited  Acts 
relating  to  such  general  capital, 
except  in  so  far  as  such  prori- 
sions,  or  any  of  them,  may  be 
inconsistent  with  the  provisions 
of  this  Act,  or  the  terms  upon 
which   such  new  shares   shall 
have  been  created  as  aforesaid. 


CASES   IN   CHANCERY.  749 

Yeilding  (a),  Flint  v.  Brandon  (6),  Wood  v.  Oriffith  (c).        1852. 

If,  however,  the  contract  is  held  to  have  been  uncondi-      irmCTtl 
'  '  Hawkes 

tional,  then  we  say  that  at  the  time  it  was  entered  into,  v. 

Thb 
the  Directors  of  the  Company  had  no  powers  to  enter     Eastern 

into  it,  and  might  have  been  restrained  from  applying  Counties 
to  Parliament  for  such  a  purpose,  Ware  v.  The  Grand  Company. 
Junction  Water  Works  Company  (d).  It  is  well  estab- 
lished that  whoever  enters  into  a  contract  with  a  com- 
pany constituted  by  Act  of  Parliament  must  at  his  peril 
see  that  the  company  are  acting  within  the  limits  of  their 
authority ;  JtP  Gregor  v.  TTie  Official  Manager  of  the 
Dover  and  Deal  Railway  Company  (e),  East  Anglian 
Railways  Company  v.  Eastern  Counties  Railway  (/), 
Gage  v.  The  Newmarket  Railway  Company  {g\  Goo- 
day  V.  The  Colchester  and  Stour  Valley  Railway  Com- 
pany (A).  The  fixing  of  the  seal  to  the  contract  being 
an  act  wholly  unauthorized  must  be  treated  as  null  and 
void ;  and  unless  the  Company  subsequently  claims  the 
benefit  of  such  a  contract,  it  cannot  be  enforced  against 
them,  the  remedy  in  such  a  case  is  against  the  individual 
Directors  who  have  entered  into  the  contract;  TTie 
Charitable  Corporation  v.  Sutton  (»),  The  Attorney- 
General  V.  Wilson  (k).  The  money  not  being  raised  for 
the  purposes  of  the  special  Act,  the  application  of  the 
funds  of  the  Eastern  Counties  Company  to  discharge 
the  Plaintiff's  claims  will  be  a  direct  misappropriation  of 
the  funds  of  the  Company ;  Colman  v.  The  Eastern 
Counties  Railway  Company  (Z),  Bagshaw  v.  The  East- 
em  Union  Railway  Company  (m),  Cohen  v.  Wilkinson  (n). 

The 

(a)  2  Sch,  ^  Lef,  549.  Times,  155.) 
(6)  8  Ves,  159.  W  M.  R.  April  1852  ;   (19 

(c)  1  Swans.  43.  Law  Times,  334.) 
id)  2  Russ.  8f  Myl  470.  (t)  2  Atk.  400, 

(e)  Exch,  Ch.  June  1852 ;  (19  (*)  Cr^  4*  PhU.  1. 

Law  Times,  316.)  (/)  10  Beav.  1. 

(/)  21  Law  Joum.  C.  P.  23.  (wi)  2  Mac,  ^  G.  389. 

Kg)  Q.  B.,  May  1852  (19  Law         (n)  1  Mac.  ^  G.  481. 
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Nov.  15. 


The  Plaintiff  is  only  tenant  for  life  of  the  greitest 
portion  of  the  lands ;  and  unless  the  Conrt  can  compd 
the  Defendants  to  apply  to  Parliament  for  the  purpose 
of  enabling  the  Plaintiff  to  convey  a  good  title,  it  will  be 
idle  to  decree  a  specific  performance  of  this  oontraet; 
but  even  if  this  objection  were  overcome  there  remains 
another  which  is  insuperable,  namely,  that  the  Companj 
have  no  power  to  hold  what  their  Directors  contracted 
to  buy.  The  equity  of  the  Plaintiff  is  supported  by  the 
authorities  of  Webb  v.  The  Direct  London  and  Porip' 
mouth  Railway  Company  (a),  and  Lord  James  Stuart  y. 
The  London  and  North  Western  Railway  Canqfany(b), 
as  decided  in  the  subordinate  Courts,  but  both  those  cases 
have  been  reversed  by  the  Lords  Justices  on  appesL 

The  Solicitor-General^  in  reply. 

The  Lord  Chancellor. 

In  the  present  case  a  question  arises,  whether  this 
Court  will  or  not  enforce  the  specific  performance  of  an 
agreement  entered  into,  during  the  progress  of  a  bill 
in  Parliament,  by  a  landowner  on  the  line  of  a  projected 
railway,  for  the  sale  of  his  property. 


His  Lordship  here  examined  at  some  length  the 
'agreement  and  the  special  Act,  and  proceeded : — The 
line,  as  it  stands  upon  the  parliamentary  plan,  goes 
through  a  part  amounting  to  nearly  two  acres  of  the 
Plaintiff^s  property,  and  to  that  extent  clearly  his  pro- 
perty is  subject  to  the  provisions  of  the  special  Act, 
and  might  have  been  affected  by  the  exercise  of  the 
powers  conferred  by  that  Act,  whether  the  original 
line  was  adhered  to,  with  or  without  the  curvilinear  di- 
verging line.     Parliament,  however,  thought  fit  to  reject 

80 


(a)  9  Hare,  129,  and  ante,  p.  521.  (b)  Ante,  p.  721. 
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80  much  of  that  curvilinear  diverging  line  as  would  have 
enabled  the  JEastern  Counties  Company  to  cross  the 
Great  Northern  Railway.  It  appears  that  the  Defend- 
ants had  in  contemplation  a  junction  with  a  proposed 
line  of  the  Ambergate  Railway ^  at  or  near  Spalding^  and 
it  was  with  reference  to  this  scheme  that  the  Defendants 
contracted  for  the  purchase  of  the  lands  in  the  Plaintiff's 
occupation,  as  that  would  have  enabled  them  in  effect  to 
get  to  the  point  they  wished  to  arrive  at  by  the  scheme 
which  they  feared  might  not  have  been  sanctioned,  and 
which  was  in  fact  rejected.  The  agreement,  it  will  be 
observed,  contains  not  the  slightest  reference  to  any  such 
intention ;  and  there  is  nothing  in  the  answer  or  in  the 
evidence  to  lead  to  the  supposition  that  the  Plaintiff  had 
contracted  with  such  a  view. 
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His  Lordship  here  adverted  to  the  correspondence, 
and  proceeded — Mr.  Hawhei  solicitors  gave  a  notice  to 
the  Company'^s  solicitor,  that  Mr.  Hawkes  had,  on  the 
I8th  January  1849,  vacated  the  premises  the  subject  of 
the  contract,  and  that  the  Company  had  full  liberty  to 
enter  upon  the  property.  It  is  impossible  to  find  fault 
with  Mr.  Hawkes  for  going  out  of  possession.  He  was 
bound  to  deliver  up  possession  to  the  Company,  and 
he  was  under  the  necessity  of  providing  himself  with 
another  residence.  It  cannot  be  expected  that  a  man 
under  such  circumstances  is  to  wait  until  the  moment  he 
is  turned  out  of  possession,  and  then  to  seek  for  a  new 
habitation.  The  Defendants,  however,  subsequently 
gave  the  Plaintiff  notice  that  they  had  abandoned  their 
intention  of  making  the  railway,  and  that  they  did  not 
require  the  Plaintiff's  land.  Some  further  correspond- 
ence ensued,  and  in  the  result  the  present  bill  was  filed, 
and  it  appears  to  me  to  have  been  filed  without  any  un- 
reasonable delay. 


Vol.  I. 
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It  was  not  from  any  doubt  I  entertained  on  the  merits 
of  this  case  that  I  postponed  my  decision,  but  on  accoimt 
of  the  important  questions  of  law  which  were  incidoi- 
tally  raised,  and  which  I  thought  required  consideratioiL 
But  it  does  not  appear  to  me  that  any  of  those  questions 
are  really  involved  in  the  decision  of  the  present  case, 
which  I  consider  to  be  very  plain.  The  Defendants  are 
an  incorporated  Company,  competent  to  bind  themsdves, 
and  acting  undoubtedly  within  their  powers.  The  pro- 
perty, the  subject  of  the  contract,  was  property  a  portion 
of  which  was  directly  to  be  aifected  by  the  bill  as  it  stood 
at  the  time  the  agreement  was  entered  into,  and  that  is 
sufficient  to  give  this  Court  jurisdiction  in  the  matter. 
It  seems  to  me  preposterous  to  hold  that  a  Company, 
capable  of  entering  into  a  contract  with  reference  to 
a  subject  before  Parliament,  and  entering  into  that 
contract  and  receiving  parliamentary  powers  enabling 
them  to  enforce  the  contract,  can,  by  neglecting  to 
exercise  their  powers,  decline  to  perform  the  agree- 
ment, because  either  they  have  allowed  their  powers 
to  lapse  and  can  no  longer  exercise  them,  or  because 
the  exercise  of  such  powers  is  according  to  their  own 
notion  illegal. 


On  principle  I  should  not  have  had  a  momenta's  hesi- 
tation in  saying  that  this  was  a  clear  case  for  specific 
performance;  and  the  authorities,  speaking  generally, 
up  to  a  very  late  time,  admit  of  no  doubt.  In  the 
case  of  Stanley  v.  The  Chester  and  Birkenhead  Railway 
Company  (a),  the  agreement  to  purchase  being  in  con- 
sideration of  the  withdrawal  of  opposition  to  a  bQl 
before  Parliament,  was  considered  to  be  a  contract  that 
ought  to  be  enforced.     That  case  was  followed  by  Ed- 

wardt 
(a)  1  Railway  Case$,  58 ;  S.  C.  3  Myl.  ^  Cr.  773. 
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wards  v.  The  Grand  Junction  Railway  Company  (a), 
and  there  the  incorporated  Company  was  held  to  be  bound 
by  the  act  of  the  agent  of  the  projectors ;  a  difficulty 
with  which  we  have  not  to  contend  here,  because  we  are 
dealing  now  with  the  Company  on  an  agreement  under 
its  seal.  The  case  of  Simpson  v.  Lord  Howden  {h)  was 
the  next  decision ;  in  that  case  also  there  was  an  agree- 
ment by  projectors,  the  line,  however,  was  abandoned, 
yet  the  contract  was  enforced:  an  important  question 
was  raised  there,  as  it  was  in  the  subsequent  case  of 
Lord  Petre  v.  The  Eastern  Counties  Railway  Com- 
pany (c),  whether  Lord  Howden^  a  peer  of  Parliament, 
could  properly  enter  into  an  agreement,  behind  the  back 
of  Parliament — if  I  may  use  the  expression — by  which 
he  agreed  to  give  up  his  opposition  to  the  measure  for  a 
valuable  consideration.  It  was  held,  that  as  there  was 
no  pretence  for  imputing  improper  conduct  on  the  part 
of  that  noble  lord,  such  could  not  be  inferred ;  that  a 
peer  had  as  much  right  to  enter  into  a  contract,  vnth 
reference  to  his  property,  as  if  he  had  not  been  a  member 
of  the  Legislature.  Lord  Petre  v.  The  Eastern  Counties 
Railway  Company  (c)  was  a  still  stronger  case,  affirming 
the  principles  laid  down  in  the  previous  decisions,  and  in 
that  case  there  was  the  additional  circumstance  that  the 
Company  had  permitted  the  time  to  expire  within  which 
their  compulsory  powers  of  purchasing  lands  were  to  be 
exercised. 
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Upon  these  authorities  I  have  not  the  slightest  doubt 
that  a  bon&  fide  agreement  for  the  sale  of  lands,  en- 
abling a  Company  to  promote  its  views  and  carry  them 
into  effect  by  the  aid  of  an  Act  of  Parliament  (whether 

the 

(a)  1  Raihoay Cases,  173;  S.  C.      9  CI.  Sf  Fin,  6l, 

1  M^l.  Sr  Cr,  650.  (c)  1  Railway  Cases,  462. 

(b)  1    Railway   Cases,   326; 
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the  Company  may  pay  a  little  more  or  a  little  less  thui 
the  actual  value)  is  perfectly  valid.  I  have  no  means  of 
measuring  the  value,  but  in  most  of  these  cases  it  is  of  the 
greatest  importance  to  promoters  of  railways  that  they 
should  be  enabled  to  make  purchases  during  the  pen- 
dency of  the  bill  before  Parliament,  and  thus  to  get  rid 
of  opposition ;  and  under  such  circumstances  having 
obtained  what  they  wanted,  though  they  may  have  to 
pay  a  little  more  for  their  purchase,  it  is  clearly  not  for 
this  Court  to  inquire  too  narrowly  into  that,  or  on  such 
grounds  to  refuse  specific  performance  of  the  agreement 


It  was  said  that  there  was  great  hardship  upon  the 
general  body  of  shareholders,  who  had  no  notice  of  the 
arrangement;  that  subject  of  hardship  on  the  share- 
holders is  fullv  considered  and  dealt  with  in  the  case  of 
Edwards  v.  The  Grand  Junction  Raiiway  Company  (a), 
where  Lord  Cottenham^  in  meeting  the  allegation,  ob- 
serves : — "  It  was  contended  for  the  Railway  Company, 
that  to  enforce  this  would  be  injustice  to  the  shareholders 
of  the  Company,  who  had  no  notice  of  such  an  arrange- 
ment ;  to  which  two  obvious  answers  can  be  given : 
first,  that  the  Court  cannot  recognize  the  rights  of  indi- 
viduals interested  in  the  corporation ;  but  must  look  to 
the  rights  and  liabilities  of  the  corporation  itself.^ 


The  Defendants  have  also  urged,  that  there  was  ille- 
gality in  the  concealment  of  their  intentions  from  Par- 
liament ;  the  answer  to  which  argument  will  be  found 
in  Lord  Denman's  judgment  in  the  case  of  Simpson  v. 
Lord  Howden  (b\  where  he  observes :  ^*  It  is,  indeed, 
alleged  in  the  plea,  that  the  agreement  was  secret, 
and  was  kept  secret ;  but  it  was  quite  consistent  with 

every 

(a)  I  Rmlway  Cases,  173,  see         (&)  1  RaUwaif  Cases,  326, 
p.  199  5  S,  C.  1  MyL  ^  Cr.  650.      p.  369. 
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every  averment  in   the  plea,  that  both  parties  may 
be  mnocent  of  any  original  fraudulent  understanding, 
that  the  transaction  should  be  kept  secret  at  the  time 
the  deed  was  executed.     As  the  instrument  is  not  upon 
the  face  of  it  fraudulent,  as  no  intention  of  making  any 
false  representation,  or  concealing  anything,  can  be  col- 
lected from  any  part  of  it,  the  facts  which  make  it 
fraudulent  ought  to  be  distinctly  alleged ;  and  no  such 
facts  are  alleged.     The  subsequent  concealment  from 
the  Legislature  might  indeed  have  been  used  as  evidence 
to  the  jury  of  the  prior  intent  to  conceal,  if  that  intent 
had  been  averred ;    but  such  subsequent  concealment 
would  be  evidence  only,  and  would  by  no  means  be  con- 
clusive evidence,  it  cannot  be  used  to  supply  the  want 
of  such  distinct  averment.*^    Now  in  the  present  case 
there  is  no  such  statement ;  there  is  nothing  here  upon 
the  face  of  the  pleadings  to  show  that  there  was  any  in- 
tention whatever  to  conceal  from  Parliament  the  transac- 
tion between  the  Company  and  the  Plaintiff,  nor,  indeed, 
is  there  any  reason  why  there  should  be  any  conceal- 
ment ;  besides,  no  such  case  being  made  by  the  answer^ 
no  evidence  could  be  admissible  to  prove  it. 
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It  was  also  argued  that  there  would  be  want  of 
mutuality  and  great  hardship  in  enforcing  the  contract 
agiunst  the  Company  after  the  time  limited  for  the  exer- 
cise of  their  compulsory  powers  had  expired ;  but  that 
argument  does  not  apply  to  this  case,  because  at  the 
period  when  this  bill  was  filed  the  time  had  not  expired, 
and  there  was  sufficient  time  to  complete  the  works, 
SYen  after  the  period  when  the  bill  was  filed.  The  Com- 
pany might  have  enforced  the  contract  as  soon  as  the  Act 
passed,  and  they  cannot  be  permitted  to  avail  themselves 
of  unpediments  of  their  own  creation.  The  whole  fault 
here  lies  upon  the  part  of  the  Company.  The  Plaintiff 
has  never  been  guilty  of  any  neglect — he  has  never 

swerved 
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swerved  from  his  readiness  to  perform  his  contract ;  bat 
this  Company^  from  the  begimiing  to  the  end  of  the  trans- 
action, liave  acted  with  as  much  bad  faith  as  I  ever  wit- 
nessed upon  the  part  of  any  public  body. 

With  respect,  however,  to  this  last  ground  of  hard- 
ship, and  assuming  that  the  time  had  expired,  I  would 
refer  to  the  observations  of  Lord  Cottenham  in  the  case 
of  Lord  Petre  v.  The  Eastern  Counties  Raihoay  Com- 
pany (a),  where  he  says: — ^^  The  hardship  complained 
of  is,  the  expiration  of  the  parliamentary  time  ;  but,  as 
I  understand  the  case,  the  Company  have  brought  that 
hardship  upon  themselves.'*^  That  is  exactly  the  observa- 
tion which  I  should  make  in  this  case,  were  the  facts  as 
alleged  by  this  Company. 

The  Defendants  also  resist  the  specific  performance  of 
the  contract,  on  the  ground  that  it  contains  an  obliga- 
tion on  the  part  of  the  Company  to  obtain  powers  in 
order  to  carry  the  contract  into  effect,  inasmuch  as  the 
Plaintiff  is  tenant  for  life  only  of  a  portion  of  the  pro- 
perty ;  and  it  was  insisted  that  that  was  a  fatal  objec- 
tion, because  the  Court  would  not  enforce  an  agreement 
which  was  to  depend  upon  a  future  appUcation  to  Par- 
liament ;  but  in  the  case  of  The  Cheat  Western  RaUway 
Company  v.  The  Birmingham  and  Oxford  Junction  Rail' 
way  Company  (i),  that  objection  is  answered  by  Lord 
Cottenham^  who  says  : — ''  By  the  appeal  I  am  asked  to 
treat  this  contract  as  a  nullity — that  is,  to  hold  that  all 
contracts  which  parties  enter  into^  not  having  them- 
selves the  power  to  carry  them  into  effect,  and  therefore 
agree  to  apply  to  Parliament  to  give  them  such  power, 
are  so  utterly  void,  that  this  Court  will  not  even  pro- 
tect 


(a)  1  Railway  Cases,  462,  see 
p.  479. 


{b)  2  PhU.  597,  see  p.  604. 
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tect  the  property  until  an  opportunity  shall  have  been 
afforded  for  an  application  to  Parliament.  The  effect 
of  such  a  decision  would  be  to  nullify  very  many  family 
arrangements  entered  into,  and  many  with  the  sanc- 
tion of  this  Court,  but  to  give  effect  to  which  the 
powers  of  Parliament  are  indispensable.  It  would  also 
nullify  all  contracts  by  projectors  of  companies  before  an 
Act  was  obtained ;  but  it  is  now  nearly  twelve  years 
since,  in  Edwards  v.  The  Grand  Junction  Railway  Com- 
pany^ I  gave  effect  against  the  incorporated  body  to  a 
contract  entered  into  by  the  projectors  of  it  before  the 
Act  was  passed,  but  in  contemplation  of  its  passing — 
that  is,  a  contract  which  the  parties  at  the  time  had 
no  power  to  carry  into  effect,  but  proposed  to  do  so 
by  the  authority  of  Parliament ;  and  there  are  now 
many  cases  to  the  same  effect.^  In  these  observations 
I  entirely  concur,  and  they  appear  to  me  to  be  a  conclu- 
sive answer  to  the  objection  founded  on  the  necessity 
of  an  application  to  Parliament. 
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Independently  of  these  general  objections,  it  was  in- 
sisted that  subsequently  to  the  decision  of  this  case  in 
the  Court  below,  the  two  cases  of  Webb  v.  The  Direct 
London  and  Portsmouth  Railway  Company  (a)  and  Lord 
James  Stuart  v.  The  London  and  North  Western  Rail- 
way Company  (&),  which  were  said  to  be  identical,  had 
been  reversed. 

It  appears  to  me  that  the  case  of  Webb  v.  The  Direct 
London  and  Portsmouth  Railway  Company  was  reversed 
upon  the  uncertainty  of  the  contract ;  and  if  it  was  re- 
versed upon  any  other  ground,  I  should  hesitate  before 
I  could  acquiesce  in  that  decision.  I  cannot  accede  to 
the  doctrine  that  it  is  competent  for  a  Company  enter- 
ing 

(a)  Ante,  p.  521.  {b)  Ante,  p.  721. 
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ing  into  such  a  contnct  as  this  is,  to  release  themaehreB 
upon  any  grounds  of  supposed  illegality  from  the  coo- 
tract.  If,  as  in  the  cases  of  Oage  v.  The  NewmarhH 
Railway  Company  (a),  and  Gooday  v.  TAe  ColehetUr 
and  Stour  Valley  Railway  Company  (&),  which  have  been 
relied  on,  the  contract  was  so  worded  as  to  be  soseqp- 
tible  of  the  construction  that  the  Company  were  not  to 
pay  unless  they  required  the  land,  which  assumes  that 
they  are  not  to  pay  unless  they  take  the  land,  the  case 
would  be  very  different.  In  Gn^e  v.  The  Newmarhei 
Railway  Company ^  some  expressions  are  attributed  to 
the  learned  Judge,  in  which  I  cannot  coincide.  The  re- 
sult, however,  of  that  case  seems  only  to  be  that  the  Com- 
pany could  not  bind  themselves  beyond  their  powers; 
and  in  the  case  of  Gooday  v.  The  Colche$ter  and  Stour 
Valley  Railway  Company^  it  was  held  that  there  was 
no  binding  agreement.  Such  cases  as  those  may  fiuriy 
be  considered  as  conditional  contracts ;  but  where,  as  in 
this  case,  there  is  an  absolute  and  unqualified  contract 
to  take  the  land,  I  am  clearly  of  opinion  that  no  subse- 
quent accident,  certainly  no  subsequent  conduct  on  the 
part  of  the  Company,  can  relieve  them  from  the  obliga- 
tion they  have  incurred.  The  contract  must  be  looked  at 
at  the  time  when  it  was  executed — ^at  all  events,  at  the 
time  when  the  Act  passed ;  it  contemplated  the  passmg 
of  the  Act,  and  the  Act  did  pass  in  the  terms  pointed  at 
in  the  contract.  Having  regard  therefore  to  the  good 
faith,  the  truth  and  honesty  of  the  transaction,  it  is,  in  my 
opinion,  a  valid  contract,  and  cannot  be  less  binding  if 
entered  into  before  the  Act  was  obtained,  than  it  would 
have  been  if  executed  immediately  after  the  Act  passed. 


It  was  said  that  in  the  case  of  Lord  J.  Stuart  ▼.  The 

London 

(a)  Q.  B,  May  1852  (19  Law         (b)  M.K  April,  1852(19La« 
Times,  156).  Times,  334). 
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London  and  North  Western  Railway  Company^  the 
Master  of  the  Rolls  decreed  a  specific  performance 
upon  the  authority  of  Webb  v.  The  Direct  London  and 
Portsmouth  Railway  Company^  before  it  was  reversed, 
and  that  the  reversal  of  the  latter  case  displaced  the 
authority  of  the  Master  of  the  Rolls  in  the  former,  but 
in  the  former,  as  it  appears  to  me,  there  were  two 
questions :  first,  whether  there  was  any  concluded  agree- 
ment— any  binding  agreement — ^anything  amounting  to 
a  positive  contract ;  and  next,  whether  there  was  not 
great  delay.  The  Appellants  have  relied  upon  those 
two  cases  as  reversed  by  the  Lords  Justices.  I  do 
not  say  that  either  of  those  decisions  was  not  a  proper 
decision  under  the  particular  circumstances  of  each 
case,  but  I  say,  if  they  are  to  be  considered  as  autho- 
rities for  refusing  a  specific  performance  in  a  case  like 
the  present,  that  I  should  totally  disagree  with  them. 
Such  would  be  a  new  view  of  the  doctrine  of  this  Court, 
and  it  is  a  view  which  could  not  be  supported  consist- 
ently with  the  many  authorities  to  which  I  have  adverted. 


1852. 
Hawkks 

Thk 
Eastkrn 
countibb 
Railway 
Company. 


One  other  argument  remains  to  be  noticed,  that  of 
the  alleged  illegality  in  the  Company  applying  its  funds 
to  purposes  not  authorized  by  their  Act  of  Parliament ; 
and  the  cases  of  McGregor  v.  The  Dover  and  Deal 
Railway  Company  (a),  East  Anglian  Railway  v.  East- 
ern Counties  Railway  (&),  and  Bagshaw  v.  The  Eastern 
Union  Railway  Company  (c),  were  quoted  in  support  of 
that  argument.  Those  were  all  cases  in  which  the  Com- 
panies were  beyond  all  doubt  exceeding  their  powers, 
and  the  parties  contracting  with  them  must  be  presumed 
to  have  had  notice  of  the  illegality.  Those  cases  therefore 
have  no  bearing  on  the  present.     In  my  opinion  nothing 

can 


(a)  Exck.  Ch.  June,  1852  (19 
Law  Times,  316;. 


{b)  21  Law  Jawm.  C.  P.  23. 
(c)  2  Mac.  ^  G,  389. 
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can  be  viore  indeeent  thm  for  a  great  Company  like  this 
tioaDege,  br  imy  of  defenoe*  that  a  solemn  contract  which 
ther  hare  entered  into  is  Toid  on  the  ground  of  its  not  be- 
11^;  within  their  powers,  not  from  any  mistake,  misappre- 
iVrxTtcs  hettsicn,  or  sabsequent  accident,  but  because  they  thought 
i|%^4^T^J  fit  to  enter  into  it,  and  meant  to  have  the  benefit  of  it,  if 
it  tnnied  oat  for  their  benefit,  and  to  take  advantage  of 
the  illegality  in  case  the  contract  should  prove  onerous, 
and  they  should  desire  to  get  rid  of  it. 

I  have  postponed  my  decision  on  Uiis  case  until  I 
had  examined  all  the  authorities  cited.  I  have  taken  the 
opportunity  of  looking  into  every  authority  upon  the  sub- 
ject«  and  I  can  find  nothing  to  shake  the  opinion  I  en- 
tertained when  the  argument  was  closed  that  this  is  a 
very  clear  case  for  specific  performance.  I  am  very  glad 
that  the  authorities  are  consistent  with  the  justice  and 
equity  of  the  case ;  and  therefore  I  dismiss  this  appeal, 
with  costs. 


90.  The  Appeal  from  the  order  on  the  exceptions  now  came 

on  to  be  heard. 

Mr.  Bethell^  Mr.  Russell,  Mr.  Malins^  and  Mr.  Orove 

in  support  of  the  appeal. 

Admitting  the  validity  of  the  contract,  we  submit  that 
the  Plaintiff  cannot  perform  it,  and  there  being  some 
portion  of  the  land  not  within  the  limits  of  deviation  as 
to  which  the  Plaintiff  is  tenant  for  life,  and  with  respect 
to  which  he  could  only  have  contracted  after  the  enabling 
clauses  of  the  Lands  Clauses  Consolidation  Act  (8  Vict, 
c.  18)  had  been  brought  into  operation  by  the  special 
Act,  the  decree  directing  the  reference  as  to  title  was 
wrong  in  incorporating  into  that  reference  any  allusion 

to 
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to  the  Lands  Clauses  Consolidation  Act.  No  valuation 
has  been  made  for  the  protection  of  the  remainder-man. 
They  referred  to  the  6th,  12th,  14th,  and  69th  sec- 
tions of  the  Lands  Clauses  Consolidation  Act. 

The  Solicitor' Oeneralf  Mr.  Wigram^  and  Mr.  FoUett 
contriy  submitted,  as  in  their  former  argument,  that 
the  portion  of  the  land  in  respect  of  which  the  Plain- 
tiff was  tenant  for  life  might  be  taken  for  extra- 
ordinary purposes  under  the  45th  section  of  the 
Railway  Clauses  Consolidation  Act  (8  Vict.  c.  20),  and 
that  it  did  not  concern  the  vendor  to  show  that  it  was  to 
be  used  for  such  purposes. 
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Hawkks 

V. 

Thb 
Eastern 
countibs 
Railway 
Company. 


Mr.  BetheUy  in  reply. 

The  Lord  Chancellor. 

There  is  nothing  in  the  contract,  or  in  the  negotia- 
tion as  appears  in  the  correspondence^  to  show  that  the 
Defendants  had  any  doubts  of  their  capacity  to  purchase, 
and  there  is  no  evidence  produced  to  show  that  the 
whole  of  the  land  might  not  be  legally  taken  for  ex- 
traordinary purposes.  As  to  the  omission  to  make  the 
valuation  between  the  tenant  for  life  and  the  remainder- 
man, that  was  entirely  the  duty  of  the  Company,  who 
cannot  be  permitted  to  set  up  their  own  neglect  as  an 
argument  for  not  fulfilling  the  contract.  There  is 
nothing  to  prevent  that  apportionment  now,  and  I  think 
therefore  that  this  Appeal  must  also  be  dismissed  with 
costs. 
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1852. 
November  2. 

Before  The 
Lord  Ckaf^ 
cellar.  Lord 

St.  Lbon- 

ARD8, 


HICKLING  V.  BOYER. 

npHE  decree,  as  drawn  up  in  this  case,  after  the 
judgment  pronounced  upon  it  by  the  Lord  Chan- 
cellor Lord  TmrOf  a  report  of  which  will  be  found  in 
the  3rd  Volume  of  Messrs.  Macnaghten  ^  Gardomt 
Reports,  page  635,  provided  that  it  should  be  binding 
upon  Mary  Griffin^  unless  she  should  within  one  montli 
after  the  service  thereof  on  her,  show  unto  the  Court 
good  cause  to  the  contrary.  The  decree  was  not  served 
on  M.  Griffin  until  the  30th  June  1851.  Within  one 
month  from  that  time  application  was  made  that  the 
cause  might  be  re-heard  as  against  her,  and  the  Lord 
Chancellor  (Lord  St.  Letmards)  directed  it  to  be  set 
down  at  the  foot  of  the  appeals  before  him. 

Mr.  Hardy  now  insisted,  on  behalf  of  M.  Griffin,  that 
as  she  was  only  the  personal  representative  of /2.  Ashby^ 
the  decree  ought  not  to  have  affected  her  personally, 
but  submitted  to  the  ordinary  accounts  being  taken 
against  her. 

Mr.  Shapter  for  the  residuary  l^atees  waived  such 
accounts. 

Mr.  Teed  and  Mr.  Craig  for  the  executors. 

The  Lord  Chancellor  granted  the  application,  ob- 
serving that  Mary  Griffin  ought  not  to  have  been  made 
personally  liable  to  the  obUgation  imposed  on  her ;  but 
adding  that  as  the  mistake  was  entirely  the  act  of  the 
Court,  there  ought  to  be  no  costs  of  the  application  to 
rectify  the  decree. 


The  decree  was  varied  by  striking  out  everything 
lating  to  M.  Griffin^  and  by  inserting  a  statement  that 
the  Plainti&  and  Defendants  waived  the  accounts  as 
against  her. 
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RODICK  ».  GANDELL.  ifoy  6- 

June  4,  5,  6. 

npHIS  was  an  appeal  from  the  decision  of  the  Master      \^^.yr^ 

of  the  Rolls  dismissing  a  bill  filed  on  behalf  of  the       ^^h  ^i- 

bankers  of  the  defendants  Messrs.  Gandell  ^  Brunton.  f^^cj^ 

The  question  in  the  suit  was,  whether  a  letter  written  by  cellor  Lord 

these  last  named  gentlemen  to  Messrs.  Pinnwer   &    .  ' 

°  ,  ,  ^  ,  An  agreement 

Westmacott  (also  Defendants  in  the  suit),  the  solicitors  between  a 
of  certain  Railway  Companies  from  whom  money  was  cre^rt^t 
alleged  to  be  due  to  Messrs.  Gandell  ^  Brunton^  au-  the  debt 
thorizing  them  to  receive  such  money  and  to  pay  it  to  pj^doutof  a 
the  bankers,  and  the  solicitors  having  by  letter  promised  specific  fund 
so  to  do,  constituted,  as  contended  by  the  Plaintiif,  an  debtor,  or  an 

equitable  assignment  to  the  bankers  of  the  debt.     The  order  given  by 

^  °  .     ,      a  debtor  to  bi8 

Master  of  the  Rolls  held  that  it  did  not,  and  the  Plaintiif  creditor  upon 

now  appealed  to  the  Lord  Chancellor.  !i^!f!^i3l^««. 

» *  owing  money 

or  holding 

i.    1      T*  11     f'l'^da  belong- 
The  cause  as  heard  before  the  Master  of  the  Rolls  ing  to  the 

wiU  be  found  reported  in  the   12th  Volume  of  Mr.  ^XJi^^Jfj. 

BeavafCs  Reports,  page  325  ;  and  the  judgment  of  the  ing  8uch  per- 

Lord  Chancellor  enters  so  fully  into  the  facts  of   the  ^^^^^  ^^^^  ^ 

case,  that  any  further    preliminary  statement    is  ren-  the  creditor, 
.        .  will  operate  as 

dered  unnecessary.  an  equitable 

assignment  of 
such  debt  or 

Mr.  R.  Palmer  and  Mr.  /.  F.  Prior,  for  the  Plaintiff,  funds. 

A  railway 

They  contended  that  the  transaction  in  question  con-  j^d^bted^T** 

stituted  A,,  their 

engineer,  who 
was  greatly  indebted  to  his  banker :  the  latter  having  pressed  for  payment  or 
security,  A,,  by  letter  to  the  solicitors  of  the  Company,  authorized  them  to  receive 
the  money  due  to  him  from  the  railway  Companv  and  requested  them  to  pay 
it  to  the  banker :  the  solicitors,  by  letter,  promised  the  banker  to  pay  him  such 
money  on  receiving  it :  Held,  that  this  did  not  amount  to  an  equitable  assignment 
of  the  debt. 


Gandbll. 


764  CASES  IN  CHANCERY. 

1851.        stituied  a  valid  equitable  assignment,  and  cited  and  com- 
^J'^'^*^      men  ted  on  Row  v.  Dawson  (a),  Yeates  v.  Oroves  (4), 
V.  Ex  parte  South  (c),  Lett  ▼.  Morris  (d),  Watson  v.  7Xe 

2>uii:e  of  Wellington  («),  £um  v.  Carvalho  (/*). 

They  also  submitted  that  the  assent  of  the  solicitora, 
Messrs.  Pinmger  ^  Westmacott^  placed  them  in  the 
situation  of  a  party  dealing  with  property  after  notice  of 
a  charge,  Jones  v.  Smith  (g) ;  and  that  they  could  not  be 
justified  in  applying  the  funds  in  any  manner  contrary  to 
the  claim  of  tho  bankers,  Davis  v.  Bowsher  (A). 

They  further  insisted  that  the  bankers  were  not  bound 
to  appropriate  the  sums  coming  into  their  hands  from 
Messrs.  Gandell  ^  Brunton^  subsequent  to  the  trans- 
action in  question,  in  liquidation  of  the  balance  due  at 
the  time  of  the  transaction  rather  than  in  liquidation  of 
subsequent  advances;  Kirby  v.  TTie  Duke  of  Marl- 
borough  (t),  Ex  parte  Langston  (A),  Henniker  v. 
Wigg  (/).  They  cited  also  Ex  parte  Skinner  (m),  Fitz- 
gerald  v.  Stewart  {n\  Lyde  v.  Mynn  (o). 

[The  Lord  Chancellor,  in  the  course  of  the  argument, 
referred  to  Hunt  v.  Mortimer  (p)]. 

Mr.  Rdt  and  Mr.  Selwyn  for  the  Defendant 
Pinniger  (Messrs.  Pinniger  Sf  Westmacott  severing  in 
their  defence),  and  in  support  of  the  decision  of  the 
Master  of  the  Rolls. 

They 

(a)  1  Ves.  331.  (t)  2Mi^  S.  IS. 

{jb)  1  Vet.juH.  280.  (*)  17  Ves.  227. 

(c)  3  Swanst.  392.  (/)  4  Q.  B,  Rep.  792. 

id)  4  Sim.  607.  (m)  1  Deae.  4-  Ckiiiy,  403. 

(e)  1  Buss.  8f  M.  602.  (n)  2  Sim,  333. 

(/)  4  Myl  ^  Cr.  690.  (o)  1  Myl  ^  K.  683. 

ig)  1  Hart,  43.  (p)  10  B.  4*  C.  44. 

(A)  5  T.  12.  488. 
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They  contended  that  the  case  of  equitable  assign- 
ment was  not  established;  that,  having  regard  to 
the  position  in  which  Pinniger  stood  to  his  partner 
Westmacott^  he  had  incurred  no  personal  liability, 
Barfoot  v.  Ooodall  (a),  Blair  v.  Bromley  (h)  ;  and 
that  at  all  events  the  Plaintiff  could  have  only  a  legal 
demand  for  the  monies  come  to  the  hands  of  the  solici- 
tors, and  that  there  was  no  ground  for  the  interference 
of  a  Court  of  Equity;  Foley  v.  H%ll(c)^  The  South 
Astern  Railway  Company  v.  Brogden  (d). 
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V, 

Gandell 


They  cited  and  commented  on  Wallwyn  v.  Coutts  (e), 
Curtis  V.  Auber  (/),  Garrard  v.  Lord  Lauderdale  (g\ 
Metcalfe  v.  The  Archbishop  of  York  (A),  Burn  v.  Car- 
valho  (i),  Langton  v.  Horton  (k),  Malcolm  v.  Scott  (/). 

Mr.  Bethell^  and  Mr.  G.  M.  Giffard,  for  the  Defend- 
ant Westmacott. 

They  submitted,  first,  that  nothing  had  been  done 
which  the  Court  could  regard  in  the  light  of  an  equit- 
able assignment,  in  the  proper  sense  of  that  term ;  and 
secondly,  that  if  there  was  an  assignment  at  all,  it  was 
a  security  for  a  debt  due  at  that  particular  time,  and 
that  that  debt  had  been  subsequently  liquidated. 


In  reference  to  the  assignability  in  equity  of  choses  in 
action,  and  the  necessity  of  notice  in  order  to  render  such 
assignment  complete,  they  cited  RyaU  v.  RowUs{m)^ 

Jones 


(a)  3  Camp,  147. 
(6)  2  Phil  364. 
(c)  1  Phil,  399. 
(J)  3  Mac.  Sf  G.  8. 
(e)  3  Mer.  707. 
(/)  iJ.Sf  W,  626. 
{g)  3  Sim,  1. 


(h)  6  Sim.  224. 

CO  4  Myl.  4-  Cr.  690. 

(ib)  1  Hare,  549. 

(/)  6  Hare,  570;  3  Mac.  Sf 

G.  29. 
(m)  1  Ves.  348. 
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1851.        Jo/nei  v.  Oibbam  (a),   Loveridge  v.   Cooper  (6),    WUr 

V^^'"'^      fianu  V.  Everett  (c)  ;  and  they  distinguished  the  preaeDt 

V,  case  from  Row  v.  Datcson  (d)^  and  JStim  v.  Carvalho  («). 

Gandkll. 

They  also  referred  to  Copis  v.  Middleton  {f)^  Ex 
parte  Fidgeon  {g\  Walker  v.  Hardman  (A),   Henniker 

V.  W%^  (0* 

Mr.  FoUeti  and  Mr.  KingUxke  appeared  for  the  as- 
signees of  Messrs.  Gandell  ^  Bruntom^  who  were 
bankrupts. 

Mr.  R.  Palmer  in  reply  cited  WUlet  v.  Chambers  (ib), 
Lacy  V.  M'NeUe  (Z),  tToorf  v.  Braddick  (m). 


1852.  The  following  judgment  was,  on  the  consent  of  the 

J%ihf  21. »     parties  to  take  the  same,  delivered  out  by  Lord  Trwro, 
subsequently  to  resigning  the  Great  Seal. 

This  Bill  is  filed  in  the  name  of  the  PIainti£E^  as  the 
Public  Officer  representing  a  joint-stock  bank  carrying  on 
business  at  Liverpool  under  the  firm  of  *'  The  Liverpool 
Union  Bank,"  and  which  Bank  was  a  creditor  of  Oanddl 
^  Brunton  for  an  amount  of  about  3000/.  The  De- 
fendants in  the  original  bill  were  Pvfmiger  ^  West- 
macott  against  whom  the  relief  is  prayed,  and  Gandell  ^ 
Brunton  the  debtors  to  the  Bank ;  and,  by  supplemental 
bill,  Charles  Turner^  George  Long^  and  Charles  Huichins^ 

the 

(a)  9  Ves.  407.  isf)  4  Deae.  217. 

(h)  3  Russ.  1.  (A)  11  BU.  N.  S.  239. 

(c)  14  East,  582.  (0  4  Q.  B.  Rqf.  792. 

(rf)  1  Ves,  331.  (*)  2  Cowp.  814. 

(e)  4  Myl  Sf  Cr.  690.  (/)  4  Dowl  ^  Ry.  7. 

(/)  TVim.  4-  R.  224.  (m)  1  TamU,  104. 
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the  assignees  nominated  under  a  fiat  in  bankruptcy  issued        1 852. 
against  Gandett  ir  Brunton,  were  made  Defendants.      '^^ 
By  the  bill  the  Bank  prayed  that  it  might  be  declared  v. 

that  the  Liverpool  Union  Bank  was  entitled  to  have  the 
full  benefit  of  two  letters  set  forth  in  the  bill,  and  re- 
spectively dated  the  26th  and  27th  December  1845^  as  an 
effectual  charge  by  way  of  equitable  assignment  upon 
the  debts  due  to  Gandett  Sf  Brunton  from  the  railway 
companies  mentioned  in  the  letter  dated  26th  Decem- 
ber 1 845,  for  the  purpose  of  securing  the  debt  due  to 
the  Bank  not  exceeding  3000/.,  and  that  Pinniger  ^ 
Westmacott  might  be  decreed  to  account  for  and  pay 
either  the  sum  of  3000Z.  to  the  Bank,  or  the  full  amount 
of  all  sums  received  by  them,  or  which  without  their 
wilful  neglect  they  might  have  received  on  account  of 
the  debts  due  to  the  said  Gandell  Sf  Brunton  from 
the  railway  companies  to  the  extent  of  3000/. 

The  material  facts  stated  in  the  Bill  were,  that  Gandell 
^  Brunton^  who  were  engineers,  were  indebted  to  the 
Bank  represented  by  the  Plaintiff,  and  that,  to  induce 
the  Bank  to  forbear  enforcing  the  payment  of  the  debt, 
and  also  to  pay  other  drafts,  they  agreed  to  give  a  charge 
by  way  of  equitable  assignment  upon  certain  debts  due  to 
them  from  the  several  railway  companies  named  in  the 
bill ;  that  the  Defendants  Pinniger  ^  Westmacott  were 
solicitors  to  the  railway  companies,  and  were  employed  - 
about  the  settlement  of  the  claims  made  by  Gandell  ^ 
BrtoiUm  and  others  against  the  company,  and  that 
Pinniger  ^  Westmacott^  at  the  request  of  Gandett  ^ 
Brunton^  had  agreed  to  concur  in  the  proposed  arrange- 
ment with  the  Bank ;  that  Gandell  ^  Brunton^  pur- 
suant to  the  suggestion  made  by  Pinniger  Sf  West- 
macott^  wrote  to  them  a  letter,  stating, — "  We  hereby 
request  of  you,  that  you  will  pay  into  the  bank  of  Messrs. 
Cunliffe  Brooks  ^  Co.,  for  the  Liverpool  Union  Bank, 

Vol.  I.  3  E  d.  m.  o.       all 


^ 
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1862.  all  monies  now  due  to  us  from  the  Chelienham  Oxf^ 

^^l^^''^^  and  London  Junction  Bailway  "  &c.,  (nmming  the  other 

V.  railway  companies),  *'  and  we  hereby  authorijse  yon  to 


Gandell. 


receive  such  monies  in  our  names  for  the  purpose,  from 
the  different  committees :  we  will  thank  yon  to  write 
to  the  Bank,  saying  you  will  act  on  this  letter;" — 
that  on  the  27th  December  1846,  Pinniger  if  WeU- 
macott  wrote  a  letter  addressed  to  the  Bank,  and  also  to 
Cuntiffe  if  Co.,  the  London  correspondents  of  the  Bank, 
stating, — *^  We  have  received  from  Messrs.  Gtmddl  If 
Brunton  a  letter  of  which  we  hand  you  a  copy  on  the 
other  side :  as  requested  by  that  letter,  we  beg  to  say 
that  we  will,  on  receiving  the  monies  due  to  Messrs. 
Gandell  if  Brunton  from  the  several  railways  mentioned, 
pay  them  to  you  to  their  credit,  and  that  we  will  eflfeet 
this  as  early  as  possible  C — that  the  letter  of  Pinniger 
if  Westmacott  was  handed  to  the  Bank  by  the  derk  of 
Gandell  ^  Brunton,  and  that,  on  the  29th  of  December 
ths  agent  of  the  Bank  wrote  to  Pinniger  if  WegtmacoU 
stating, — *'  I  have  received  your  favour  of  the  27th  in- 
stant, guaranteeing  the  payment  of  all  monies  received  by 
you  on  account  of  Messrs.  Gandell  if  Brunton  into  our 
hands :  the  amount  due  to  us  is  under  30002.,  on  pay- 
ment of  which  amount  your  letter  will  be  given  up  C"-^ 
that  upon  the  faith  of  those  letters  the  Bank  subse- 
quently paid  certain  drafts,  and  that  the  sum  of  3969^ 
14«.  8cf.  had  become  due  to  the  Bank. 

The  Bill  then  sets  forth  a  lengthened  correspondenee 
between  the  several  parties ;  but  I  do  not  think  it  nece»* 
sary  to  detail  that  correspondence,  because  I  think  the 
question  in  the  cause  must  be  decided  by  the  legal  efeet 
of  the  letters,  the  contents  of  which  I  have  stated,  and 
that  nothing  occurred  in  that  correq>ondence  which 
can  affect  the  legal  rights  and  liabilities  of  the  parties. 
The  earlier  part  of  the  corre^ndence  consisted  of 

inquiries 


CASES  IN  CHANCERY. 

inquiries  as  to  the  expected  receipts  of  money  from  the 
railway  companies,  and  the  latter  is  contentious,  the 
parties  stating  their  views  of  their  respective  rights  and 
liabilities  under  the  circumstances-  which  had  taken 
place. 

The  Bill  charges  that  Pinniger  ^  Wiestmacott  received 
from  the  railway  companies,  on  account  of  the  debts 
due  to  Oandell  ^  Brunton^  sums  to  a  much  greater 
amount  than  the  claim  of  the  Bank  against  Oandell  if 
BruntoUf  and  that  Pinniger  ^  Wiestmacott^  in  breach  of 
their  engagements  and  in  violation  of  the  right  of  the 
Bank,  handed  over  the  sums  so  received  to  Oandell  8f 
Brunton. 

The  Bill  concludes  with  the  prayer  for  a  declaration 
that  the  Bank  was  entitled  to  an  effectual  charge  by  way 
of  equitable  assignment  of  the  debts  therein  mentioned, 
and  a  decree  for  an  account  against  Pinniger  ^  West- 
macott. 

The  Defendant  Westmacott  by  his  Answer,  as  far  as  it 
is  at  all  necessary  to  state  it,  admitted  the  letters  as  set 
forth  in  the  bill  to  have  passed,  but  insisted,  by  way  of 
defence,  that  such  letters  did  not  constitute  an  equitable 
assignment  of  the  debts  due  from  the  railway  companies, 
and  further  insisted  that  such  letters  had  relation,  not  to 
any  general  balance  which  might  become  due  from  Oan- 
dell  ^  BruntoUj  but  to  the  specific  debt,  or  sum  of  about 
3000/.  due  at  the  dates  of  the  letters,  and  that  that  sum 
had  been  paid  by  Oandell  6f  Brunton  to  the  Bank,  who 
therefore  had  no  claim  in  respect  of  those  documents. 
And  it  was  further  insisted,  that  the  sums  of  money 
which  had  come  into  the  hands  of  Westmacott  were  not 
sums  of  money  within  the  meaning  of  the  undertaking 
contained  in  the  letter  of  27th  December  1845,  and 

3  E  2  therefore 
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1852.        therefore  were  not  subject  to  the  impropriation  men- 
ir'^''^     tioned  therein.     It  was,  however,  admitted  that  kige 
V.  payments  had  been  made  by  Westmacoii  to  Gamddl^ 

Brvnton^  in  respect  of  their  demands  against  the  rail- 
way companies.  The  answer  further  stated,  that  a  part- 
nership had  existed  for  several  years  between  Pinniger  ^ 
Wutmacotty  but  that  on  the  31st  December  1845,  the 
partnership  was  dissolved,  and  Pinniger*s  name  wholly 
withdrawn,  and  that  he  had  not  for  a  considerable  time 
previously  at  all  interfered  with  the  buiunees,  and  denied 
Pinniger"  s  liability. 

The  Answer  of  Pinniger  disclaimed  all  personal  know- 
ledge of  the  matters  in  the  Bill,  referred  generally  to 
Westmacotfs  answer,  and  denied  his  liability  under  the 
letter  written  by  Wiestmacott. 

Gandell  ^  Brunton  having  become  bankrupts  sub- 
sequent to  the  filing  of  the  original  bill,  Charles  Turner^ 
Oeorge  Long^  and  Charles  Hutchins^  the  assignees  ap- 
pointed under  the  bankruptcy,  were  made  Defendants 
by  a  supplemental  bill ;  and  on  the  part  of  the  assignees 
it  was  insisted  that  the  documents  did  not  operate  as  an 
equitable  assignment,  and  at  all  events  that  they  were 
intended  only  as  a  security  for  the  debt  due  to  the  Bank 
at  the  dates  of  the  letters,  which  debt  had  since  been 
paid  by  Ocuidell  ^  Brunton.  And  the  assignees  further 
insisted,  that  for  want  of  notice  to  the  railway  companies, 
the  documents  were  not  available  against  the  creditors 
under  the  bankruptcy. 

The  correspondence  set  out  in  the  bill  and  answers 
was  admitted,  and  also  certain  proceedings  and  ac- 
counts relating  to  the  railway  companies  who  were 
debtors  of  Gandell  ^  Brunton. 

Some 
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Some  parol  evidence  was  also  given  by  fVat9on  the 
clerk  of  Oandell  ^  Bruntan^  by  Broughall  the  secre- 
tary to  one  of  the  railway  companies,  and  by  Samuel 
Shuttleworih  a  clerk  of  Pinniger  ^  Westmacott;  but 
according  to  the  view  that  I  have  formed  of  the  case,  it 
must  be  decided  upon  grounds  wholly  hrrespective  of 
that  evidence,  and  which  therefore  it  is  not  necessary  to 
detail. 


1852. 
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The  case  was  heard  before  the  late  Master  of  the 
Rolls,  who  held  that  the  Bank  had  failed  to  establish 
that  any  such  equitable  assignment  had  been  made,  of 
which  the  declaration  was  prayed,  and  he  decr^  that 
the  PlaintiflTs  bill  be  dismissed  with  costs  as  against 
Oandell  ^  Brunton^  and  without  costs  as  to  Pinniger 
if  Westmacott^  and  also  with  costs  as  against  the  assign 
nees  under  Gandell  ^  Bruntons  bankruptcy.  The  case 
comes  before  this  Court  by  way  of  appeal  agiunst  that 
decree. 


Upon  the  argument  of  the  appeal  several  points  were 
discussed,  and  among  them,  whether  the  letters  referred 
to  were  intended  to  secure  such  floating  balance  as 
might  become  due  from  Oandell  ^  Bruntan  to  the  Bank 
not  exceeding  3000/.,  or  whether  they  were  intended  to 
secure  a  specific  sum  then  due  of  about  3000/.,  and 
whether  that  sum  had  or  not  been  paid ;  and  further, 
whether  the  sums  of  money  which  came  into  the  hands 
of  Westmacotty  and  which  were  paid  by  him  to  Oandell 
if  Brunton,  ought  to  be  held  as  subject  to  the  appro- 
priation of  Pinniger  if  Westmacotfs  letter  of  27th  De- 
cember 1845;  and  also,  whether  that  letter,  in  the 
absence  of  notice  to  the  railway  companies,  bound  the 
fund  as  against  the  creditors :  and  Mr.  Pinnigefs  lia- 
bility upon  the  undertaking  given  by  Westmacott  was 
also  disputed. 

It 
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185S.  It  will  not  be  neoeflBary  for  me  to  express  so  ofimon 

^^^^^      upon  any  of  these  points,  as  I  think  the  ease  may  jnth 
9.  perly  be  decided  npcm  the  main  ground  of  equity  made 

by  the  bill,  that  is,  whether  the  letters  relied  upon  eon- 
stitute  a  valid  equitable  assignment  ot  the  debts  doe 
from  the  several  railway  companies  mentioned  in  those 
letters,  according  to  the  law  of  this  Court,  as  pro- 
nounced by  Lord  Eldom  in  JEx  parte  South  (a),  and  fay 
Lord  Cottenham  in  Bum  v.  Carvalko  (b). 

The  law  relied  upon,  on  the  part  of  the  Bank,  as 
stated  by  Lord  Eldan  in  the  case  of  Ex  parte  Sauik^  k 
to  the  following  effect, — **'  If  a  creditor  gives  an  order  oo 
his  debtor  to  pay  a  sum  in  discharge  of  his  debt,  and 
that  order  is  shown  to  the  debtor,  it  Unds  him.^  The 
same  law  is  thus  pronounced  by  Lord  Cottemkam^  in  the 
caseof  £tfni  V.  Carvalho : — **  Inequity  an  order  given bj 
a  debtor  to  lus  creditor  upon  a  third  person,  haviag 
funds  of  the  debtor,  to  pay  the  creditor  out  of  such 
funds,  is  a  binding  equitable  assignment  of  so  much  of 
the  fund." 

Numerous  cases  were  cited  during  the  argument,  but 
they  all  seem  to  me  to  be  to  the  same  l^;al  effect,  although 
they  vary  in  circumstances.  It  will,  however,  be  neces- 
sary to  advert  to  those  cases,  so  far  as  to  show  that  they 
do  not  extend  the  principle  beyond  what  it  was  oiun- 
ciated  by  Lord  Eldon  and  Lord  Cottenham^  in  any  way 
bearing  upon  the  case. 

The  law  as  stated  by  those  learned  Judges,  was  not 
disputed  upon  the  part  of  the  Defendants,  who  rested 
their  defence  upon  the  ground  that  the  present  case 
does  not  (all  within  that  law. 

In 
(a)  3  StDan$t  392.  (6)  4  Myl  ^  Cr,  690. 
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In  £sc  parte  South  (a),  the  m'der  was  given  by  Jane 
Haw  to  Alderson  her  creditor,  dii-ected  to  the  executor 
of  a  person  indebted  to  Jane  Row  and  requiring  the  execu- 
tor to  pay  the  debt  so  owing  to  Jam/e  Row  to  Alderum 
her  creditor. 
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Lett  ▼.  Morris  (b)  was  an  order  by  a  builder  upcm 
his  customer  and  employer,  directing  such  employer  to 
pay  the  timber  merchant  the  amount  due  to  him  for 
timber  supplied  for  the  work,  out  of  the  money  which 
should  become  due  to  the  builder  in  respect  of  the  work 
he  was  doing. 

In  Yeatee  v.  Oroves  (c),  Dawson  sold  certain  premises 
to  Chroves  if  Dickenson^  and  he  gave  to  Brown  his 
creditor  an  order  upon  Chroves  ^  Dickenson^  requiring 
them  to  pay  Brown  the  amount  due  to  him  from  JDaw- 
Mm,  out  of  the  purchase-money  due  from  Chroves  if 
Dickenson  to  Dawson. 


Crowfoot  V.  Gumey  (cO,  was  the  common  case  of  an 
order  directed  to  a  debtor,  and  adopted  and  acted  upon 
by  him,  directing  him  to  pay  the  amount  due  from  him  to 
a  creditor  of  the  party  giving  the  order. 

The  other  cases  cited,  which  differ  somewhat  in  their 
circumstances,  do  not  extend  the  principle  of  the  quoted 
decision. 

The  case  otBwm  v.  Carvalho  (€),  is  before  cited ;  the 
facts  were  very  simple :  Fortunaio  gave  to  Bwm  his 
creditor  an  order  upon  Rego  his  agent,  who  then  held 

goods 


(a)  3  Sioanst.  392. 
(6)  4  Sim.  607. 
(c)  1  Ves.jmn.  2S0. 


(d)  2  Moo.  if  Scott,  473. 

(e)  4  M^L  4*  Cr.  690. 
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1852.  goods  or  money  of  his,  Foriynato^  in  his  hands,  iincting 

^^^^[^^  jRego  to  pay  Btam  his  debt.    So  fiur,  the  ease  was  of 

r.  the  most  ordinary  kind ;   but  although  Bum  forthwith 

AMDBLL.  ^^^  ^j^^  order  out  to  Rego^  yet  before  it  reached  JRego 

at  Bahiay  Fartunato  became  bankrupt,  and  Farimaio^s 
assignees  insisted  that  by  reason  that  notice  of  the 
transaction  had  not  reached  Bego  before  the  aet  of 
bankruptcy  by  FarUnuUo^  the  goods  or  fiinds  remained 
in  the  order  and  di^KMtion  cl  Fortwuiio  as  apparent 
owner  at  the  time  of  the  act  of  bankruptcy,  and  that 
under  the  provisions  of  the  bankrupt  statutes*  the 
creditors  were  entitled  to  the  goods  free  from  the  lien. 
Lord  Cottenham  held,  that  as  Bum  had  sent  out  the 
order  as  soon  as  practicable,  the  goods  coold  not  be 
deemed,  after  the  order  was  sent,  to  remain  with  the 
consent  of  Bum,  who  in  law  had  become  the  true 
owner,  in  the  order  and  disposition  of  FariunatoBS  mpptb' 
rent  owner.  That  was  the  only  point  of  difference  in 
the  decision  at  law  and  by  the  Chancellor,  and  whidi 
point  in  no  respects  bears  upon  the  present  case. 

The  counsel  for  the  Bank  stated,  they  mainly  relied 
upon  the  case  of  Bow  v.  JDawson  (a).  The  case  is 
not  very  distinctly  reported,  and  therefore  I  have  in- 
spected the  Registrar's  books,  and  it  appears  that 
the  question  in  that  case  was,  whether  Tomon  and 
Cowdery  (two  persons  who  had  respectively  made  ad* 
vances  to  Gibson^)  or  the  assignees  of  Oibton^  wen 
entitled  to  receive  a  certain  sum  of  money,  then  in  the 
hands  or  under  the  control  of  Swimbume  the  Deputy 
Controller  of  the  Exchequer ;  and  the  rights  of  the 
parties  depended  upon  the  effect  of  an  order  given  by 
Gibson  before  his  bankruptcy  to  T<m$an  and  Cowderg^ 
in  consideration  of  present  advances  made  by  them. 

The 

(a)  1  Ves.  331. 
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The  order  was  in  these  terms, — *^Out  of  the  money 
due  to  me  from  Horace  Walpole  out  of  the  Exchequer, 
and  what  will  be  due  at  Michaelmas^  pay  to  Tonson 
400/.,  and  to  Cowdery  200Z.,  value  received."  The 
order  was  immediately  lodged  with  the  officer  of  the 
Exchequer,  StDinburne^  but  Oibsan  became  bankrupt 
before  the  order  was  acted  upon,  and  CHbsons  as- 
signees filed  their  bill,  praying  that  the  amount  in  Swin- 
hwme's  hands  might  be  paid  to  them,  or  if  Tonson  and 
Cowdery  were  entitled  to  priority,  the  residue  might  be 
paid  to  them.  The  Lord  Chancellor  held  the  document  to 
be  an  assignment  of  the  fund  in  the  Exchequer,  of  which 
the  only  practicable  notice  was  given  by  service  of  the 
order  upon  the  officer  of  the  department,  thus  reducing 
the  case  to  the  ordinary  position  of  an  order  upon  a 
debtor  or  person  having  funds  belon^g  to  the  giver 
of  the  order,  requiring  the  debtor  to  pay  the  debt  or 
fund  to  the  creditor  of  such  giver  of  the  order.  The 
illustrations  adopted  by  the  Lord  Chancellor,  manifest 
that  he  deemed  the  case  to  be  of  the  ordinary  des- 
cription I  have  mentioned.  He  says,  *^  Suppose  an 
obligee  receives  the  money  on  the  bond,  and  writes  on 
the  back  of  it,  *  Whereas  I  have  received  the  principal 
and  interest  from  such  an  one,  do  you  the  obligor  pay 
the  money  to  him :'  this  is  just  that  case."  If  the 
case  of  the  bond,  and  the  case  before  the  Court, 
were  identical,  as  the  Lord  Chancellor  states,  then  the 
order,  in  both  cases,  was  in  substance  directed  to  the 
debtor ;  and  this  case  materially  differs  in  the  fact,  that 
the  order  to  Pinniyer  Sf  Westmacott  was  not  an  order 
upon  a  debtor,  or  upon  a  person  by  whom  the  debt 
assigned  would  be  paid :  this  is  an  essential  difference 
in  point  of  fact,  and  in  the  legal  operation  of  the  instru- 
ment. I  do  not  discover  that  this  case  extends  the  prin- 
ciple upon  which  instruments  of  the  nature  of  that  under 

consideration 
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whether  an  assignment  to  ii.  to  collect  certain  debts 
and  to  pay  the  proceeds  to  B.  who  was  no  party  to  the 
transaction,  was  an  assignment  of  which  B.  could  en- 
title himself  to  the  benefit :  it  was  held  that  he  could 
not. 
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The  decision  in  the  case  of  Watson  v.  The  Duke  of 
Wellington  (a)  does  not  appear  to  me  to  favour  the  Plain- 
tifiTs  case.  The  only  point  decided  was,  that  the  letter 
given  by  the  Marquis  of  Hastings  to  Colonel  Doyle  did 
not  amount  to  a  direction  to  pay,  but  was  merely  an  in- 
timation and  suggestion,  leaving  Colonel  Doyle  the  full 
exercise  of  his  discretion.  So  far  as  the  case  can  be 
deemed  to  have  any  bearing  upon  the  present  case,  it  is 
rather  adverse  than  favourable  to  the  Bank. 


JEx  parte  Smith  (b)  has  really  no  bearing  upon  this 
case.  Hartsink  accepted  bilk  upon  the  security  of 
platina,  and  the  question  was,  if  the  agreement  between 
the  original  parties  to  the  bill  enured  to  the  benefit  of 
the  indorsees  of  the  bills,  Hartsink  the  acceptor  having 
become  bankrupt  not  paying  the  bills ;  and  it  was  held 
that  the  indorsees  were  not  entitled  to  enforce  the  lien. 


I  believe  I  have  adverted  to  all  the  cases  cited  which 
can  be  considered  as  having  any  bearing  upon  the  present 
case ;  and  the  extent  of  the  principle  to  be  deduced  from 
them  is,  that  an  agreement  between  a  debtor  and  a  ere- 
ditor  that  the  debt  owing  shall  be  paid  out  of  a  specific 
fund  coming  to  the  debtor,  or  an  order  given  by  a  debtor 
to  his  creditor  upon  a  person  owing  money  or  holding 

funds 


(a)  1  Ru88. 4-  Jftf.  602. 


ib)  6  Ves.  447. 
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person  to  pay  such  funds  to  the  creditor,  will  create  a 
v.*  valid  equitable  charge  upon  such  fund,  in  other  words, 

Gandbll.  ^|]  operate  as  an  equitable  assignment  of  the  debts  or 
fund  to  which  the  order  refers.  It  therefore  becomeB 
necessary  to  examine  whether  the  letters  in  question 
come  within  the  principle  referred  to. 

I  think  that  a  decision,  that  the  authority  to  Pimiiger 
k  Westmacott  contained  in  the  letter  dated  26th  De- 
cember 1845  to  receive  the  debt  due  from  the  raflwaj 
companies  and  to  pay  what  should  be  received  to  the 
Bank  operated  as  an  assignment  in  equity  of  the  railway 
debts,  would  be  to  extend  the  principle  much  beyond  the 
warrant  of  the  authorities;  and  I  also  think  that  the 
effect  of  such  a  decision  upon  the  interest  of  persons 
giving  orders  of  the  like  description  might  be  very  in- 
jurious, and  would  be  contrary  to  the  intention  of  the 
parties  to  the  transaction.  If  an  assignment  of  the 
debts  had  been  intended,  it  would  have  been  quite  as 
easy  for  GandeU  £f  Brunton  to  have  directed  the  order 
to  the  railway  companies  as  to  Pinniger  if  WestmacotL 
It  rather  seems  to  have  been  intended  that  the  Bank 
should  have  no  title  or  interest  in  the  debts  until  the 
amount  of  the  debts  should  have  been  adjusted  and  some 
definite  portion  been  adjusted  and  realized. 

The  letter  clearly  does  not  fall  within  the  terms  of  the 
principle  stated  by  either  Lord  JEldon  or  Lord  Coiten^ 
Aom,  inasmuch  as  the  order  was  neither  upon  a  debtor 
of  Oandell  ^  Brunton^  nor  upon  any  one  holding  fonds 
of  Oandell  Sf  Brunton^  nor,  as  regarded  Pinniger  if 
Westmacott^  was  there  any  subject  matter  upon  which 
the  order  could  presently  attach.  It  was  a  mere  autho- 
rity  to  receive,  which  might  or  might  not  be  acted  upon ; 

it 
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it  was  not  directed  to  the  railway  companiesy  nor  to  any 
o£Scer  or  representative  of  any  of  the  companies,  in  any 
sense  to  make  it  available  against  the  companies,  who 
might  have  paid  GandeU  ^  Brunton  or  any  attorney  or 
agent  appointed  by  them,  or  have  arranged  for  time  to 
pay  or  have  compromised  or  compounded  at  their  dis- 
cretion. 

The  circumstances  in  which  the  projectors  of  the 
several  companies  who  w^re  the  debtors  then  stood, 
rendered  it  highly  inconvenient,  if  not  impracticable,  to 
give  an  available  order  upon  them.  Independently  of 
the  dispute  which  appears  to  have  existed  in  regard  to 
the  amount  of  the  debts  claimed,  it  must  be  observed 
that  the  projects  of  the  railways  were  abandoned,  the 
companies  had  not  been  established,  there  was  no  exist- 
ing body  or  fund  which  could  be  looked  to  for  the  pay- 
ment of  the  debts,  and  the  only  legal  means  of  enforcing 
payment  were  by  actions  against  individuals  who  had 
proposed  to  take  shares  in  the  companies,  or  who  by 
their  conduct  had  incurred  personal  responsibility.  To 
have  availably  assigned  the  unliquidated  demands  upon 
those  subscribers  or  persons,  must  have  proved,  as  before 
stated,  if  not  impracticable,  at  least  most  inconvenient 
and  embarrassing. 

The  document  contained  no  authority  to  the  railway 
companies  to  pay  the  Bank,  nor  any  authority  to  the 
Bank  to  demand  or  receive  from  the  companies  or  the 
subscribers ;  and  if  the  conduct  of  the  parties  and  the 
attendant  circumstances  might  be  considered  as  aids  in 
construing  the  letters  or  in  ascertaining  the  intention  of 
the  parties,  that  conduct  and  those  circumstances  satisfy 
my  mind  that  GandeU  ^  Brunton  never  intended  to 
give,  and  the  Bank  never  sought  or  understood  it  was  to 
acquire,  any  interest  or  right  and  title  to  the  railway 
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debts  beyond  what  aetuaUy  came  into  liie  handa  of  JPm^ 
niger  if  Westmacott. 

From  the  absence  of  notice  of  the  traiiaaetion  to  the 
companies  they,  as  before  stated,  were  left  at  liberty  to 
pay  GandeU  ^  Bruntan  or  their  appointee,  or  to 
pound  or  otherwise  agree  with  them  at  their 
and  although  it  is  not  necessary  to  the  validity  of  an 
assignment  of  a  debt  as  betweai  the  ase^nor  and  m- 
signee  that  notice  should  be  g^ven  to  the  party  from 
whom  the  debt  is  due,  yet  it  is  most  usual  and  very  ex- 
pedient for  the  safety  of  the  assignee  that  it  should  be 
done,  and  the  omission  to  give  any  such  notice  may 
operate  as  strong  moral  evidence  of  the  intention  and 
understanding  of  the  parties. 

In  this  case  the  conduct  of  the  parties  after  the  order 
was  ^ven  corresponds  with  the  inference  that  the  Baid^ 
did  not  understand  that  it  had  acquired  any  interest 
in  the  debts  except   so  far  as  any  portion   of  them 
should  come  into  the  hands  of  Pinniger  if  We$imaeoit. 
GandeU  if  Bruntan  found  it  necessary,  through  their 
own  attorney  Mr.  Oooday^  to  commence  actions  for  the 
recovery  of  their  railway  debts,  and  to  refer  in  some  in- 
stances to  arbitration ;  and  although  the  Bank  was  aware 
of  such  proceedings,  yet  no  conununication  on  behalf  of 
the  Bank  was  made  either  to  die  Defmdanto  in  those 
actions  or  to  Mr.  Gooday  {GandeU  ^  Brunion*9  attor- 
ney), into  whose  hands  the  money  upon  recoveiy  would 
come,  as  to  any  claim  on  its  part  upon  the  fmids  to  be 
recovered. 


Further,  the  circumstances  of  GandeU  4r  Brmmian  at 
the  date  of  the  letter  in  question,  must  have  rendered 
an  equitable  assignment  of  the  raflway  debts  to  the 

Bank 
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Bank  very  inconvenient  and  embarraseing.  The  only 
reasonable  prospect  of  a  successful  result  of  the  daims 
made  by  Gandell  ^  Brunton  was  by  negotiation,  com- 
promise, and  arrangement,  and  the  effect  of  an  assign- 
ment of  the  debts  must  have  tended  to  produce  delay, 
embarrassment,  and  expense,  and  at  all  events  would 
have  required  various  attendant  stipulations  and  agree- 
ments to  be  inserted  in  any  instrument  of  assignment,  to 
adapt  the  arrangement  to  the  necessities  of  the  exist- 
ing circumstances  as  to  the  powers  of  suing,  comprom- 
ising, &c. 


RODICK 
V. 

Gandblu 


And  further,  considering  the  pecuniary  situation  of 
Gandell  ^  Brunton  at  that  time,  if  an  assignment  had 
been  made  to  one  creditor,  the  probability  would  be  that 
other  creditors  would  have  peremptorily  insisted  upon 
a  similar  security,  and  thereby  have  multiplied  the 
difficulties. 

Prudent  reasons,  therefore,  existed  why  no  arrange- 
ment should  be  made  which  should  operate  as  an  assign- 
ment, and  that  the  Bank  should  be  satisfied  with  the 
undertaking  of  Pinniger  ^  Westmacott  to  pay  to  the 
Bank  what  monies  should  come  to  their  hands. 

The  situation  of  Pinniger  ^  IVeitmacott  as  attomies 
of  the  railway  companies,  and  they  having  a  friendly 
feeling  towards  Gandell  ^  Brunton^  rendered  it  highly 
probable  that  through  their  means  and  influence  arrange- 
ments might  be  accomplished  which  would  facilitate  the 
application  of  what  might  be  received  to  the  benefit  of 
the  Bank. 


Upon  a  full  consideration  of  the  contents  and  nature 
of  the  document  in  question,  independently  of  authority, 

I  am 
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185S.  I  am  of  opinkm  that  it  was  not  intended  to  be,  and  does 
not,  according  to  the  law  applicable  to  that  subject, 
operate  as  an  equitable  assignment  of  tbe  debts  due  from 
the  raOway  companies  as  alleged  by  the  bill,  and  that  no 
uUiority  has  been  cited  which  will  warrant  the  const^n^ 
tion  contended  for  by  the  Bank.  The  appeal  must 
iherefore  be  dismissed  with  costs. 
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SEAGRAVE  v.  POPE.  December 

10,11,13. 

rilHIS  was  an  appeal   by  Richard  Pope^    William        1352. 


Forbes^  and  David  Ferguson^  the  Defendants  in 


Fdiruary  26. 


the  suit,  against  a  decree  made  by  the  Vice-Chancellor 
Knight  Bruce  on   the  8th  March  1850,   for  the  re-    i^dChan- 

demption  by   Thomas  Brandon  Fleming,   one   of  the  ce^  Lord 

Plaintifis,  of  a  mortgage  of  leasehold  premises  executed  ,j,j^^  owner  of 

by  him  to  the  Defendants  as  trustees  of  the  Camberwell  shares  in  a 

Building  and  Investment  Society,  and  bearing  date  the  ^^^  Society 

10th  December  1847.     The  premises  comprised  in  the  gave  a  mort- 

ffflire  secuTitv 

mortgage  had  been  sold  by  T.  B.  Fleming  to  the  other  qq  leaseholds 

Plaintiff  William  Seagrave ;  and  the  question  raised  was  ^^^  *""'  *^." 

^  .11  vanccd  to  him 

on  what  terms  the  redemption  should  take  place.  by  the  Society 

in  respect  of 
his  shares:  he 
The  Society  was  established  in   1843,  (commencing  subsequently 

business  on  the  6th  November  of  that  year,)  under  the  entitled  to  re- 
provisions  of  the  Act  6  &  7  Will.  4,  c.  32,  intituled  deem  the  pre- 
"  An  Act  for  the  Regulation  of  Benefit  Building  So-  mort^ged, 

cieties ;' "*  and  the  foUowinc:  are  such  portions  of  its  rules  "P^'^  '^® 

.       .  °  ^  terms  of  rc- 

as  bore  on  the  question  m  the  cause.  paying  the 

amounts  ad- 
vanced to  him 
"  7.    Subscriptions  and   Mode   of  Payment. — That  by  the  So- 

every  person  entering  this   Society  on   or  before  the  arooun^of 

third  monthly  meeting  shall  pay  the  sum  of  two  shillings  subscriptions 
J     .  ,  ,  1     /..       which  he  had 

and  sixpence  per  share  as  entrance  money,  and  after  p^id  and  the 

that  period  shall  pay  such  sum  per  share  as  entrance  proportion  of 
-  .  .  .  .  profits  m  the 

fee  as  the  directors  shall  appoint,  until  the  directors  Society  to 

r  11  which  he  was 
^"*"  entitled;  and 
he  instituted  a 
suit  for  redemption  accordingly. — Held,  by  the  Lord  Chancellor  dismissing  the 
bill,  that  he  was  not  entitled  to  redeem,  except  upon  the  terms  of  paying  all 
sums  which  according  to  the  rules  of  the  Society  were  then  due,  or  might  there- 
after become  due  during  the  probable  duration  of  the  Society. 

Vol.  I.  3  F  D.  m.  g. 
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l^i?"!,  slall  fix  upon  a  greater  amount  as  a  bonus.  That  every 
meml^r  of  this  Society  shall,  on  the  first  monthly  meet- 
«^'  ins«  commence  paying  his  or  her  subscription  money  or 
sum  of  eight  shillings  and  sixpence  per  share  for  each  and 
evenr  share  he  or  she  may  hold,  and  shall  afterwards  con- 
tinue to  pay  his  or  her  subscription  money  of  eight  shil- 
lings and  sixpence  per  share,  with  all  fines  that  may  be 
due  from  him  or  her,  on  the  day  of  every  succeeding 
monthly  meeting,  until  the  objects  of  the  Society  have 
been  fully  accomplished ^ 

'^9.  Mode  of  advancing  Money  by  Sale  of  Shares. — 
That  so  often  as  the  funds  of  the  Society  shall  amount 
to  a  share  or  sum  of  one  hundred  pounds,  (or  by  antici- 
pation, that  is,  before  the  funds  actually  amount  to 
that  sum,  if  the  directors  shall  so  determine,)  the  share 
shall  be  awarded  to  the  highest  bidder  by  premium  for 
the  preference  (but  no  member  shall  be  allowed  to  ad- 
vance less  than  five  shillings  on  each  bidding),  and  the 
purchaser  shall  have  the  privilege  of  -taking  as  many 
additional  shares  at  the  same  rate  as  the  directors  may 
award  him  not  exceeding  nine,  on  giring  notice  of  such 
an  intention  to  the  chairman  at  the  time  of  sale :  and  the 
directors  shall,  if  they  deem  it  to  the  advantage  of  the 
Society,  have  the  power  to  sell  an  additional  share  or 
shares,  quarter,  half,  or  three-quarter  share,  at  the  same 
rate  of  premium  as  the  last  purchase  if  required.  .  .  . 
That  such  sales  shall  take  place  at  such  time  and  place 

as  the  directors  may  appoint That  the  biddings 

shall  be  taken  by  ticket  three  times  successively,  and  the 
person  ultimately  offering  the  largest  price  shall  be  the 
purchaser.  That  whenever  a  member  shall  purchase  a 
greater  number  of  shares  than  he  shall  have  previously 
subscribed  for,  the  sum  of  one  pound  shall  be  forthwith 
paid  on  each  share  to  the  secretary  as  part  of  the  sub- 
scription money  payable  thereupon.  And  all  other  pay- 
ments 
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ments  shall  be  made  pursuant  to  Rule  7,  and  in  de-  1851. 

fault  thereof  the  said  sum  of  one  pound  per  share  shall  o^'*^^'"^^ 

be  forfeited]^  and  the  directors  shall  have  power  to  resell  «. 

such  share  or  shares."'  Pope. 

^'11.  Interest  or  Redemption  Money. — That  any 
member  having  received  cash  for  his  or  her  share  or 
shares  shall  pay  the  sum  of  three  shillings  and  six- 
pence, as  and  towards  the  redemption  thereof,  for  each 
and  every  share,  and  in  proportion  for  a  fractional  part 
of  a  share,  he  or  she  may  hold  on  the  next  subscription 
day  after  receipt  thereof^  and  shall  continue  paying  the 
same  during  the  continuance  of  the  Society  on  every  suc- 
ceeding monthly  subscription  day,  with  and  in  addition 
to  the  monthly  subscriptions ;  and  such  member  shall  be 
liable  to  the  payment  of  one  half  of  the  fines  for  the  non- 
payment of  his  or  her  redemption  money  at  the  periods 
above  specified." 

^^12.  Security  for  Money  advanced  on  Shares  sold. 
— That  when  any  member  shall  have  been  awarded  his 
or  her  share  or  shares,  pursuant  to  Article  9,  he  or 
she  shall  forthwith  give  notice  of  the  situation  of  the 
premises  intended  to  be  offered  for  the  security  thereof 
to  the  secretary,  who  shall  forthwith  transmit  a  copy 
of  the  same  to  the  surveyor  together  with  the  sur- 
veyor'^s  fee  as  mentioned  in  the  fourth  rule;  and  the 
surveyor  shall,  within  seven  days  after  the  receipt  thereof, 
examine  the  premises  mentioned  in  such  notice,  and 
make  his  report  in  writing  to  the  directors  at  the  next 
meeting.  That  when  the  directors  shall  be  satisfied 
that  the  premises  so  to  be  offered  as  aforesaid  are  a  suf- 
ficient security  to  the  Society,  they  shall  authorise  the 
trustees  to  pay  to  such  member  the  sum  or  sums  of 
money  which  he  or  she  shall  be  entitled  to  receive,  on 
such  member  executing  a  mortgage  of  such  premises  as 

3  F  2  the 


786  CASES  IN  CHANCERY. 

1851.  the  solicitor  to  the  Society  shall  require,  and  deliver  the 
same  and  all  other  necessary  title  deeds  relating  thereto 
to  the  solicitor,  to  be  deposited  with  the  trustees  as  a 
security  to  the  said  Society  for  so  much  money  bs  shall 
therein  be  expressed  to  be  secured,  and  the  trustees 
shall  make  such  payment  accordingly.  ....  That 
in  the  said  mortgage  deed  it  shall  be  specified,  that  in 
case  the  said  member  shall  at  any  time  thereafter  fiul 
neglect  or  refuse  for  six  calendar  months  to  pay  ob- 
serve and  perform  all  or  any  of  his  or  her  subscriptions 
pajrments  and  regulations,  on  his  or  her  part  req>ec- 
tively  to  be  paid  observed  and  performed,  then  the 
trustees  or  directors  for  the  time  being  may  appoint  a 
person  or  persons  to  collect  the  rents  and  profits  of  the 
premises  therein  mentioned :  but  should  the  same  be 
insufficient  to  satisfy  the  purpose  aforesaid,  then  the 
trustees  or  the  directors  in  their  names,  may  without 
the  concurrence  or  consent  of  the  said  member  abso- 
lutely sell  and  dispose  of  all  or  any  part  of  the  said  pre- 
mises by  public  auction,  but  in  case  no  public  sale  can  be 
efiected  then  by  private  contract,  for  the  most  money 
that  can  be  had  or  gotten  for  the  same,  and  shall  receive 
the  purchase-money  arising  therefrom;  and  at  such 
public  sale  the  trustees  or  directors,  or  one  of  them,  or 
some  other  person  to  be  appointed  by  him  or  them  in 
writing,  shall  be  allowed  to  buy  in  the  premises  on  be- 
half of  the  Society  and  to  re-sell  the  same  vnthout 
being  answerable  for  any  loss  that  may  be  occasioned  by 
such  re-sale ;  and  out  of  the  money  to  arise  from  such 
collection  of  rents  and  profits  or  such  sale  as  aforesaid, 
the  directors  for  the  time  being  shall  in  the  first  place 
discharge  all  costs  charges  and  expenses  which  may  be 
incurred  on  account  of  such  collection  of  rents  or  sale  or 
sales,  or  in  anywise  relating  to  the  trusts  therein  con- 
tained ;  and  in  the  next  place  shall  retain  and  reimburse 
themselves  and  the  said  Society  all  such  subscriptions 

and 
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and  other  payments  as  shall  then  be  due  owing  and  1851. 
payable  by  such  member  under  and  by  virtue  of  these 
rules  and  the  mortgage  deed;  and  the  monies  so  re- 
tained for  the  said  Society  shall  immediately  be  placed 
with  the  Society^s  bankers  to  the  account  of  the  trustees 
for  the  use  and  benefit  of  the  Society;  and  they  shall  and 
will  pay  the  surplus  (if  any)  arising  from  such  sale  or 
collection  of  rents  to  the  said  member,  or  to  such  gther 
person  or  persons  as  he  or  she  shall,  by  writing  under 
his  or  her  hand,  direct  or  appoint  to  receive  the 
samc.'^ 

« 

"14.  Power  to  sell,  exchange^  or  redeem  Property  in 
Mortgage. — That  if  any  member  of  this  Society,  having 
purchased  any  share  or  shares  and  secured  the  repay- 
ment thereof  upon  his  or  her  premises,  shall  sell  such 
premises,  it  shall  be  lawful  for  the  purchaser  to  take 
the  same  chargeable  with  the  debt  due  to  the  Society, 
and  thenceforth  to  become  answerable  to  the  Society 
for  the  payments  of  the  subscriptions  and  other  charges 
as  the  same  shall  become  payable,  on  such  purchaser 
signing  such  agreement  as  the  solicitor  to  the  Society 
may  require  for.  paying  the  subscription  money  and 
other  payments  to  be  made  by  him.  That  if  any  mem- 
ber shall  be  desirous  of  having  his  or  her  property  dis- 
charged from  such  debt,  it  shall  be  lawful  for  the 
holder  of  such  share  or  shares,  or  so  much  thereof 
as  shall  be  then  unpaid,  to  transfer  the  same  to  some 
other  premises  of  adequate  value  to  be  approved  of  by 
the  surveyor  of  the  Society ;  and  upon  having  such  share 
or  shares  or  so  much  thereof  as  shall  be  then  due  in 
respect  thereof  secured  on  other  premises  to  the  satis- 
faction of  the  solicitor,  the  trustees  for  the  time  being 
shall,  at  the  cost  of  the  member,  release  and  convey  the 
premises  for  which  other  premises  shall  have  been  substi- 
tuted, and  make  such  indorsement  as  hereafter  men- 
tioned ; 
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1861.  tioned ;  and  in  the  first  mentioned  event  shall  also,  bot 
at  the  cost  of  such  member,  release  him  or  her  from  aD 
future  liability  in  respect  of  the  premises  upon  the 
shares  purchased  from  the  sud  Society,  and  seeored 
upon  the  premises  sold  as  before  mentioned.  That  if 
any  member  of  this  Society,  who  shall  have  received  his 
or  her  share  or  shares,  or  any  portion  of  them,  shall  be 
desir.ous  of  paying  and  satisfying  the  security  or  secu- 
rities which  shall  have  been  given  for  the  same,  and 
shall  give  notice  of  such  his  or  her  desire  to  the  directore, 
the  directors  shall  within  one  month  thereafter  award  to 
such  member  the  same  proportion  of  profits  per  share  as 
is  allowed  on  the  withdrawal  of  unpurchased  shares ;  and 
the  directors  shall  make  a  deduction  of  such  profits,  and 
of  the  amount  of  subscriptions  paid  in  by  such  member, 
from  the  full  amount  expressed  to  be  secured  in  and  by 
the  mortgage ;  and  the  directors  are  hereby  authorised 
and  empowered  to  receive  the  balance  in  one  payment, 
or  by  such  instalments  as  the  directors  and  members 
shall  agree  upon ;  and  on  the  payment  of  the  balance, 
together  with  all  fines  and  other  sums  due  in  respect  of 
such  shares,  the  directors  shall  desire  the  trustees  to 
deliver  up  all  deeds  and  other  documents  in  their  custody 
relating  to  the  security  of  the  member  on  such  property, 
and,  at  his  or  her  cost,  to  indorse  a  receipt  or  acknow- 
ledgment on  such  mortgage  according  to  6  &  7  Will. 
4,  c.  32,  8.  5r 

^*  16.  Members  withdrawing. — That  any  person  who 
shall  be  desirous  of  withdrawing  from  this  Society 
any  share  or  shares,  which  shaU  not  have  been  pur- 
chased according  to  Rule  8,  shall  be  allowed  to  do  so 
on  giving  one  month's  notice  in  writing  of  his  or  her 
intention  to  the  directors  at  any  general  meeting  of 
the  Society,  and  the  money  subscribed  in  respect  of  such 
share  or  shares  shaU  be  repaid  to  such  member,  subject 

onlv 
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only  to  the  forfeitures  next  hereafter  mentioned ;  that  is  1 85] . 
to  say,  if  application  to  withdraw  shall  be  made  within 
the  first  year  from  the  first  meeting  thereof,  a  forfeiture 
of  half-a-guinea  per  share,  if  within  the  second  year  of 
such  meeting,  a  forfeiture  of  five  shillings  and  sixpence 
per  share ;  and  if  the  application  to  withdraw  be  made 
within  the  third  or  fourth  year  from  the  holding  of  the 
said  first  meeting,  he  shall  take  out  the  net  amount  of 
the  subscriptions  paid  in,  exclusive  of  entrance  fee;  that 
if  the  application  to  withdraw  any  such  share  or  shares 
shall  be  made  within  the  fifth  or  any  subsequent  year 
from  the  holding  of  such  first  meeting,  the  directors  are 
hereby  empowered  to  allow  the  member  so  desirous  of 
withdrawing^  out  of  the  profits  which  the  Society  shall 
have  realized,  a  bonus  for  the  withdrawal  of  each  share 
as  they  shall  from  time  to  time  appoint.  That  if  more 
than  one  member  shall  ^ve  notice  to  withdraw  at  one 
time,  they  shall  be  paid  in  rotation  according  to  the 
priority  of  notice.  Provided  always,  that  the  forfeitures 
hereby  imposed  shall  not  extend  to  the  widows  and 
children  of  deceased  members.  That  in  case  of  with- 
drawal of  shares  from  the  Society,  subscriptions  in  arrear, 
and  all  fines  incurred  previously  to  any  such  application, 
shall  be  deducted  from  the  amount  which  the  member 
or  members  shall  be  entitled  to  receive.^^ 

^^32.  Arrears  at  the  Close  of  the  Society. — That 
when  it  shall  appear  by  the  books  of  the  Society  that 
there  is  sufficient  to  pay  each  share  of  one  hundred 
pounds,  then  all  arrears  of  subscriptions,  redemption 
fines,  and  other  payments  shall  be  payable  immediately ; 
and  the  trustees  shall  enforce  the  payment  as  before 
expressed  in  these  Rules,  and  that  each  member  shall 
be  paid  his  share  accordingly." 

**33.  Termination  of  the  Society. — That  when  aU 

the 
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1851.  the  payments  hereinbefore  mentioned,  that  is  to  say, 
the  sum  of  one  hundred  pounds  for  each  share,  with 
all  other  expenses  and  liabilities  of  the  Society,  shall 
be  fully  paid  and  satisfied,  then  the  accounts  shaU 
be  finally  audited,  printed,  and  sent  to  each  member  as 
hereinbefore  mentioned,  and  the  Society  shall  terminate; 
and  the  trustees  shall,  with  the  advice  of  the  solicitor  of 
this  Society,  deliver  up  to  each  member,  or  his  legal  re- 
presentatives, the  title  deeds  and  other  documents  which 
shall  have  been  deposited  with  them  by  such  member  as 
a  security  to  the  Society,  and  shall  and  will  at  his  or 
her  request  indorse  on  his  or  her  mortgage  a  receipt 
for  all  the  monies  intended  to  be  secured  thereby  pur- 
suant to  6  &  7  Will.  4i,  c.  32,  8.  5.  .That  two  thirds 
of  the  majority  of  the  members  present  at  any  meeting 
specially  convened  for  that  purpose,  by  giving  seven  days 
notice  to  each  member,  shall  have  full  power  to  declare 
this  Society  at  an  end,  and  all  the  accounts  thereof  shall 
thereupon  be  finally  closed;  and  such  resolution  shall 
be  effectual  at  law  and  equity  as  a  release  to  all  the 
members/^ 

The  mode  adopted  by  the  Society  for  advancing  and 
disposing  of  their  money  on  hand,  was  as  follows.  At  a 
public  meeting,  held  pursuant  to  notice  given  by  hand- 
bills and  otherwise,  the  chairman  of  the  Society  de- 
clared that  the  Society  was  prepared  to  lend  money  on 
mortgage  security  to  the  holders  or  purchasers  of  shares 
in  the  Society,  (or  as  the  Defendants  represented  it,  that 
the  Society  offered  and  proposed  to  sell  shares  of  the 
Society  conformably  to  the  rules  and  regulations  thereof) ; 
and  thereupon  one  share,  such  share  being  of  the  nominal 
value  of  one  hundred  pounds,  was  put  up  to  competition  by 
ticket,  and  each  person  desirous  of  borrowing  returned  to 
the  chairman  one  of  such  tickets  with  his  name  and  ad- 
dress written  thereon,  together  with  the  premium  or  rate 

at 
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at  which  he  was  willing  to  take  up  money  by  way  of  mort-  1851. 
gage ;  whereupon  the  chairman  inspected  the  tickets  so 
returned  to  him,  and  announced  the  highest  premium 
offered  or  bidden,  and  the  same  course  was  again  twice 
gone  through,  and  ultimately  the  highest  bidder  was  de- 
clared by  the  chairman  to  be  the  person  entitled  to  take  up 
or  borrow  money  of  the  Society  by  way  of  mortgage ;  and 
such  party  was  then  asked  by  the  chairman  how  many 
shares  he  would  like  to  take  up  money  upon  at  the  same 
premium  or  rate,  and  such  party  answered  according  to 
the  sum  he  was  desirous  of  obtaining  from  the  Society  by 
way  of  mortgage,  and  thereupon  in  due  course  the  differ- 
ence between  the  nominal  value  of  the  several  shares 
such  party  elected  to  take  up  or  borrow  money  upon,  and 
the  total  amount  of  the  sums  or  premiums  he  had 
agreed  to  give  for  such  shares  together  with  any  back 
subscriptions  which  according  to  the  rules  of  the  Society 
might  be  payable  by  him  in  respect  of  such  shares,  was 
paid  to  the  party  in  cash,  upon  a  mortgage  security 
approved  of  by  the  Society  being  executed  and  given 
by  him  to  the  trustees  of  the  Society  pursuant  to  the 
rules. 

T,  B.  Fleming  was  the  original  solicitor  of  the  Society, 
and  held  five  shares  from  the  commencement,  on  which, 
in  March  1846,  he  took  up  money,  and  executed  a  mort- 
gage for  the  same ;  but  this  transaction  had  no  reference 
to  the  matter  in  question  in  the  suit. 

On  the  2nd  February  1846,  T.  B.  Fleming  became  the 
owner  by  purchase  from  original  holders  of  three  other 
shares,  in  respect  of  which  he  paid  all  subscriptions  and 
other  payments  due  to  the  Society.  At  a  public  meeting, 
held  on  the  1st  February  1847,  for  the  purpose  of 
making  advances  of  money  on  the  shares  in  the  Society, 
he  became  the  purchaser  of  two  additional  shares,  and 

proposed 
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1851.  proposed  to  borrow  money  thereon  and  upon  the  said 
three  other  shares,  at  the  premium  or  rate  of  45Z.  lOi. 
per  share;  and  thereupon  the  Society  advanced  him 
272/.  10«.,  such  sum  being  the  difference  between  the 
sum  of  500/.  the  nominal  value  of  the  five  shares,  and 
die  sum  of  227/.  ]0«.  the  total  amount  of  the  pre- 
miums on  the  said  shares :  and  T,  B.  Fleming^  out  of 
the  sum  of  272/.  lOt.  so  advanced  to  him,  paid  to  the 
Society  the  back  subscriptions  on  the  two  additional 
shares  purchased  by  him  at  the  meeting,  and  also  exe- 
cuted and  gave  to  the  trustees  of  the  Society  a  mortgage 
security,  pursuant  to  the  rules  of  the  Society,  upon  cer* 
tain  leasehold  messuages  and  premises. 

T.  B.  Fleming  subsequently  purchased  and  became 
the  holder  of  four  more  shares  in  the  Society ;  and  at 
a  public  meeting,  held  on  the  2nd  Augmt  1847,  for 
the  purpose  of  making  advances  of  money  on  shares, 
he  became  the  purchaser  of  one  additional  share,  and 
proposed  to  borrow  money  upon  this  and  the  four  shares 
at  the  premium  or  rate  of  45/.  10«.  per  share,  and  there- 
upon the  Society  advanced  him  272/.  10«.,  this  sum  being 
made  up  in  the  same  manner  as  the  former  advance 
already  described ;  and  he  paid  the  back  subecriptions 
due  on  the  one  share  purchased  by  him  at  the  meeting, 
and  also  executed  and  gave  a  mortgage  upon  certain 
other  leasehold  messuages  and  premises,  as  on  the  former 
occasion. 

On  the  28th  October  1847  T.  B.  Fleming  proposed 
to  the  directors  of  the  Society  to  transfer  the  two  mort- 
gage securities  given  by  him  in  respect  of  the  ten  shares 
to  other  property  belonging  to  him,  pursuant  to  the 
fourteenth  rule  of  the  Society.  This  proposal  was  ac- 
ceded to  by  the  directors :  the  premises  comprised  in 
the  two  mortgages  were  discharged  from  the  monies 

secured 
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secured  thereon,  and  the  deeds  relating  thereto  deli*        1861.^ 

vered  up  to  T.  B.  Fleming;  and  the  following  new  g^^on^y, 
mortgage  security  was  executed  by  T.  B.  Fleming  in  «• 

lieu  thereof. 


By  Indenture  bearing  date  the  10th  December  18479 
and  made  between  T.  B.  Fleming  of  the  one  part  and 
the  Defendants  of  the  other  part,  after  reciting  the 
leases  intended  as  a  security,  and  the  formation  of  the 
Society,  and  after  reciting  that  the  sum  of  money  to  be 
contributed  in  respect  of  each  share  in  the  funds  of 
the  Society  amounted  to  100/.,  and  that  T.  B.  Fleming 
was  entitled  to  receive  out  of  the  funds  1000/.  in  re- 
spect of  ten  shares,  as  described  and  numbered  in  the 
books  of  the  Society,  and  for  the  security  of  all  pay- 
ments to  become  due  in  respect  of  the  said  shares  he 
had  agreed  to  execute  the  assurance  thereby  made: 
It  was  witnessed,  that  T.  B.  Fleming^  in  consideration 
of  544/.  to  him  paid  by  the  trustees,  assigned  to  them 
the  leasehold  premises  in  Manor-Road  therein  described, 
to  hold  to  them  their  executors  administrators  or  as- 
signs, for  the  residue  of  the  terms  by  the  leases  granted, 
upon  trust  from  time  to  time  so  long  as  T.  B,  Fleming 
his  executors  administrators  or  assigns  should  duly 
make  the  several  payments  and  observe  and  perform 
the  regulations  prescribed  in  the  articles  of  the  Society 
in  respect  of  the  said  shares,  and  also  perform  aU  the 
covenants  therein  contained  to  be  made  observed  and 
performed,  to  permit  him  or  them  to  hold  the  said  pre- 
mises  and  receive  the  rents  thereof  for  his  and  their 
benefit ;  but  if  he  or  they  should  at  any  time  thereafter 
fail  to  perform  and  keep  all  or  any  of  the  said  covenants, 
or  should  neglect  or  refuse  for  the  space  of  six  calen- 
dar months  to  pay  observe  and  perform  all  or  any  of 
the  subscriptions  payments  or  redemption  money  and 
regulations  on  his  or  their  parts  to  be  paid  observed 

and 
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1851.  and  performed,  then  upon  trust  to  appoint  a  person 
to  collect  the  rents ;  but  should  the  rents  be  insuffi- 
cient to  satisfy  the  purposes  aforesaid^  then  upon  trust 
to  sell  as  therein  mentioned,  and  out  of  the  rents  and 
the  money  arising  from  the  sale,  first,  to  retain  cer- 
tain costs  as  therein  mentioned,  and  in  the  next  place  to 
retain  all  such  principal  money  subscriptions  or  other 
payments  as  should  have  been  advanced  to  or  should  be 
due  by,  T.  B.  Fleming  his  executors  administrators 
and  assigns  in  respect  of  the  said  shares,  it  being  agreed 
by  the  parties  thereto,  that  in  case  such  sale  should  take 
place,  all  monies  which  would  at  any  time  afterwards 
become  due  from  him  or  them,  according  to  the  rules  of 
the  Society,  should  be  considered  as  then  immediately 
due,  and  the  same  or  so  much  thereof  as  might  be  law- 
fully demanded  should  be  deducted  out  of  the  monies 
received  under  the  aforesaid  powers,  and  to  pay  the  resi- 
due of  the  said  monies  unto  the  said  71  B.  Fleming  his 
executors  administrators  or  assigns  :  and  it  was  thereby 
declared  that  the  deed  should  not  be  a  security  for  a 
greater  sum  than  644/.  The  indenture  contained  cove- 
nants by  T.  B.  Fleming  to  complete  the  messuage,  to 
pay  the  subscriptions  and  interest  payable  on  his  shares 
according  to  the  rules  of  the  Society  on  the  days  and  in 
manner  therein  mentioned,  and  abide  by  and  perform 
the  rules  thereof  in  respect  of  the  said  shares ;  that  it 
should  be  lawful  for  the  trustees  &c.,  after  default 
should  be  made  in  the  several  subscriptions  interest  or 
other  payments  thereinbefore  made  payable  or  in  ob- 
terving  the  rules  of  the  said  Society,  to  enter  into  the 
said  premises  and  receive  the  rents ;  for  further  assur- 
ance, and  to  insure  from  damage  by  fire. 

On  the  2nd  November  1848  T.  B.  Fleming  sold  to 
W.  Secy  rave  the  property  comprised  in  the  indenture  <^ 
mortgage,  subject  to  the  underleases  but  freed  and  dis- 
charged 
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charged  from  the  mortgage  security;  and  on  the  4th  1851. 

November  1848  he  gave  notice  in  due  form  to  the  Society  sbagbavb 

of  his  intention  to  redeem  the  mortgage  of  the  10th  v. 

December  1847.  ^''''■• 


The  formal  answer  to  this  notice  was  given  by  the 
following  letter  from  Messrs.  Shield  8f  Harwood^  the  then 
solicitors  of  the  Society,  to  T.  B.  Fleming^  dated  the 
18th  November  1848  : — "  Camberwell  Building  Society. 
— Sir, — The  directors  of  this  Society  have  placed  in 
our  hands  the  several  letters  you  have  recently  addressed 
to  them  on  the  subject  of  redeeming  the  security  given  by 
you  to  the  Society  for  ten  shares,  on  property  in  Manor- 
Road.  The  principle  on  which  the  account  between 
a  shareholder  in  a  building  society  and  the  trustees 
should  be  taken  has  recently  been  judicially  decided  in  a 
case  before  the  Vice-Chancellor  Wigram^  Mosley  v. 
Baker ^  reported  17  Law  Journal^  N.8.  257.  The 
rules  in  that  case  are  merely  identical  with  those  of 
this  Society  on  the  subject  of  redemption,  so  also  was 
the  mortgage  deed^  with  this  exception  that  in  your 
mortgage  deed  the  trustees  are  authorised  to  retain 
out  of  the  proceeds  of  a  sale  under  the  power,  not 
only  all  the  future  subscriptions  and  payments  which 
would  become  due  during  the  estimated  duration  of  the 
Society,  but  also  the  principal  money  advanced  to  you 
on  taking  up  your  shares.  Assuming,  however,  that  the 
latter  words  were  inserted  by  mistake,  and  taking  the 
account  as  directed  by  the  rules,  and  the  deed  omitting 
those  words,  it  will  stand  as  appears  by  the  statement 
we  now  inclose.  The  directors,  after  a  careful  consi- 
deration of  the  matter,  and  taking  into  account  the 
claim  advanced  by  you  to  credit  for  a  share  of  profits  on 
redeeming  your  security,  have  decided  that  the  probable 
duration  of  the  Society  will  be  eleven  years  from  its 
commencement  in  1 843.     We  have,  therefore,  assumed 

that 
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1861.  that  term  in  the  inclosed  calculation.  We  underBtaod 
the  subscriptions  on  your  shares  are  now  in  arrear,  and 
that  on  the  next  subscription  night  four  months  will  be 
due,  amounting,  with  30«.  fine,  to  25/.  10«.  For  the 
purpose  of  our  calculation,  however,  we  have  assumed  all 
the  arrears  to  be  paid.  We  shall  be  happy  to  attend  to 
any  observations  you  may  have  to  make  on  our  calcula- 
tions, and  you  will  be  pleased  to  receive  this  letter  and 
the  inclosed  account  without  prejudice.  We  remain, 
&c.  Shield  &  Harwood.^ 

The  account  inclosed  was  as  follows : — 

'^  T.  B.  Fleming y  Esq.,  in  Account  with  the  Camherwdl 

Building  Society. 

Stated  veithout  prejudice. 
Dr. 

1847,  Dec.  6. — To  subscription  at  8s.  6cL 
per  share  per  month,  on  ten  shares, 
from  6th  November  1843,  when  the 
Society  was  formed,  to  6th  December 
1847,  being  the  last  subscription  day 
before  the  advance  of  the  ten  shares^ 
viz.  four  years  and  two  months        •     <f  21 2  10    0 

To  subscription  and  redemption  money  on 
ten  shares,  at  lit.  per  share  per  month, 
from  the  time  of  the  advance  to  the  6th 
November  1854,  calculating  the  Society 
to  terminate  in  eleven  years  from  the 
commencement,  via.  seven  years  and  ten 
months 492     0    0 


^704  10    0 


Cr. 
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Cr. 

1847,  Dec.  6. — By  subscriptions  paid  by 
Mr.  Fleming  to  the  date  of  the  ad- 
vance          <f  212  10    0 

1848,  Dec.  4. — By  subscriptions  paid  or 
due  from  Mr.  Fleming^  from  the  6th 
December  1847,  to  the  4th  December 
1848,  being  one  month  after  notice  to 
redeem^  being    one   year  at  12«.  per 

share  per  month  .         .         .         •  72     0     0 

By  proportion  of  profit,  as  per  Rule   14, 

at  4/^  5«.  Zd.  per  share  on  ten  shares  .  42  12  6 
By  balance  payable  on  redemption  .         377    7     6 


1851. 


^704  10    0 


99 


In  the  account  thus  sent  to  T,  B,  Fleming  he  was 
charged  with  \2$.  per  month  on  each  of  the  ten  shares, 
from  the  time  of  the  advance  to  him  down  to  the  6th 
November  1854,  the  supposed  period  for  the  termination 
of  the  Society,  this  sum  of  12«.  per  month  per  share 
bein^  made  up  of  8«.  %d.  per  month  per  share  charged  to 
T.  B.  Fleming  under  the  seventh  rule  as  a  holder  of  shares, 
and  of  Ss.  6d.  per  month  per  share  charged  to  him  under 
the  eleventh  rule  as  having  anticipated  and  received  cash 
for  his  shares.  The  effect  of  this  was  to  charge  T.  B. 
Fleming  with  the  gross  amount  of  all  the  subscriptions 
of  8s.  6d,  per  month  per  share  which  would  become  due 
in  respect  of  the  ten  shares,  and  also  the  gross  amount 
of  all  the  interest  or  redemption  monies  ivhich  would 
become  payable  upon  the  mortgage  during  the  conti- 
nuance of  the  Society,  in  case  the  mortgage  security  was 
not  in  the  mean  time  redeemed. 


T.  B  Fleming  insisted  that  he  was  entitled  to  redeem, 
on  paying  to  the  Society  the  sum  of  237/.  18s.,  being 

the 
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1^1.  the  amount  actually  advanced  to  him  in  respect  of  the 
ten  shares,  less  the  amount  of  subscriptions  which  up  to 
the  time  of  such  redemption  became  payable  and  whidi 
he  had  actually  paid  in  respect  of  such  shares,  and  the 
proportioD  of  profits  in  the  Society  to  which  he  was  enti- 
tled on  account  of  such  shares. 

On  the  16th  January  1849  the  present  suit  wis 
instituted,  by  W.  Seagrave  and  T.  S.  Fleming  as 
Plainti&,  agwnst  R.  Pope^  W.  Forbes^  and  H.  For- 
guson  as  Defendants,  praying  a  decree  for  redemption 
on  the  terms  thus  insisted  upon  by  T.  B.  Fleming. 

The  Bill  charged^  and  the  Defendants  in  substance 
admitted  the  fact,  that  the  only  instance  which  had 
occurred  in  the  Society  of  any  member,  who  had  antici- 
pated or  received  cash  for  his  shares  or  borrowed  money 
thereon,  afterwards  redeeming  his  shares,  had  occurred 
about  two  years  previously  in  the  case  of  one  Mr.  Mills ; 
and  in  that  instance,  after  some  discussion  as  to  the  terms 
on  which  he  should  be  allowed  to  redeem,  and  after  a 
case  on  the  subject  had  been  laid  before  Mr.  7\dd  Pratt 
and  his  opinion  obtained  thereon,  the  said  Mr.  JUills  was 
allowed  to  redeem  and  he  did  redeem  the  premises  mort- 
gaged to  the  Society  on  payment  of  the  sum  which  the 
Society  had  actually  advanced  to  him  on  such  security, 
K>(»  the  amount  of  subscriptions  he  had  paid.  The  bill 
abo  ehai^ged,  and  the  Defendants  admitted,  that  it  was 
altogether  uncertain  how  long  the  Society  would  con- 
tinue^ and  that  its  continuance  for  eleven  years  from  the 
commencement  thereof  was  altogether  problematical 
The  bill  further  charged  as  a  fact,  that  it  was  altogether 
impossible  for  any  person  to  calculate,  with  any  measure 
i^  certainty,  how  long  the  Society  would  last :  this  alle- 
gatiim  was  however  denied  by  the  Defendants. 

The  cause  came  on  to  be  heard  before  the  Vice- 

Chancellor 
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Chancellor  Knight  Bruce  in  March  1850,  when  hia  1851. 
Honor  held  that  T.  B.  Fleming  was  entitled  to  redeem 
the  premises  in  question  on  paying  the  balance  due  on 
account  of  the  sum  of  544/.  on  the  4th  December  1848, 
being  one  month  from  the  date  of  the  notice,  with  inter- 
est at  4/.  per  cent,  from  that  time ;  and  that  the  amount 
of  such  balance  was  to  be  ascertained  by  debiting  T.  B, 
Fleming  with  the  sum  of  544/.,  and  with  such  of  the 
monthly  sums  of  3«.  6rf.  payable  in  respect  of  the  ten 
shares  as  became  due  between  the  date  of  the  mortgage 
and  the  4th  December  1848  and  had  not  been  paid  by 
T.  B.  Fleming^  and  also  with  all  if  any  fines  to  which, 
prior  to  the  4th  December  1848  T,  B.  Fleming  accord- 
ing to  the  rules  of  the  Society  became  liable  in  respect 
of  the  ten  shares ;  and  T.  B.  Fleming  was  to  be  credited 
with  all  the  monthly  sums  of  8«.  6c/.  which  had  been  paid 
by  him  for  and  on  account  of  the  said  ten  shares,  and 
also  with  the  sum  of  42/.  12«.  6c/.  mentioned  in  the  ac- 
count as  the  proportion  of  profit  on  the  said  ten  shares. 

From  the  decree  made  in  pursuance  of  this  decision 
the  Defendants  now  appealed  to  the  Lord  Chancellor, 
alleging  that  T.  B.  Fleming  ought  not  to  have  been 
allowed  to  redeem,  except  upon  the  terms  of  paying  all 
subscriptions,  redemption  monies,  and  other  payments 
due  owing  and  payable  and  thereafter  to  become  due 
owing  and  payable  by  him  as  a  member  of  the  Society 
in  respect  of  the  said  shares,  under  and  by  virtue  of  the 
mortgage  security  and  the  rules  of  the  Society  during 
the  probable  duration  of  the  Society  ;  and  that  it  ought 
to  have  been  referred  to  the  Master  to  take  an  account 
of  such  subscriptions,  redemption  monies,  and  payments, 
the  Master,  in  taking  such  account,  being  directed  to 
calculate  the  probable  duration  of  the  Society  according 
to  the  rules,  and  to  consider  all  monies  which  having 
regard  to  such  probable  duration  might  thereafter  be- 

VoL.  I.  3  G  D.  M.  G.       come 
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1851.       come  due  from  T.  B,  Fleming,  as  due  at  the  time  of 
s"il^«    taking  such  account. 

FoPB.  Mr.  Bacon  and  Mr.  Hardy ^  for  the  Plaintiflb,  and  in 

support  of  the  decision  of  the  Vice-Chancellor. 

We  contend  that  the  mortgage  deed  was  only  a  sccorit  j 
for  the  money  actually  advanced.  The  case  of  Jtfosley  v. 
Baker  (a),  affirmed  by  Lord  Cottenham  (6),  was  relied 
upon  before  the  Vice-Chancellor ;  but  that  case  is  dis- 
tinguishable from  the  present,  and  the  judgment  given 
was  not  founded  on  the  rules  of  the  Society,  but  on  the 
particular  terms  of  the  mortgage  deed,  which  were  very 
diflTerent  from  those  of  the  indenture  here. 

Mr.  J.  Russell^  Mr.  Rolt^  and  Mr.  Terrell^  for  the 

Defendants,  the  appealing  parties. 

The  case  of  Mosley  v.  Baker  is  clearly  in  our  favour. 
The  obvious  intention  of  the  transaction  was  to  advance 
to  the  Plaintiif,the  money  to  which  he  would  be  entitled 
at  a  future  time^  the  Society  taking  a  security  for  the 
future  payment  of  the  subscription.  The  object  of  the 
Society  was  not  to  lend  money  but  to  invest  savings,  one 
of  the  modes  of  investment  being  by  advancing  to  mem- 
bers and  enabling  them  to  take  up  the  Society's  monies 
on  their  shares  by  anticipation.  The  security  to  be  given 
must  therefore  necessarily  include  the  payment  of  the 
full  amount  of  the  shares ;  and  the  terms  ^^  putting  up 
shares  to  auction,**"  ^^  purchasing  shares,"^  &c.,  must  all  be 
read  as  including  the  fulfilling  of  all  the  obligations  af- 
fecting the  shares  so  dealt  with.  (They  referred  to 
Sampson  v.  Pattison  (c).) 

Mr.  Bacon  replied. 

[The 

(a)  6  Hare,  87.         '  («  18  Law  J.  Ckane.  457- 

(c)  1  Hare,  533. 
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[The  Lord  Chancellor,  at  the  conclusion  of  the  argu- 
ment, expressed  his  surprise  that  the  rules  of  these 
Building  Societies  had  not  been  revised,  observing  that 
it  would  be  desirable  that  this  should  be  done,  for  the 
rules  were  so  framed  as  to  give  occasion  to  much  dif&« 
culty^in  putting  any  sensible  or  consistent  construction 
upon  them]. 


1861. 


Sbagravb 

V, 
POPB. 


The  Lord  Chancellor. 

The  question  in  this  case,  which  is  somewhat  com- 
plicated, arises  upon  the  rules  of  a  Building  Society, 
these  rules  being  to  a  considerable  extent  unintelligible 
and  not  very  consistent  with  each  other.  The  party  on 
whose  behalf  the  question  may  be  considered  to  have 
been  raised  had  been  the  solicitor  to  the  Society. 


1862. 
February  26* 


By  the  rules  the  subscribers  were  to  pay  certain 
monthly  sums  for  a  period  so  long  that  the  aggregate 
amount  of  the  subscriptions  should  allow  of  each  sub- 
scriber receiving  100/.;  but,  inasmuch  as  the  monthly 
payments  would  amount  to  a  considerable  sum  long 
before  this  period  would  arrive,  power  was  given  to  those 
who  managed  the  concernst  of  the  Society,  whenever  the 
funds  amounted  to  100/.  or  to  such  other  sum  as  they 
thought  a  proper  oner  to  put  up  to  auction  the  sum 
which  they  thus  had  to  dispose  of.  They  had  power  to 
advance  100/.  (this  being  the  sum  which  each  individual 
would  be  entitled  to  at  the  end  of  the  term,  when  the 
aggregate  subscriptions  would  furnish  sufficient  to  pay 
100/.  to  all  the  members),  putting  it  up  to  auction  and 
paying  it  by  anticipation  at  a  discount ;  that  is,  every 
individual  might  say  to  the  Society  how  much  short,  or 
in  lieu  of  the  100/.  payable  at  a  future  period,  he  would 
take  in  present  payment. 

8  G  2  The 
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1852.  The  mortgagor,  as  I  may  call  the    bidder   for  the 

share  or  shares  thus  put  up,  undoubtedly  gave  a 
very  large  discount ;  but  it  will  be  observed,  that  as 
the  subscriber  who  became  the  purchaser  at  the 
auction  was  only  receiving  by  anticipation  and  by  dis- 
counting that  which  he  would  be  entitled  to  receive  at  a 
period  when  he  should  have  made  certain  payments  for 
the  given  period,  it  became  necessary,  of  course,  for  the 
Society,  when  the  party  had  anticipated  his  100/.,  to 
take  some  security  that  he  would  make  his  future  pay- 
ments. The  mode  of  arrangement  seems  to  have  been 
by  allowing  the  party  who  discounted  his  share  to*  give 
security  that  he  would  make  the  future  payments  ;  and 
there  are  various  stipulations  in  the  rules  to  that  effect, 
many  of  them  very  difficult  to  understand  and  to  recon- 
cile. I  have,  however,  arrived  at  a  conclusion  satis- 
factory to  myself  on  the  subject. 

The  Plaintiff,  having  assigned  certain  property  to  the 
Society  upon  the  occasion  of  his  receiving  the  sum  which 
he  agreed  to  take  by  anticipation  in  lieu  of  the  J  00/. 
which  he  would  be  entitled  to  at  the  period  I  have 
mentioned,  executed  a  mortgage  of  certain  property, 
which  is  the  subject  of  the  present  suit.  The  Society 
says  that  that  mortgage  was  a  security  that  the  mort- 
gagor should  continue  to  make  his  future  payments  for 
the  proper  period,  and  which  payments  he  must  have 
made  before  he  could  get  his  100/.  in  full,  and  which  he 
ought  equally  to  make  whenever  he  got  that  sum  which 
he  was  content  to  take  instead  of  the  100/.,  and  which 
represented  the  100/.  The  mortgagor  disputes  this,  and 
says,  that  though  according  to  the  articles  he  received  a 
certain  sum  in  respect  of  his  shares,  yet  that  the  security 
which  lie  gave  for  the  money  so  received  was  only  a 
security  for  repayment  of  that  money  with  interest :  he 
therefore  claims  to  redeem  upon  payment  of  that  sum. 

Now 
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Now  the  decision  of  the  Court  below  was  in  support  of  1852. 
that  view  of  his  right ;  but  I  have  arrived  at  a  totally 
different  conclusion.  I  am  satisfied  that  this  security 
was  nothing  more  than  a  security  to  the  Society  that 
this  person  should  continue  to  make  these  payments 
which  he  ought  to  and  would  have  made  if  the  Society 
had  gone  on  upon  the  simple  plan  upon  which  it  was 
founded,  nobody  receiving  anything  until  a  sufficient 
amount  had  been  raised  by  monthly  subscriptions  to  pay 
each  subscriber  100/.,  and  that  he  is  not  entitled  to 
redeem  upon  any  such  terms  as  he  has  claimed. 

I  repeat,  that  the  rules  are  some  of  them  very  am- 
biguous and  difficult  to  reconcile ;  but  I  have  reconciled 
them  to  a  sufficient  extent  to  satisfy  me  that  the  con- 
clusion which  I  have  just  enunciated  is  correct. 

The  judgment,  therefore,  which  I  shall  hand  in  to  the 
Registrar  is  a  judgment  which  repels  the  attempt  to 
redeem,  and  declares  that  the  party  is  not  entitled  to 
redeem  as  prayed  in  his  bill.  I  shall  be  very  happy  to 
give  the  details  of  this  judgment  more  at  length  if  or 
whenever  the  parties  may  wish. 

Mr.  Russell. — Then  the  result  will  be  that  the  bill  is 
dismissed  with  costs. 

The  Lord  Chancellor. — Yes  (a). 

Lord 

(a)  The  case  was  subsequent-  fused  to  vary  the  decree  made, 
ly,  on  the  15th  November  1852,  observing  that  there  was  no  pre- 
broQf^ht  before  the  then  Lord  tence  for  saying  that,  the  Plain- 
Chancellor,  Lord  St.  Leonards,  tiffs'  case  having  failed,  the  dis- 
upon  the  ground  that  the  dis-  missal  of  the  bill  was  such  an 
missal  of  the  Plaintiff's  bill  was  error  or  slip  as  would  justify  his 
not  the  result  intended  by  Lord  interference.  His  Lordship  ad- 
Truro,  but  that  the  decree  ought  ded  that  if  there  had  been  a  slip, 
to  have  been  for  redemption,  on  he  would  have  corrected  it,  just 
terms  consistent  with  the  judg-  as  Lord  Truro  himself  would 
roent.  have  done. 

His   Lordship,   however,  re- 
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1852.  Lord  Tkuro  subsequently,  and  carrying  out  the  inti- 

mation above  given,  delivered  to  the  parties  the  foDowiog 
judgment  :— 

In  this  case,  the  details  of  which  will  be  found  in  the 
14th  Volume  of  the  Jurist,  page  842,  the  Plaintiff 
Fleming  became  entitled  to  certain  shares  of  lOOiL  eadi 
in  the  Camberwell  Building  and  Investment  Society.  In 
respect  of  these  shares  he  received  a  sum  of  money  from 
the  Society,  considerably  less  than  the  full  amount  to 
which  he  would  have  been  entitled  at  a  future  period, 
and  at  the  same  time  he  executed  a  mortgage  to  the  So- 
ciety in  respect  of  the  money  so  received.  In  respect  of 
each  of  the  shares  he  has  paid  a  monthly  subscription 
of  8«.  6c{.,  and  a  further  sum  of  3«.  6d.  a  month  called 
interest  on  redemption  money,  on  account  of  having  so 
received  money  by  anticipation,  instead  of  receiving 
nothing  until  the  full  shares  of  100/.  became  due  :  and 
the  question  is,  whether  the  sum  so  received  by  him  is 
to  be  deemed  to  have  been  advanced  as  a  loan  which 
he  has  the  liberty  of  repaying  at  his  option,  and  by 
the  repayment  of  which,  subject  to  the  reduction  of 
the  subscriptions  he  has  paid  and  to  an  allowance  of 
profits,  he  is  entitled  to  redeem  the  premises  mortgaged 
and  to  be  exempted  from  all  future  payments ;  or  whether 
the  sum  so  received  by  him  is  to  be  deemed  to  have  been 
advanced  by  way  of  anticipatory  payment,  or  substitution 
of,  or  equivalent  for  the  full  100/.  shares  which  the 
Plaintiff  would  be  entitled  to  receive  at  a  future  time ; 
and  whether  the  mortgage  is  to  be  deemed  to  have  been 
only  given  to  secure  the  due  payment  of  the  subscrip- 
tions of  8«.  6c/.  and  the  additional  payment  of  S«.  6</.  a 
month. 

The  Plaintiff  Fleming^  and  the  Plaintiff  Seagrate  who 
is  a  purchaser  from  him,  insisting  on  the  first  of  these 

constructions. 
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conBtructions,  filed  a  bill  against  the  trustees  of  the  So-  1852, 
ciety^  praying  a  declaration  that  the  Plaintifls  are  en- 
titled to  redeem  the  mortgaged  premises  upon  the  terms 
of  repaying  the  amounts  advanced  by  the  Society,  less 
the  amount  of  subscriptions  which  the  Plaintiff  Fleming 
had  paid,  and  the  proportion  of  profits  in  the  Society  to 
which  Fleming  is  entitled  in  respect  of  such  shares: 
and  the  Vice-Chaacellor  Knight  Bruce  made  a  decree 
containing  a  declaration  in  conformity  with  the  prayer  of 
the  bill. 

From  this  decree  the  Defendants,  insisting  on  the 
second  of  the  two  constructions  which  I  have  mentioned, 
have  appealed,  on  the  ground  that  the  Plaintiff  ought 
not  to  have  been  allowed  to  redeem,  except  on  the  terms 
of  paying  all  subscription  and  redemption  monies,  and 
other  payments  due  and  hereafter  to  become  due  in 
respect  of  the  shares,  during  the  probable  duration  of  the 
Society  to  be  estimated  by  the  Master. 

In  order  to  decide  the  point  in  dispute,  it  will  be  ne- 
cessary to  consider  the  purpose  and  object  for  which  the 
Society  was  established,  the  Act  of  Parliament  under  the 
authority  of  which  the  Society  was  constituted,  the  ar- 
ticles or  regulations  of  the  Society,  and  the  mortgage 
deed. 

The  Society  was  framed  under  the  authority  and  to 
effect  the  objects  of  the  6  &  7  Will.  4,  c.  32,  and  the 
rules  are  framed  in  reference  to  that  Act,  and  also  the 
mortgage ;  and  it  may  materially  assist  in  arriving  at 
the  true  construction,  as  well  of  the  rules  as  of  the  mort- 
gage, to  consider  the  Statute  and  the  rules  and  mortgage 
in  connexion.  Unfortunately  each  of  them  is  very  inac- 
curately framed,  with  little  attention  to  the  consistency  of 

the 


806  CASES  IN  CHANCERY. 

L852.  the  language  in  different  parts  of  them,  not  always  usii^ 
the  same  words  in  the  same  sense,  nor  conaidering  the 
applicability  and  correctness  of  the  expreeaioiis  in  ref(»^ 
ence  to  the  subject  matter  to  which  they  refer. 


The  general  purpose  of  the  Act  is  the  regulation  of 
certain  societies,  whose  object  is  stated  to  be,  to  raise  by 
subscription  a  fund  to  assist  the  members  in  obtaining 
small  freehold  and  leasehold  property ;  and  with  that 
object  it  is  declared  to  be  lawful  for  persons  to  form 
themselves  into  societies  to  raise,  by  periodical  subscrip- 
tions, shares  not  exceeding  150/.,  for  the  purpose  of 
enabling  each  member  to  receive  the  amount  or  valoe 
of  bis  share  or  shares  therein,  to  erect  or  purchase  real 
or  leasehold  estate,  to  be  secured  by  way  of  mortgage, 
until  the  amount  or  value  of  his  share  or  shares  shall  have 
been  fully  repaid  to  the  Society,  with  interest,  and  all 
fines  and  other  payments  incurred  iu  respect  thereof. 

The  first  remark  that  arises  on  the  language  of  the 
Act  is,  that  the  Company  is  stated  to  be  for  the  purpose 
of  enabling  the  members  to  receive  the  amount  or  value 
of  their  shares  to  purchase  real  or  leasehold  estate,  to  be 
secured  by  way  of  mortgage  to  the  Society  until  the 
amount  or  value  of  the  shares  shall  be  repaid  to  it,  with 
interest,  fines,  &c.  The  immediate  antecedent  to  the 
words  '*•  to  be  secured'*^  is,  ^Hhe  purchasing  real  or  lease- 
hold estate ;"  but  I  think  it  is  plain  that  the  words  ''*'  to 
be  secured ''''  did  not  refer  to  the  real  or  leasehold  estate, 
but  to  the  amount  or  value  of  the  shares  of  the  members. 
But  I  have  great  difficulty  in  i^ribing  any  intelligible 
meaning  to  the  language  as  used  in  this  part  of  the  Act, 
whether  it  refers  to  the  real  and  leasehold  estates  or  to 
the  uharc8 ;  but  I  think  the  second  section,  read  in  con- 
nection with  the  tii-st,  tends  to  give  the  meaning  of  such 

fii-st 
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first  provision.  The  second  section  enacts,  that  it  shall  1852. 
be  lawful  for  the  Society  to  receive  from  its  members 
sums  of  money,  by  way  of  bonus  on  shares,  for  the  privi- 
lege of  receiving  the  same  in  advance  prior  to  the  same 
being  realized,  and  also  interest :  and  the  third  section 
enacts,  that  a  form  of  mortgage  or  other  instrument  may 
be  given,  which  may  be  necessary  for  the  carrying  the 
purposes  of  the  Society  into  execution.  These  three 
clauses  in  connection  seem  to  import  that  the  mortgage 
referred  to  in  the  first  section  is  intended  to  secure  the 
amount  or  value  of  the  share,  which  the  Society  is  by  the 
second  section  contemplated  to  advance  to  members 
prior  to  the  same  being  realized,  that  is  to  say,  prior  to 
the  member,  receiving  the  advance,  having  made  the 
payments  which  he  was  bound  to  make  before  he  was 
entitled  to  the  share. 

The  Statute  contemplates  no  loan  or  advance  to  the 
member  in  any  other  sense  or  view  than  an  advance  by 
way  of  anticipatory  payment  of  the  share  to  which  he 
would  be  entitled  after  having  made  the  stipulated  pay- 
ments ;  and  the  mortgage  is  described  as  intended  to 
secure  not  a  sum  in  gross  by  way  of  general  loan,  but  to 
secure  the  amount  or  value  of  the  shares  contemplated 
to  be  paid  by  anticipation :  but  the  expression  used  is 
^^  to  be  secured  until  the  amount  or  value  of  the  share 
shall  have  been  fully  repaid/'  which  language  does  not 
seem  very  accurately  to  express  the  real  intent.  The 
member  is  to  pay  by  subscriptions  an  amount  equal,  with 
the  profit  or  interest  which  it  may  be  anticipated  would 
result  from  the  use  of  his  subscriptions,  to  100/.  or  150/.^ 
or  whatever  may  be  the  amount  of  the  share.  It  then 
contemplates  that,  before  the  member  has  paid  up  the 
amount  of  his  share,  he  may,  upon  allowing  a  certain 
bonus  or  rather  discount,  receive  his  share  by  anticipa- 
tion, 
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1852.  tion,  afterwards  continuing  to  pay  his  sobeeriptiooi 
until  they  shall  amount  to  the  sum  which  entitled  him 
to  the  share ;  and  these  subsequent  subscriptions  are 
described  in  the  Statute  as  repaying  to  the  Society  the 
amount  or  value  of  the  shares.  If  this  view  of  the 
Statute  is  correct,  it  may  be  found  material  to  bear  it  in 
mind  in  considering  the  proceedings  of  the  Society  in 
question,  which  evidently  are  directed  to  eflfisct  the 
purposes  of  the  Act,  and  in  the  manner  pointed  out  hj 
its  provisions.  The  first,  second,  and  third  seetionB 
having  relation  to  the  mortgage,  it  will  be  observed  that 
the  fifth  section  refers  to  the  same  mortgage,  and  there 
speaks  of  it  as  a  mortgage  for  monies  advanced  by  the 
Society  to  the  member,  and  speaks  of  the  person  entitled 
to  the  equity  of  redemption. 

The  seventh  Article  of  the  Society  provides  for  the 
payment  of  the  subscriptions,  and  requires  that  the  sub- 
scriptions mentioned  shall  be  paid  monthly  until  the 
objects  of  the  Society  shall  have  been  fully  accomplished. 
This  seventh  Article  is  preceded  by  several  Articles  ap- 
pointing officers,  prescribing  their  duties,  and  regulatii^ 
the  elections ;  but  does  not,  as  mi^t  have  been  expected 
it  would,  state  the  object  of  the  Society,  which  is  left  to 
be  inferred  or  collected  from  its  title  and  diflbrent 
Articles. 


The  shares  appear  by  the  proceedings  of  the 
to  have  been  lOOL  shares ;  but  I  do  not  perceive  any 
clause,  except  the  last  two,  which  states  the  amount  of 
the  shares.  The  thirty-second  Article  provides,  that 
when  it  shall  appear  by  the  books  that  there  is  soffi* 
cient  to  pay  each  share  of  lOOZ.,  then  all  arrears  of 
subscriptions,  fines,  &c.,  shall  be  payable  inmiediatdy, 
and  payment  shall  be  enforced :  and  the  thirty-third  and 

last 
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last  Article  provides,  that  when  the  sum  of  1002.  for  each  1852. 
share,  with  all  expenses  and  liabilities  of  the  Society, 
shall  be  fully  paid,  the  accounts  shall  be  audited,  the 
securities  returned  to  their  owners,  and  the  Society  dis- 
solved, a  receipt  being  indorsed  upon  the  mortgage  secu- 
rities according  to  the  Statute  6  &  7  Will.  4,  c.  32,  s. 
5  ;  and  it  must  be  particularly  observed,  that  when  the 
100/.  per  share  is  raised  by  the  subscriptions,  fines,  &c«, 
all  the  mortgages  are  to  be  receipted  as  satisfied,  and  to 
be  given  up:  but  there  is  no  provision  for  any  payment  of 
money  previously  advanced  in  respect  of  such  mortgage. 
How  far  this  consideration  tends  to  the  conclusion,  that 
the  mortgage  was  a  security  only  for  the  payment  of 
the  subscriptions,  and  not  for  the  repayment  of  the 
money  advanced  except  in  the  shape  of  subscriptions, 
I  will  hereafter  consider.  The  seventh  Article,  there- 
fore, is  framed  to  raise  the  fund  contemplated  by  the 
Act  of  Parliament  under  the  section. 

The  ninth,  eleventh,  and  twelfth  Articles  seem  to  be 
directed  to  efiect  the  objects  of  the  second  and  third  sec- 
tions of  the  Statute,  that  is,  the  enabling  members  to 
receive  the  shares  in  advance  prior  to  the  same  being 
realized,  upon  paying  a  bonus  or  rather  allowing  a  dis- 
count and  interest,  with  the  mortgage  necessary  to  carry 
the  purposes  of  the  Society  into  execution,  those  pur- 
poses being  confined  to  the  raising  by  subscriptions  an 
amount  sufficient  to  pay  lOOZ.  on  each  share  subscribed 
for,  and  to  enable  members,  upon  payment  or  allowance 
of  a  bonus  or  discount  and  interest,  to  receive  their 
shares  in  advance  prior  to  the  same  being  realized  ;  and 
it  is  to  be  considered  whether,  when  the  Articles  use  the 
expression  of  ^'  a  sale  of  the  shares,"  anything  more  is 
meant  than  that  which  is  enacted  in  the  second  section, 
that  it  shall  foe  lawful  for  members  to  receive  their 

shares 
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any  sense.  The  ninth  Article  provides,  that  as  often  as 
the  fund  shall  amount  to  a  share  of  1 00/.,  the  share  shall 
be  awarded  to  the  highest  bidder  by  premium  for  the 
preference.  Thus  far  the  transaction  is  simply  awarding 
a  share  presently  for  a  premium ;  and  the  meaning  which 
attaches  to  this  Article  will  be  most  material  in  constru- 
ing the  other  Articles.  The  remaining  part  of  the  ninth 
Article  refers  to  the  mode  of  selling,  bidding,  regulating 
the  premium,  and  other  matters  not  material  to  the 
construction  of  that  part  of  the  section  which  is  under 
consideration. 

The  eleventh  Article  evidently  relates  to  the  trans- 
action contemplated  by  the  ninth  Article :  the  title  is 
"  Interest  or  Redemption  Money ;"  and  it  provides  in 
substance  that  any  member  having  received  cash  for  his 
share  shall,  as  and  towards  the  redemption  thereof,  pay, 
in  addition  to  the  monthly  subscriptions,  3^.  6d.  during 
the  continuance  of  the  Society,  upon  every  monthly  sub- 
scription day. 

There  is  no  previous  Article  referring  to  a  member 
receiving  cash  for  his  share  except  the  ninth,  to  which 
alone  therefore  the  eleventh  Article  can  refer;  and  what- 
ever sense  or  meaning  the  words  *^  as  and  towards  the 
redemption  thereof*^  may  be  susceptible  of,  it  must  have 
a  meaning  consistent  with  a  member  having  purchased 
a  share  and  received  cash  for  such  share ;  and  the  stipu- 
lation that  the  35.  6d,  per  month  is  to  continue  to  be  paid 
during  the  continuance  of  the  Society,  is  consistent  with 
those  words,  meaning  that  the  party  is  to  pay  Ss.  6d. 
per  month  in  addition  to  the  ordinary  subscription  as  a 
consideration,  not  for  a  loan  or  advance  of  money  to  be 
returned,  but  for  a  payment  made  earlier  than  the  party 
would  of  right  be  entitled  to  receive  it.    And  this  Article 

seems 
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seems  evidently  an  execution  ot  the  second  section  of  Uie 
Statute,  which  authorizes  a  bonus  or  interest  to  be  taken 
for  the  privilege  of  receiving  a  share  in  advance  without 
being  deemed  usury. 

The  title  of  the  ninth  Article  being  ^  Mode  of  advanc- 
ing Money  by  Sale  of  Shares/'  and  the  tenth  and  eleventh 
Articles  being  directed  to  the  same  objects,  the  title  of 
the  twelfth  Article  is  ^*  Security  for  Money  advanced  on 
Shares  sold/'  a  title  which  seems  distinctly  to  connect 
the  section  with  the  ninth ;  and  indeed  it  does  so  in  temiB, 
as  it  provides,  that  when  any  member  shall  have  been 
awarded  a  share  pursuant  to  Article  9,  he  shaU  give 
notice  of  the  premises  ofiered  for  the  security  thereof. 
It  will  be  observed,  that  there  is  the  same  uncertainty  or 
inaccuracy  of  expression  in  this  Article  as  in  the  Act  of 
Parliament,  when  it  speaks  of  security  offered  for  the 
share  awarded.  As  the  security  relates  to  a  share  awarded, 
that  is,  sold,  and  is  to  be  given  after  the  share  has  be^ 
received,  the  seller  wants  no  security.for  the  thing  he 
sells,  nor  the  buyer  for  what  he  receives ;  but  the  seller 
may  require  a  security  for  the  price,  and  a  price  for  a 
share  sold  is  the  contract  to  pay  the  subscriptions  until 
a  fund  shall  be  raised  competent  to  pay  every  member 
his  share  of  100/.,  and  it  is  security  for  the  performance 
of  that  contract  that  seems  to  be  described  here  w 
security  for  the  share. 

The  second  paragraph  of  the  twelfth  Article  authorizes 
the  trustees  not  to  lend,  but  to  pay,  to  the  member  the 
sum  of  money  which  he  shall  be  entitled  to  receive  on 
his  executing  a  mortgage  as  security  for  so  much  money 
as  shall  therein  be  expressed  to  be  secured.  The  lan- 
guage of  this  part  of  the  Article  may  also  be  open  to 
remark,  but  will  receive  some  light  from  the  commence- 
ment 
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ment  of  the  next  paragraph  of  the  Article,  which  speaks  1852. 
of  the  member  ^^  so  eDtitled  *  to  his  share ;  which  would 
seem  to  refer  to  members  to  whom  a  share  had  been 
awarded  under  the  ninth  Article,  none  of  the  Articles 
entitling  a  member  to  a  share  in  any  other  manner  until 
the  Society  should  terminate. 

A  subsequent  paragraph  of  the  same  Article  speaks 
of  a  member  having  purchased  a  share  for  the  purpose 
of  building,  and  a  surveyor  is  to  certify  how  much  of 
the  share  purchased  may  from  time  to  time  be  ad- 
vanced with  reference  to  the  state  of  the  building. 
Another  paragraph  of  the  same  Article  provides  for 
the  case  of  a  trustee  becoming  a  purchaser  of  a  share, 
and  also  provides  for  a  member,  afler  receiving  a 
portion  of  his  share,  leaving  the  security  building  un- 
finished. 

The  parts  of  the  Articles  to  which  I  have  hitherto 
referred  seem  to  refer  unequivocally  to  the  transaction 
of  a  member  receiving  his  share  by  anticipation,  and  not 
to  a  loan.  There  is  however,  in  one  of  the  paragraphs, 
the  expression  that  no  second  mortgage  shall  be  deemed 
a  sufficient  security  for  any  monies  to  be  advanced  by  the 
Society,  an  expression  certainly  not  applicable  to  the 
character  which  the  Defendants  ascribe  to  the  transac- 
tion :  but  considering  the  Act  of  Parliament  and  the  Ar- 
ticles in  connexion,  and  tliat  there  is  an  entire  absence 
of  any  provision  for  advance  except  in  the  way  of  the 
payment  of  a  share  by  anticipation,  however  inapt  the 
expression  may  be,  it  is  difficult  to  suppose  that  it  refers 
to  any  other  transaction  than  one  to  which  the  general 
substance  of  the  clause  is  directed,  that  is,  an  advance 
in  the  sense  of  pajrment  by  anticipation ;  and  that  by  a 
security  for  the  advance  was  intended  a  security  for  the 

perfoimance 
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1852.  performance  of  the  contract  in  relation  to  which  the 
payment  by  advance  was  made,  that  is,  the  contract  to 
pay  the  future  subscriptions. 

The  same  twelfth  Article  then  specifies  what  the  mort- 
gage deed  shall  contain,  and  construing  that  part  of  the 
Article  in  connexion  with  the  transaction  to  which  it 
refers,  it  would  be  difficult  to  point  out  any  part  which 
points  to  a  repayment  of  the  sum  paid  in  advance  of  the 
share  bought. 

It  is  also  by  the  same  Article  provided^  that  the 
mortgage  shall  specify,  that  if  the  member  (i.  e.  mort- 
gagor) shall  neglect  for  six  months  to  pay  his  subscrip- 
tions and  payments  and  to  observe  the  regulations  of  the 
Society,  the  Company  may  enter  the  mortgaged  pre- 
mises, collect  the  rents,  or  in  their  discretion  sell,  and 
out  of  the  proceeds  pay  all  expenses  incurred  in  collect- 
ing the  rent  and  making  sale,  or  in  anywise  relating  to 
the  trusts,  and,  in  the  next  place,  shall  retain  all  sub- 
scriptions and  payments  then  due  and  payable  by  the 
member  by  virtue  of  the  rules  and  the  mortgage  deed, 
and  shall  pay  the  surplus,  if  any,  to  the  member. 

It  will  be  observed,  that  the  only  sums  which  the 
Society  are  authorized  to  retain  out  of  the  rents  or 
proceeds  of  the  sale,  are  subscriptions  and  payments  due 
and  payable  by  virtue  of  the  rules  and  the  mortgage  deed. 
Now  by  the  rules  no  payments  whatever  are  required, 
but  payments  by  way  of  subscription  and  fine :  there  is 
no  provision  whatever  which  points  to  the  repayment  of 
the  money  paid  to  a  member  in  anticipation  of  a  share 
purchased  by  him :  what  monies  are  made  payable  by 
the  mortgage  deed  will  presently  be  seen. 

So 
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So  far  as  I  have  adverted  to  the  ArticleS|it  is  di£Blcu]t  1852. 
to  discover  sufficient  ground  for  the  argument  that  the 
mortgage  was  to  be  a  security  for  the  repayment  of  the 
advance  of  the  share.  There  are  however  other  clauses 
which  remain  to  be  considered,  and  upon  which  the 
Plaintiff  relies  in  support  of  his  claim  to  redeem  on  pay- 
ment of  the  sum  so  advanced ;  and  those  clauses  are 
the  fourteenth  and  sixteenth  Articles. 

I  will  first  notice  the  sixteenth.  By  this,  a  person 
who  has  not  had  any  advance  made  to  him  may  withdraw 
from  the  Society  and  receive  back  his  subscriptions,  sub- 
ject to  a  certain  forfeiture ;  but  this  does  not  afford  any 
good  reason  for  contending  that  a  person  who  has  had 
an  advance  may  withdraw  on  payment  of  such  advance. 
The  party  to  whom  a  liberty  of  withdrawal  is  given  by 
the  sixteenth  Article  has  not  received  anything  from  the 
Society,  but  the  Society  has  had  the  use  of  his  sub- 
scriptions ;  but  the  member  who,  by  the  advance  made 
to  h^n,  has  had  his  share  discounted  as  it  were,  is  under 
an  obligation  to  pay  and  make  the  monthly  pajmients  for 
which  that  share  was  awarded  to  him. 

The  first  part  of  the  fourteenth  Article,  which  gives  a 
power  to  sell,  commences  with  these  words :  *'  That  if 
any  member  of  this  Society  having  purchased  any  share  or 
shares,  and  secured  the  repayment  thereof.  ....'*  At 
to.  sight  UJ.  nJght »«.  n.  tM  ti»  »,Hg.g,  ™. 
intended  to  secure  the  repayment  of  the  sum  advanced 
by  the  Society ;  but  this  is  only  an  additional  instance 
of  the  inaccuracy  upon  which  I  have  already  remarked 
when  commenting  upon  the  twelfth  Article :  the  words 
**  secured  the  repayment  thereof  ^^  mean  secured  the 
payment  of  the  value  or  price  in  the  shape  of  the 
monthly  payments,  which  indeed  virtually  amount  to  a 
securing  the  repayment  of  the  sum  advanced,  but  some- 

VoL.  I.  3  H  D.  M.  G.         thing 
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thing  more,  as  the  monthly  payments  will  be  sore  to 
cover  and  exceed  the  amount  advanced. 


Pops. 


The  part  of  the  fourteenth  Article  which  gives  the 
power  of  redemption  is  in  these  words, — *'  That  if  any 
member  of  this  Society  who  shall  have  received  his  or 
her  share  or  shares  or  any  portion  of  them,  shall  be  de- 
sirous of  paying  and  satisfying  the  security  or  secori- 
ties  which  shall  have  been  given  for  the  same,  and  shall 
give  notice  of  such  his  or  her  desire  to  the  directors, 
the  directors  shall  within  one  month  thereafter  award 
to  such  member  the  same  proportion  of  profits  per  share 
as  is  allowed  on  the  withdrawal  of  unpurchased  sharesi 
and  the  directors  shall  make  a  deduction  of  such  profits 
and  of  the  amount  of  subscriptions  paid  in  by  such  mem- 
ber from  the  full  amount  ezpreased  to  be  secured  in  and 
by  the  mortgage  ;*'  and  the  directors  are  thereby  an- 
thorized  and  empowered  to  receive  the  balance  in  one 
payment,  or  by  such  instalments  as  the  directors  and 
member  shall  agree  upon;  *^and  on  the  payment  of 
the  balance,  together  with  all  fines  and  other  sums  doe 
in  respect  of  such  shares,  the  directors  shall  desire  the 
trustees  to  deliver  up  all  deeds  and  other  documents  in 
their  custody  relating  to  the  security  of  the  member  on 
such  property,  and  at  his  or  her  cost  to  indorse  a  re- 
ceipt or  acknowledgment  on  such  mortgage,  accordii^ 
to  6  &  7  WiU.  4,  c.  32,  s.  5." 

Upon  the  words  ^'  security  which  shall  have  been  given 
for  the  same  ^  I  need  only  advert  to  the  remarks  I  have 
just  made  on  the  first  part  of  this  Article ;  and  as  to  the 
words  ^*  the  full  amount  expressed  to  be  secured  in  and 
by  the  mortgage,^  the  meaning  of  those  words  must  of 
course  be  ascertained  by  a  reference  to  the  mortgage. 

And  this  brings  us  to  consider  the  terms  of  the  mort- 

8V 
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gage  deed,  so  far  as  they  are  material  to  be  noticed.  1862. 
Now  it  is  only  necessary  to  glance  at  this  deed,  and  we 
shall  at  once  perceive  that  the  amount  thereby  purported 
to  be  secured  is  not  the  amount  advanced  by  the  Society, 
but  the  several  payments  to  be  made  by  the  members  in 
respect  of  the  shares;  for  the  deed  expressly  recites 
that ''  for  the  security  of  all  payments  to  become  due  in 
respect  of  the  shares  he  has  agreed  to  execute  the  as- 
surance hereby  made."  And  the  habendum  is  upon 
trust  from  time  to  time  so  long  as  Fleming  should  make 
the  payments,  and  observe  and  perform  the  regulations 
and  articles  relating  to  the  said  shares,  and  perform  the 
covenants  therein,  to  permit  him  to  hold  the  premises 
and  receive  the  rents ;  but  if  he  should  fail  to  perform 
the  covenants,  or  for  the  space  of  six  months  to  pay  the 
subscriptions  payments  or  redemption  money,  then  upon 
trust  to  appoint  a  person  to  receive  the  rents;  but  if 
the  rents  should  be  insufficient  to  satisfy  the  purposes 
aforesaid,  then  upon  trust  to  sell,  and  out  of  the  monies 
to  retain  the  costs  and  all  such  principal  money  sub- 
scriptions and  other  payments  as  shall  have  been  ad- 
vanced to  or  shall  be  due  by  the  said  T.  B.  Fleming  his 
executors,  &c.,  in  respect  of  the  said  shares ;  and  there 
is  no  covenant  to  pay  the  sum  advanced.  The  mortgage 
deed  contains  no  condition  or  stipulation  that  the  money 
advanced  shall  ever  be  repaid ;  and  although  there  is  a 
power  to  retain  it  in  case  of  default  in  observing  the 
covenants  and  regulations,  or  making  the  payments  re- 
quired, that,  as  we  have  already  seen,  is  not  authorized 
by  the  twelfth  Article,  which  specifies  what  the  mort- 
gage deed  shall  contain.  But  admitting  such  a  power 
to  be  only  reasonable  and  necessary  for  the  protection 
of  the  Society,  and  supposing  it  to  be  valid  though 
not  authorized  by  the  Articles,  yet  the  mere  fact  that 
the  Society  is  entitled  so  to  recover  the  money  ad- 

3  H  2  vanced 
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\H'^2,        vanced,  where  owing  to  the  default  of  the  member  it 
^"^^^'^     '      cannot  get  the  future  monthly  payments,  is  no  reasm 

OKAC1KAVB 

r.  why  the  member  should  be  allowed  to  redeem  on  payment 

roi'B.        ^f  ^jj^  money  advanced  to  him. 

On  the  whole,  I  have  no  doubt  that  the  constructioii 
for  which  the  Defendants  contend  is  a  rig^ht  one ;  and 
although  the  case  of  Mosley  v.  Baker  (a),  in  which  the 
decision  of  the  Vice-Chaneellor  Wigram  was  affirmed  by 
I^)rd  Cottenham  {b)^  is  certainly  distinguishable  in  some 
respects  from  the  present,  yet  it  was  clearly  in  favour  of 
the  Society,  and  I  still  think  that  case  fmnishes  an 
authority  in  a  great  degi*ee  in  support  of  the  construc- 
tion maintained  by  the  Defendants.  The  documents  in 
the  present  case  are  very  similar  to  those  in  that  case, 
80  far  as  relates  to  the  point  in  dispute,  and  they  appear 
to  me  to  require  the  same  construction. 

The  decision  of  the  Vice-CfaanoeUor  must  therefore 
be  reversed,  and  I  think  that  the  bill  ought  to  be  dis- 

missed. 

(a)  6  Hare,  87.  (&)  18  Law  J.  Ckanc.  457. 
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CONTAINED  IN  THIS  VOLUME. 


ACQUIESCENCE. 

A  Railway  Company  gave  the  usual 
notice  to  a  tenant  for  life  of  settled 
estates  that  they  required  a  por- 
tion of  the  estates  for  their  line, 
and  afterwards  made  an  offer  for 
the  fee-simple.  The  solicitor  of 
the  tenant  for  life  accepted  the 
offer,  stipulating  that  interest  at 
31.  per  cent,  should  be  paid  from 
the  time  of  the  Company  taking 
possession,  and  proposing  that,  as 
the  title  was  well  known,  the 
Company  should  be  satisfied  with- 
out the  production  of  the  deeds. 
To  this  the  Company  objected 
and  proposed  to  pay  the  money 
into  a  bankers'  in  the  names  of 
the  respective  solicitors  pending 
the  investigation  of  the  title.  The 
tenant  for  life's  solicitor  there- 
upon suggested  that,  as  the  money 
must  be  paid  into  Court,  it  had 


better  be  so  at  once.  The  Com- 
pany thereupon  paid  the  money 
into  Court  to  the  account  of  the 
Bailway  Act  only,  and  communi- 
cated to  the  tenant  for  life's  soli- 
citor that  they  had  paid  the  money 
into  Court  under  the  69th  section 
of  the  Lands  Clauses  Consolida- 
tion Act.  The  solicitor  for  the 
tenant  for  life  thereupon  reminded 
them  that  interest  at  5/.  per  cent, 
would  continue  to  be  payable  till 
the  purchase  was  completed.  To 
this  the  Company's  solicitor  re- 
turned no  answer,  and,  although 
several  other  communications 
passed  between  the  solicitors  re- 
specting the  purchase,  the  Com- 
pany's  solicitor  did  not,  till  a  year 
afterwards,  express  any  objection 
to  the  payment  of  interest.  The 
money  remained  uninvested  dur- 
ing the  whole  of  that  period. 
Held  that  the  Company  had  ac- 
quiesced 
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quiesced  in  tlie  vendor's  view  of  12 
the  case,  and  were  bound  to  pay 
interest  up  to  the    investment. 
Ex  parte  The  Earl  of  Rardwicke, 

297 
8ee  Bill  of  Eetiew. 

CONTEIBUTOBT,  8. 

IirjimcTioK,  2,  3. 


ACTION. 
8m  Beputsd  Owkbbbhif. 

ACT  OF  BANKRUPTCY. 

See  ABBAiranto  Debtob. 
Pabtioul^jis  of  Demand. 

ACT  OF  PARLIAMENT. 
See  Public  Comfavt. 

ACKNOWLEDGMENT. 
See  Limitations. 

ADJOUENMENT. 

See  A]>jni>iCATiON,  2. 

ADJUDICATION. 

1.  Where  a  bankrupt  does  not  con- 
test the  validity  of  an  adjudication 
of  his  bankruptcy  before  a  Com- 
missioner within  the  period  pre- 
scribed by  the  104th  section  of 
the  Act  12  &  13  Vict.  c.  106  for 
showing  cause  against  such  adju- 
dication, the  Commissioner  has, 
after  that  period,  no  authority  to 
entertain  an  application  to  review 
the  adjudication,  either  under  that 
section,  or  under  the  233rd  sec- 
tion.    Sx  parte  Carter^  212 


In  the  phrase  "  Buch  ertended 
time  not  exceeding  fourteen  dayi 
in  the  whole,"  in  the  104*h  lee- 
tion  of  the  Bankrupt  Law  Con- 
solidation Act,  the  words  "  such 
extended  time"  mean  "  suA 
further  time,"  and  the  time  is 
to  be  reckoned  exclusiTelj  of  the 
original  seven  days. 

The  provisions  of  the  aection 
do  not  preclude  the  Commissions 
from  adjourning  the  hearing  on 
showing  cause,  when  it  has  ooin- 
menced  within  the  proper  time. 
Ex  parte  OasteUi,  437 

See  ANimiLENe,  1. 
Bankbuptot. 


ADMINISTRATION. 

1.  Where  a  person  had  at  his  death, 
and  when  letters  of  administratioii 
were  granted,  bona  notabiUa  in  one 
diocese  only,  the  subsequent  pay- 
ment of  a  portion  of  them  into  the 
Court  of  Chancery  does  not  ren- 
deraprerogative  probate  necessary 
to  obtain  payment  out  of  Court 
Where  therefore  an  intestate 
was,  at  his  death,  entitled  to  lega- 
cies under  two  wills  which  had 
been  proved  in  the  Consistory 
Court  of  Chester^  in  which  diocese 
the  executors  and  trustees  of  both 
wills  were  also  living  at  the  death 
of  the  intestate,  and  letters  of  ad- 
ministration to  the  intestate,  who 
died  abroad,  were  granted  by  the 
same  Court,  and  afterwards  the 
trustees  of  one  of  the  wills  paid 
the  money  into  the  Court  of 
Chancery  under  the  Trustees'  Be- 
lief 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


lief  Act,  it  WBB  held  that  the  dio- 
cesui  letters  of  administratioa 
were  sufficient  to  authorize  the 
adminiatntor  to  receive  the  money 
out  of  Court.  Se  KnovtUa,  60 
2.  The  personal  estate  of  an  intes- 
tate consisted  of  a  reversionary 
share  in  the  proceeds  of  trust 
property,  which  at  her  death  was 
unsold,  and  situate  within  the 
jurisdiction  of  an  Archdeaconry 
Court.  Adminiatration  was  not 
taken  out  to  her  till  after  the  re- 
version had  fallen  into  possession ; 
the  trust  property  had  beeiL  sold, 
and  the  intestate's  share  had  been 
paid  into  the  Court  of  Chancery 
under  the  Trustees'  Belief  Act. 
Letters  of  administration  were 
then  granted  fay  the  Archdea- 
conry Court.  Held,  that  they 
were  sufficient  to  entitle  the  ad- 
ministrator to  payment  of  the 
share  out  of  Court,  and  that  a 
prerogative  administration  was 
not  requisite.     ^  fencer,    Sll 

AGENT. 
See  CoNsianx. 


AGREEMENT. 
0  Champebty. 

FEA.IID. 

Imjunotiom,  1, 

RaILWAX   COILSAJFI. 

Sfxcific  Febfobhasox,  1,2, 
8,1,6. 

ALLOTTEE. 

See  COHTBIBUTOBX,   1. 


ANNTTLLING. 

1.  Under  the  new  Bankrupt  Act,  as 
under  the  former  law,  it  is  not 
sufficient  ground  for  annulling  an 
adjudication  that  its  legal  validity 
may  be  subject  to  doubt.  Ex 
parte  Boieer,  468 

2.  A  petition  to  annul  an  adjudica- 
tion may  be  presented  by  a  cre- 
ditor to  the  Commissioner,  and  it 
is  sufficient  if,  he  appeal  &om  the 
Commbsioner's  decision  upon  it, 
within  twenty-one  days,  although 
much  more  time  may  have  elapsed 
since  the  adjudication. 

The  circumstance  that  an  order 
to  annid  will  leare  unimpeacbed 
an  SBsignment  of  all  the  bank- 
rupt's effects  to  the  creditor  ap- 
plying for  the  annulling  order 
is  not  sufficient  ground  for  refus- 
ing to  annul  an  adjudication  un- 
supported by  the  legal  requisites. 
HeparU  Bean,  486 

See  AwmiioATioii,  1. 

Fabtioitlibs  or  Dxkass. 

ANSWER. 

See  LiiciTATioira. 

Fbosdotioit. 

APPEAL. 

1.  On  an  appeal  &om  part  of  a  de- 
cree the  whole  case  is  open  to 
the  respondents.    Watte  T.  Sytaet, 

240 

2.  Where  the  Court  below  haa  by 
decree  given  substantial  relief 
against  a  Defendant,  with  costs 
against  him  personally,  it  is  com- 
petent to  the  Court  of  Appeal 

affirming 
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affirming  the  decree  as  to  the 
relief,  to  vary  it  as  to  the  costs ; 
but  to  render  this  course  correct 
there  ought  to  be  a  judicial  dis- 
sent as  to  the  costs,  strong,  clear, 
and  undoubting.  Be^fnellY.Sprye^ 

660 
8.  The  time  of  the  Commissioner 
signing  and  delivering  out  an 
order,  and  not  the  time  of  his 
pronouncing  it,  is  its  true  date 
with  reference  to  an  appeal.  JEx 
parte  Sealap,  477 

4.  Where  the  Court  concurred  in 
opinion  upon  the  effect  of  the 
evidence  as  it  stood,  and  only 
differed  upon  the  question  whether 
the  Appellant  should  have  an  op- 
portunity of  proceeding  at  law, 
held  that  the  appeal  ought  to  be 
dismissed  with  costs.     Be  Olarke^ 

43 
See  Akitvlliito,  2. 
Assignees. 
Cebtificate,  3. 
Costs,  1,  2. 

APPOINTMENT. 
See  Tbustee,  4. 

ABBITEATION. 
See  Injunotxok,  2. 

ABBANGING  DEBTOE. 

Ail  order  under  the  arrangement 
clauses  of  the  Bankrupt  Law 
Consolidation  Act,  granting  pro- 
tection till  a  day  certain,  and  not 
till  Airther  order,  is  irregular; 
and  where  a  trador  has  obtained 
an  order  #v  paii«  in  that  form,  it 


affords  no  protection  against  a 
summons  under  the  78th  sedacm 
of  the  Act.  Exptarte  Sower^  460 

ASSETS. 

See  MAimTTAT.T.TWft, 

ASSIGNEES. 

The  removal  of  assignees  is  a  matter 
within  the  discretion  of  the  Com- 
missioner, with  which  the  Appel- 
late Court  wiU  not  interfere 
merely  because  it  doubts  whether 
it  would  have  acted  as  the  Com- 
missioner has  done.  Therefore, 
where  the  Commissioner  gave  the 
assignees  time  to  consider,  whe- 
ther they  would  remove  solicitors 
whom  they  had  appointed,  and 
who  were  related  to  the  bankrupt^ 
or  would  themselves  retire,  and 
the  assignees  declined  to  do 
either,  and  the  Commissioner  re- 
moved the  assignees,  the  Court 
dismissed,  with  costs,  an  appeal 
from  the  Commissioner's  decision. 
Ex  parte  Bates,  452 

See  Befitted  Owitbbship. 

ASSIGNMENT. 

An  agreement  between  a  debtor  and 
a  creditor  that  the  debt  owing 
shall  be  paid  out  of  a  specific 
fund  coming  to  the  debtor,  or  an 
order  given  by  a  debtor  to  his 
creditor  upon  a  person  owing 
money,  or  holding  fiinds  belong- 
ing to  the  giver  of  the  order,  <h- 
recting  such  person  to  pay  such 
funds  to  the  creditor,  will  operate 
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as  an  equitable  assignment  of 
such  debt  or  funds. 
A  Railway  Company  was  indebted  to 
A,y  their  engineer,  who  was  greatly 
indebted  to  his  banker.  The  latter 
having  pressed  for  payment  or  se- 
curity, ^.,by  letter  to  the  solicitors 
of  the  Company,  authorized  them 
to  receive  the  money  due  to  him 
firom  the  Railway  Company,  and 
requested  them  to  pay  it  to  the 
banker.  The  solicitors,  by  letter, 
promised  the  banker  to  pay  him 
such  money  on  receiving  it.  Reld^ 
that  this  did  not  amount  to  an 
equitable  assignment  of  the  debt. 
Bodich  V.  QandeU,  753 

See  AiTKiJLLiNO,  2. 

ATTENDANCE. 

See  Won>iKO-UF  Aotb. 

ATTORNEY. 
See  Taxatxok,  2. 


BANKER. 

See  Fbosndlt  SociETr. 

BANKRUPTCY. 

A  creditor  is  not  entitled  to  inspect 
the  proceedings  for  the  purpose 
of  enabling  him  to  impeach  the 
validity  of  the  adjudication.  Ex 
parte  Bimelly  491 

See  Adjudication,  1,  2. 

Annulling,  1. 

Appeal,  3. 

Abranginq  Debtor. 

Assignees. 


Certificate,  1,  2,  3,  4. 
Commissioner. 
Fraudulent  Deed,  2. 
Friendly  Society. 
Particulars  of  Demand. 
Protection. 
Reputed  Ownership. 

BIDDING, 
See  Winding-up  Acts. 

BILL. 
See  Pleading,  1,  2. 

BILL  OF  REVIEW. 

The  Plaintifi^  in  a  cross  suit,  in 
which,  as  well  as  in  the  original 
suit,  a  decree  had  been  made 
against  him,  with  costs,  moved 
for  a  further  production  of  docu- 
ments, which  had  been,  as  he 
alleged,  withheld  firom  him  by 
reason  of  untrue  statements  in 
the  answer,  and  for  leave  to  file  a 
supplemental  bill  in  the  nature  of 
a  bill  of  review.  The  motion,  as 
regarded  the  documents,  was  re- 
fused, with  costs  ;  but,  by  consent 
leave  was  given  to  file  a  supple- 
mental bill,  on  the  Plaintiff  de- 
positing 50^.  The  supplemental 
bill  was  filed,  and,  pending  the 
hearing  of  the  appeal  in  the  ori- 
ginal suit,  the  Defendants  moved 
that  aU  proceedings  against  them 
for  want  of  answer  in  it  might  be 
stayed  till  after  the  PlaintUT  had 
paid  the  costs  of  the  motion  (for 
non-payment  of  which  he  was  in 
contempt),  or  otherwise  that  the 
time  for  answering  might  be  en- 
larged. 
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larged.  The  time  was  enlarged 
for  four  weeks,  without  prejudice 
to  an  application  to  stay  proceed- 
ings. After  the  original  decree 
had  been  affirmed,  with  costs,  the 
Defendants  moved  that  all  pro- 
ceedings in  the  supplemental  suit 
might  be  stayed  until  after  the 
Plaintiff  should  have  paid  the 
costs  of  the  first-mentioned  mo- 
tion, and  also  of  the  original  and 
cross  suits  (for  non-payment  of 
which  hist-mentioned  costs  he  was 
also  in  contempt) :  JECeld^  that  the 
motion  was  properly  refused  as 
regarded  the  latter  costs,  on  the 
ground  of  acquiescence ;  but  that, 
as  regarded  the  former,  the  order 
ought  to  have  been  made.  Sptye 
T.  Beynell,  702 

BREACH  OF  TRUST. 
See  Tbitstee,  2,  3. 

BTJILDINa  SOCIETY. 

The  owner  of  shares  in  a  Benefit 
Building  Society  gave  a  mortgage 
security  on  leaseholds  for  sums 
advanced  to  him  by  the  Society 
in  respect  of  his  shares.  He  sub- 
sequently claimed  to  be  enabled 
to  redeem  the  premises  so  mort- 
gaged, upon  the  terms  of  repay- 
ing the  amounts  advanced  to  him 
by  the  Society  less  the  amount  of 
subscriptions  which  he  had  paid, 
and  the  proportion  of  profits  in 
the  Society  to  which  he  was  en- 
titled, and  he  instituted  a  suit 
for  redemption  accordingly. 


J3^ld,  by  the  Lord  Chancellor 
dismissing  the  bill,  that  he  was 
not  entitled  to  redeem,  except 
upon  the  terms  of  paying  all 
sums  which,  according  to  the 
rules  of  the  Society,  were  then 
due,  or  might  thereafter  become 
due,  during  the  probable  dura- 
tion of  the  Society.  Seagmoe  v. 
Fope,  773 


CALL. 

1.  By  the  subscription  contract  of 
a  provisionally  registered  Rail^y 
Company,  giving  the  .usual  powers 
to  the  committee  of  management, 
the  persons  who  were  parties  to 
the  agreement  of  the  third  part, 
covenanted,  that,  in  the  event  of 
the  application  to  Parliament  be- 
ing unsuccessful,  they  would  pay 
and  discharge  all  the  costs  and 
expenses  which  should  have  been 
incurred  with  a  view  to  the  for- 
mation of  the  undertaking,  and  all 
other  costs  and  charges  of  every 
description  of  and  incidental  to 
the  undertaking,  such  costs  and 
charges  to  be  assessed  rateably 
on  the  sums  subscribed  by  them 
respectively.  On  winding  up  the 
Company  under  the  Winding-up 
Acts,  it  was  alleged  on  behalf  of 
some  of  the  contributories,  that 
the  managing  committee  had  re- 
ceived, by  means  of  the  deposits, 
much  more  than  sufficient  for  the 
payment  of  all  necessary  costs, 

charges. 
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charges,  and  expenses  of  every 
description,  and  had  misapplied 
considerable  sums.  Proceedings 
were  commenced  before  the  Mas- 
ter to  enforce  payment  from  the 
members  of  the  committee  of  the 
amount  due  from  them;  but  it 
appeared  from  the  affidavit  of  the 
official  manager  that  it  was  not 
reasonably  probable  that  any  con- 
siderable sum  would  be  realized 
by  these  proceedings.  While  they 
were  in  the  course  of  prosecution, 
a  call  was  made  on  the  contribu- 
tories  who  had  executed  the  deed, 
rateably,  to  provide  a  fund  for 
payment  of  the  costs  incurred  by 
the  official  manager  in  the  prose- 
cution of  a  suit,  and  the  defence 
of  an  action,  (both  of  which  were 
undertaken  with  the  sanction  of 
the  Master,)  and  generally  in 
winding  up  the  Company.  Held, 
that  the  call  had  been  properly 
made.     €kiy*s  case,  347 

2.  Where  the  Master  has  made  an 
estimate,  so  far  as  is  practicable, 
of  the  total  amount  for  which, 
under  the  Winding-up  Acts,  the 
contributories  are  liable,  he  may 
properly  make  a  call  for  that 
amount,  and  the  costs  of  winding 
up,  although  the  costs  have  not 
been  taxed,  and  the  exact  amount 
of  liabilities  are  not  ascertained, 
and  may  make  the  call  for  such 
sum  as  he  may  consider  likely  to 
realize  the  sum  required.  Dale's 
case,  513 

CERTIFICATE. 
1 .  Railway  stock  is  within  the  201st 


section  of  the  Bankrupt  Law 
Consolidation  Act,  which  provides 
that  no  bankrupt  shall  be  entitled 
to  a  certificate  who  has,  within 
the  period  mentioned  in  the  Act, 
lost  200/.  by  any  contract  for  the 
purchase  or  sale  of  any  govern- 
ment or  other  stocL  ^  petrte 
Matheson,  448 

2.  A  proceeding  to  review  the  deci- 
sion of  a  Commissioner  who  has 
refused  a  certificate  under  the 
89th  section  of  the  Act  5  &  6 
Vict.  c.  122,  is  not  a  proceeding 
for  the  continuance  of  which  pro- 
vision is  made  by  the  4th  section 
of  the  Act  12  &  13  Vict.  c.  106, 
and  such  proceeding  cannot  be 
instituted  except  on  one  of  the 
grounds  specified  in  the  207th 
section  of  the  latter  Statute.  The 
expression  in  the  4th  section, 
that  nothing  in  the  Act  is  "to 
lessen  or  affect  any  rights  title,*' 
&c.,  of  a  person  by  virtue  of  pro- 
ceedings under  then  existing 
bankruptcies,  has  reference  only 
to  the  continuance  and  comple- 
tion of  proceedings  affecting  the 
administration  of  a  bankrupt's 
estate.  In  1847  the  Commissioner 
refused  the  allowance  of  a  bank- 
rupt's certificate  under  the  d9th 
section  of  the  Act  5  &  6  Vict.  c. 
122;  in  1851,  after  the  death  of 
the  Commissioner,  the  bankrupt 
applied  to  his  successor  with  the 
view  of  having  the  matter  reheard, 
alleging  that  the  statement  of  the 
opposing  creditor  on  the  occasion 
of  the  refusal  was  partial  and  im- 
perfect: Held,  that  the  applica- 
tion 


826 


INDEX  TO  THE  PRINCIPAL  MATTERS, 


tion  could  only  be  made  under 
the  provisions  of  the  207th  sec- 
tion of  the  Act  12  &  13  Vict.  c. 
106 ;  and  that  inasmuch  as  the 
refusal  of  the  certificate  was  not 
obtained  hj  false  evidence  or  im- 
proper suppression  of  evidence  or 
by  fraud  the  original  decision 
could  not  be  reviewed.  Mv  parte 
EiggvM(m^  204 

8.  A  creditor  who  has  not  been  per- 
mitted to  oppose  the  certificate 
before  the  Commissioner,  on  the 
ground  of  his  having  omitted  to 
give  the  requisite  notice  of  his 
intention  to  oppose,  cannot  be 
heard  in  support  of  the  Commis- 
sioner's decision,  refusing  the  cer- 
tificate and  protection,  on  an  ap- 
peal from  that  decision.  The 
bankrupt's  certificate  will  be  al- 
together refused  if  it  appear  that 
he  has  systematically  bought  on 
credit  to  sell  at  less  than  cost 
price.     Ex  parte  HoUhouse,   237 

4.  Semble,  that  after  the  Commis- 
sioner has  absolutely  refused  a 
bankrupt's  certificate,  it  cannot 
be  referred  back  to  him  to  review 
his  decision.    Ex  parte  JVhitaker^ 

459 

CEETinCATE     FOE     JUDG- 
MENT. 

See  Peoteotion. 

CESTUI  QUE  TRUST. 
See  Teustee,  3. 

CHAMPEETY. 
Where  -4.,  having  a  right  which  was 


supposed  to  be  of  uncertain  ex- 
tent, likely  to  be  resisted  or  ques- 
tioned, and  not  susceptible  imme- 
diately or  easily  of  proof,  and  B. 
undertook  the  ascertaiiunent  and 
establishment  of  this  rights  on 
the  terms  of  the  expenditure  for 
the  purpose  being  his,  and  of  his 
having  half  the  benefit  of  what 
should  be  so  obtained  :  Held,  that 
such  an  agreement,  (whether  it 
amounted  strictly  in  point  of  law 
to  champerty  or  maintenance  so 
as  to  constitute  a  punishable  of- 
fence or  not,)  must  be  considered 
against  the  policy  of  the  law,  mis- 
chievous, and  such  as  a  Court  of 
Equity  ought  to  discourage  and 
relieve  against.     Beynell  y.  S^pr^ 

660 

CHAEGE. 

See  AssiOKMEKT. 

CHAEITT. 

A  testator  devised  and  bequeathed 
residuary  estate,  consisting  partly 
of  real  estates  ini\^^  South  Wales, 
to  trustees  upon  trust  to  apply 
the  same  at  their  absolute  and 
uncontrollable  discretion,  for  the 
benefit  and  advancement  and  pro- 
pagation of  education  and  learn- 
ing in  any  part  of  the  world,  so  far 
as  circumstances  would  permit: 
Held,  a  valid  charitable  bequest. 
Whicker  v.  HwrnCy  506 

See  Scotch  TTthk, 

CLIENT. 

See  Taxatiok,  1. 

COMMISSION. 
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COMMISSION. 
See  LuNAOT,  1. 

COMMISSIONER. 

The  annuity  awarded  to  a  country 
Commissioner  of  Bankrupts  un- 
der the  68th  section  of  the  Act 
6  &  6  Vict.  c.  122,  passes  to  his 
assignees  on  his  insolvency,  and 
does  not  fall  within  the  cases  of 
exception  mentioned  in  the  56th 
section  of  the  Act  for  the  Relief 
of  Insolvent  Debtors,  1  &  2  Vict. 
c.  110. 

Mode  of  proceeding  to  enable 
the  assignee  in  insolvency  to  re- 
ceive such  an  annuity  when  the 
insolvent  refuses  to  make  the  re- 
quisite affidavit  that  he  does  not 
hold  any  office  of  emolument. 
Spooner  v.  JPayne,  383 

See  Adjudication,  1,  2. 
Appeal,  3. 
Assignees. 
Ceetdfioate,  4. 

COMMITTEE. 
See  Lunacy,  4. 


COMMITTEE-MAN. 

See  CONTEIBUTOET,  1. 

COMPANY. 

See  CONTBIBUTOET. 

Winding-up  Acts. 

COMPENSATION. 

See  Commissioner. 
Injunction,  2. 


COMPOSITION. 

See  Tithes. 

COMPOSITION  DEED. 
See  Annulling,  2. 

CONSrOEEATION. 
See  Pbaudulent  Died,  2. 

CONSIGNEE. 

Q  a  case  where  A.  had  agreed  to 
remit  certain  consignments  to  B. 
and  B.  had  agreed  to  account 
with  A.  for  the  proceeds  of  such 
consignments :  Held,  that  it  was 
not  competent  at  any  time  after- 
wards for  B.  to  assert  a  parar 
mount  title  to  the  proceeds  of 
such  consignments.  ZiUueta  v. 
Vinent,  315 

CONTINGENT  INTESEST. 
See  Will,  1. 

CONTEIBUTOET. 

1.  A.  B.  and  C.  D.  were  members 
of  the  managing  committee  of  a 
provisionally  registered  railway 
Company,  and  as  such  had  allotted 
to  them  and  accepted  one  hun- 
dred shares  in  the  Company:  at 
a  meeting  of  the  managing  com- 
mittee, an  instruction  was  given 
for  the  allotment  of  shares  ac- 
cording to  a  scheme  by  which  five 
hundred  shares  were  reserved  to 
each  member  of  the  managing 
committee :  a  report  was  made  by 
the  secretary  of  the  company  at 

a  subsequent 
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a  subsequent  meeting  at  which 
A.  B.  and  C.  D.  were  both  pre- 
sent that  shares  had  been  allot- 
ted according  to  the  scheme ;  but 
no  farther  evidence  appeared  of 
allotment  of  shares  to,  or  accept- 
ance of  shares  by  the  members  of 
the  committee :  A,  B,  and  C,  D. 
subsequently  executed  the  parlia- 
mentary contract  in  respect  of  one 
hundred  shares  only:  Held,  on 
the  winding-up  of  the  Company, 
that  the  liability  of  A.  B,  and 
C,  D.  as  contributories  was  limit- 
ed to  the  one  hundred  shares,  and 
was  not  affected  by  the  proposed 
reservation  of  the  five  hundred 
shares.     Sharp  and  Jameses  ease, 

565 
2.  By  the  deed  of  settlement  of  a 
Company  its  directors  had  the 
power  of  purchasing  on  behalf  of 
the  Company  shares  in  the  capital 
of  the  Company  when  there  should 
be  a  surplus  fund  of  10,000/.,  and 
there  was  no  prohibitory  clause  in 
the  deed  restricting  the  purchase 
under  other  circumstances.  The 
deed  provided  the  mode  by  which 
a  shareholder  parting  with  his 
shares  was  to  be  relieved  from 
subsequent  responsibility.  The 
deed  idso  contained  clauses  regu- 
lating the  mode  of  convening  ex. 
traordinaiy  and  general  meetings, 
and  provided  that,  where  an  ex- 
traordinary meeting  was  to  be 
convened,  notice  should  be  given 
of  the  specific  object  of  the  meet- 
ing to  each  shareholder.  The 
Company  being  in  insolvent  cir- 
cumstances,   an      extraordinary 


meeting  was  held  and  a  resolu- 
tion passed,  the  pmport  of  which 
had  not  been  previously  notified, 
authorizing  the  directors  to  pur- 
chase, within  three  months,  the 
shares  of  any  member  who  was 
desirous  of  retiring  from  the  Com- 
pany, who  would  lend  to  the  Com- 
pany a  sum  equal  to  the  pur- 
chase-money.   After  the  expira- 
tion of  the  three  months,  a  gene- 
ral meeting  of  the  Company  was 
held,  at  which  the  directors  were 
authorized  to  allow  such  further 
time  as  they  might  think  reason- 
able to  those  shareholders  who 
had  not  complied  with  the  resolu- 
tion of  the  extraordinary  meeting 
and  the  forfeiture  of  the  shares  of 
those  proprietors  who  should  con- 
tinue to  be  defaulters  was  sanc- 
tioned.   Acting  on  the  resolution 
of  the  general  meeting,  W.  L, 
sold  his  shares  to  one  of  the  di- 
rectors on  behalf  of  the  Company, 
and  lent  a  sum  equivalent  to  the 
purchase-money,    receiving    the 
loan  note  of  the  Company.  Having 
died  before  the  transfer  of  the 
shares  was  effected  with  all  the 
formalities  prescribed  by  the  deed, 
the  Company,  at  the  instance  of 
his  executor,  completed  the  trans- 
fer by  the  execution  of  those  for- 
malities :  Held,  first,  that  the  re- 
solution   of    the     extraordinary 
general  meeting,  being  invalid  was 
incapable  of  being  ratified  by  the 
general    meeting  whose    powers 
were  limited  to  acts  not  contrary 
to  the  deed ;  and,  secondly,  thiub 
the  resolution  of  the  general  meet- 
ing, 
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ing,  in  terms  applying  only  to  de- 
suiters,  could  Hot  be  construed 
to  extend  to  the  privilege  of  re- 
tiring from  the  partnership,  which 
had  expired  by  lapse  of  time ;  and, 
thirdly,  that  the  Master,  acting 
under  an  order  for  winding  up 
the  Company,  had  rightly  in- 
cluded the  executor  in  the  list 
of  contributories  without  qualifi- 
cation. Lav}€s*9  casej  421 
8.  In  deciding  whether  a  party  is  or 
is  not  a  contributory  within  the 
meaning  of  the  Joint  Stock  Com- 
panies Winding-up  Acts,  the  point 
to  be  ascertained  is,  whether  he  is 
liable  in  any  manner  whatsoever 
tocontribute  to  the  debtsliabilities 
and  losses  of  the  Company,  and  it 
is  not  necessary  that  he  should  be 
a  member  of  the  Company  accord- 
ing to  the  strict  provisions  of  the 
deed  of  settlement. 

If  directors,  not  following  the 
formalities  prescribed  by  the  deed 
of  settlement,  adopt  in  respect  of 
a  particular  transaction  and  for 
the  purpose  of  constituting  share- 
holders a  new  rule  of  proceeding, 
and  a  party  treats  himself  and  is 
treated  by  the  directors  as  a  share- 
holder by  virtue  of  such  a  trans- 
action, it  is  not  competent  either 
to  the  party  or  the  directors  sub- 
sequently to  repudiate  the  trans- 
action on  the  ground  of  the  non- 
compliance with  the  formalities 
required  by  the  deed  of  settle- 
ment. 

A.  B.  became  the  owner  of 
shares  in  a  joint-stock  Company 
by  transfer  from  former  holders, 


and  treated  himself  and  was 
treated  by  the  directors  as  a  share- 
holder: all  the  formalities  of  the 
deed  of  settlement  were  not  how- 
ever observed  in  the  transaction : 
Held,  nevertheless,  that  every 
matter  of  substance  having  been 
complied  with,  the  executom  of 
A,  B.  were  properly  placed  on  the 
list  of  contributories  in  respeot  of 
the  shares,  on  the  winding  up  of 
the  Company.  Strqffon**  Ikeeu- 
tors*  c(ue^  576 

4.  A  shareholder  in  a  Joint  Stock 
Company  who  had  sold  his  shares, 
held,  under  the  terms  of  the  Deed 
of  Settlement  of  the  Company, 
not  to  be  a  contributory  in  respect 
of  liabilities  of  the  Company  in- 
curred previously  to  the  sale  of 
the  shares.     CroxtofCt  eoie^    600 

See  Call,  1. 
Costs,  2. 
WiHDiKO-up  Acts. 

CORPORATION. 
See  Specific  Psbforicakoe,  8. 

COSTS. 

1 .  When  the  Appellate  Court  agrees 
with  the  main  relief  granted  by 
the  Court  below,  it  requires  a  very 
strong  case  to  induce  it  to  depart 
from  the  decision  as  to  costs. 
Blenkinsopp  v.  Blenkinsopp,    495 

2.  The  general  rule  of  practice  of 
the  Court  of  Chancery,  by  which 
a  successful  Appellant  is  not  al- 
lowed the  costs  of  his  appeal,  does 
not  apply  to  proceedings  under 
the  Winding-up   Acts,    but  the 

costs 
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costs  of  all  tho  proceedings  are  in 
the  discretion  of  the  Court.  In 
a  case  where  the  Official  Manager 
succeeded  before  the  Master  and 
on  appeal  before  the  Vice-Chan- 
ceUor  in  obtaining  the  name  of  a 
party  to  be  included  in  the  list  of 
contributories,  but  these  decisions 
were  ultimately  reyersed  by  the 
Lord  Chancellor,  the  costs  of  all 
the  proceedings,  including  the 
costs  of  the  appeals  and  in  the 
Master's  office,  were  ordered  to 
be  paid  by  the  Official  Manager 
to  the  party  sought  to  be  charged. 
JBr  forte  Hall,  1 

See  Appial,  2,  4. 
Bill  ot  Eiview. 
Call,  1, 2. 
LuirACT,  1,  8. 
Mabbied  Womak. 
mobtoaoe,  3. 
Flbadino,  2. 
Public  Compakt. 
solioitob. 

SPEOinO  PEBFOBMAlfOB,  5. 

Taxation,  1,  2. 

COVENANT. 

If  a  man  is  bound  to  execute  a  deed 
containing  particular  covenants, 
and  by  the  desire  of  those  who 
have  a  right  to  call  on  him  to  ex- 
ecute that  deed  he  executes  an- 
other deed  containing  a  covenant 
that  he  will  obey,  observe,  and 
perform  all  the  covenants  in  the 
principal  deed,  he  becomes  bound 
by  the  principal  deed.  StntffbtCs 
Execvtore^  case,  576 


BEBT. 
See  AsBiovicsHT. 

DEBTOE    AND    CBEDITOB. 
See  AvBLAJfansfQ  Dbbtob. 

DECREE. 
See  Bill  op  'Rbytew. 


I 


DEED. 
See  Fbauduuskt  Deep. 

DELAY. 
See  LnoTATiOKB. 

SpeCIFIO   PSBFOBMASrOE,  3. 
TAXATIOKy  2. 

DISSENTERS. 
See  SooTOH  Kxrk. 

DOCUMENTS. 
See  PBODuonoK. 

DOMESTIC  SBIIVANT. 

A  testator  by  his  will  gave  to  each 
person  as  a  servant  in  his  domestic 
establishment  at  the  time  of  h» 
decease  a  yearns  wages  beyond 
what  should  be  due  to  him  or  her 
for  wages :  Held,  that  a  head  gar- 
dener, who  lived  in  one  of  tiie 
testator's  cottages  and  was  not 
dieted  by  the  testator,  was  not 
entitled  to  a  year's  wages  mider 
the  will.     Offle  v.  Morgan^       359 

ECCLESIASTICAL  COUET. 
See  Fbaudulsnt   Deed,  1. 

ENGINEER. 
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ENGINEER. 

See  Assignment. 

EQUITY. 
See  Husband  and  Wife. 

EVIDENCE. 

1.  An  illiterate  person  who  could  not 
write  signed  an  instrument,  pur- 
porting to  grant  all  his  property  to 
his  wife,  as  her  sole  and  absolute 
property,  and  shortly  afterwards 
died.  On  a  suit  instituted  by  the 
wife  to  have  the  husband's  heir 
declared  a  trustee  for  her :  Held, 
that  it  was  incnimbent  on  the 
Plaintiff  to  show  that  the  grantor 
understood  the  nature  of  the  in- 
strument; and,  as  the  evidence 
merely  showed  that  the  instru- 
ment had  been  read  over  to  the 
grantor  by  an  unprofessional  per- 
son who  had  prepared  it,  and  as 
to  whose  capacity  to  explain  it 
there  was  no  evidence,  except 
such  as  rendered  such  capacity 
very  doubtful,  the  bDl  was  dis- 
missed.    JPrice  V.  JPrice,         808 

2.  The  Plaintiff's  case  was  proved 
by  a  written  document,  as  well  as 
by  the  examination  of  a  witness, 
who  was  also  examined  in  chief 
by  the  Defendants,  and  in  the 
course  of  such  examination  re- 
ferred to  the  document.  The 
Plaintiff  relied  upon  the  docu- 
ment before  the  Vice-Chancellor ; 
but,  on  appeal  before  the  Lord 
Chancellor,  rested  his  case  upon 
the  examination  of  the  witness 
only:  Held,  that  it  was  compe- 

VoL.  I.  3 


tent  for  him  to  do  so,  and  that 
the  Defendant's  objection  to  the 
reception  of  this  evidence  as  se- 
condary could  only  be  supported 
by  his  producing  the  written 
document.     Ogle  v.  Morgan,  359 

3.  The  Plaintiff  relied  on  the  De- 
fendants'  knowledge  of  a  fact  said 
to  be  communicated  to  them  in  a 
letter,  of  which  no  copy  was  kept, 
but  the  receipt  of  which  the  De- 
fendants admitted.  The  Defend- 
ants denied  that  it  contained  the 
statement  alleged,  but  did  not 
produce  the  letter,  or  satisfacto- 
rily account  for  its  non-produc- 
tion :  Held,  under  these  circum- 
stances, that  the  Plaintiff's  repre- 
sentation must  be  taken  to  be 
true.     Ltimley  v.  Wagnerj       604 

4.  A  document  containing  all  the 
requisites  to  make  it  a  valid  con- 
tract, and  purporting  to  be  a  re- 
ceipt though  by  reason  of  its  be- 
ing insufficiently  stamped  inad- 
missible as  such,  may  be  received 
as  evidence  of  the  contract.  Evans 
V.  JProiheroe,        *  572 

See  Scotch  Kibk. 

SUEETT. 

EXECUTOR. 

See  CONTEIBUTOET,  2,  3. 

EXONERATION. 
See  Tetjstee,  1. 


FEME  COVERT. 

See  Mabeied  Woman. 
I  D.  M.  o.  FRAUD. 
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FRAUD. 

Where  one  contracting  party  has 
intentionally  mifilcd  the  other,  by 
describing  his  rights  as  being  dif- 
ferent from  what  he  knew  them 
really  to  be,  it  is  no  answer  to  the 
charge  of  fraud  to  say,  that  the 
party  alleged  to  be  guilty  of  it 
recommended  the  other  to  take 
advice,  or  even  put  into  his  hands 
the  means  of  discovering  the  truth. 
However  negligent  the  party  may 
have  been  to  whom  the  incorrect 
statement  has  been  made,  yet  that 
is  a  matter  affording  no  ground  of 
defence  to  the  other. 

Where  one  of  the  parties  to  a 
negociation  induces  the  other  to 
contract  on  the  faith  of  represen- 
tations any  one  of  which  has  been 
untrue,  the  whole  contract  is  to 
be  considered  as  having  been 
obtained  fraudulently ;  nor  is  the 
case  varied  by  the  circumstance 
that  the  untrue  representation 
was  in  the  first  instance  the  re- 
sult of  innocent  error,  if,  after  the 
discovery  of  the  error,  the  party 
who  made  the  representation 
suffer  the  other  to  continue  in 
that  error.  Beynell  v.  JSj>rye,     660 

See  PLEADiyo,  2. 


FRAUDULENT  DEED. 

1.  In  1842,  a  husband,  pending  pro- 
ceedings against  him  in  the  Eccle- 
siastical Court  for  divorce,  exe- 
cuted a  voluntary  settlement  of 
real  and  personal  estate,  with  the 
intent  of  defeating  any  process  in 


the  nature  of  execution.  Seques- 
tration afterwards  issued  against 
him  under  an  Act  of  Parliament 
not  in  existenoe  when  the  settle- 
ment was  made.  On  a  bill  filed 
by  the  wife,  held  that  she  was  en- 
titled to  have  the  deed  set  aside, 
and  to  have  an  account  of  the  re- 
ceipts of  the  trustees  from  the 
time  of  the  institution  of  the  suit. 
Blenkinsop  v.  Blenkinwopj  495 
2.  A  trader  being  in  insolvent  cir- 
cumstances, covenanted  bj  an  an- 
tenuptial settlement  to  pay  500/. 
to  trustees  to  be  heldby  them  upon 
trust  for  such  persons  as  the  in- 
tended wife  should  appoint,  and 
subject  thereto  upon  trust  for  the 
intended  wife  for  life  for  her  sepa- 
rate use,  then  for  the  husband  for 
life,  and  then,  as  to  the  capital,  in 
trust  for  the  survivor.  GThe  settle- 
ment also  extended  to  certain 
property  belonging  to  the  in- 
tended wife,  who  was  wholly  un- 
aware of  the  intended  husband's 
insolvency:  Held,  on  the  hus- 
band's bankruptcy,  that  the  settle- 
ment was  valid  against  the  assig- 
nees, and  entitled  the  trustees  to 
prove  Tor  the  600/.  Ex  parte 
M'Bumie't  Tnutees,  441 


FRAUDS,  STATUTES  OF. 
See  Surety. 


FRIENDLY  SOCIETY. 

By  the  rules  of  a  Friendly  Society 
it  was  provided  that  there  should 
be  appointed  a  treasurer  or  trea- 
surers, 
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surers,  in  whose  hands  should  be 
deposited  all  the  cash  belonging 
to  the  society,  until  the  same 
should  be  placed  out  at  interest ; 
and  that,  as  soon  as  a  sufficient 
sum  should  be  collected,  it  should 
(after  leaving  in  the  club-box  a 
sufficient  sum  to  pay  the  sick  and 
other  expenses  of  the  society)  be 
deposited  in  the  hands  of  the 
treasurer  or  treasurers  of  the 
society,  and  that  the  clerk  and 
two  stewards  should  take  the  same 
to  the  bank.  No  formal  appoint- 
ment of  treasurer  was  made,  but 
the  monies  of  the  society  were 
paid  into  a  bank :  Held,  that  the 
bankers  were  not  "  employed  "  as 
officers  of  the  society,  so  as  to 
entitle  the  society  upon  their 
bankruptcy  to  payment  in  full. 
Ex  parte  Offord,  483 


GAMING. 

See  Cbbtificati,  1. 

GARDENER. 
See  Domestic  Sebyavt. 

GENERAL  MEETING. 

See  CONTBIBXJTOBT,  2. 


an  order  of  the  Court  giving  effect 
to  her  equity  to  a  settlement,  there 
is  no  established  rule  entitling 
her  to  have  the  property  limited 
in  the  events  of  failure  of  issue  of 
the  marriage,  and  of  her  dying  in 
her  husband's  lifetime,  upon  such 
trusts  as  she  shall  appoint,  and 
subject  thereto  upon  trusts  ex- 
cluding the  husband  from  any 
interest  in  the  settled  portion  of 
the  property.  In  the  absence  of 
special  circumstances,  the  limita- 
tion in  the  events  above  mentioned 
should  be  to  the  husband;  and 
the  facts  of  his  having  assigned 
his  interest,  and  having  become 
insolvent,  and  of  the  wife's  rela- 
tions being  in  humble  circum- 
stances, were  held  not  sufficient 
to  justify  a  departure  from  the 
general  rule,  to  the  prejudice  of  a 
purchaser  from  the  husband. 
Carter  v.  Taggart,  286 

See  Mabbied  Woman. 


HUSBAND  AND  WIFE. 
In  settling  a  wife's  property  under 


INCUMBRANCE. 
See  MoBTOAGE,  1, 2. 

SOLICITOB. 


INFANT. 

By  marriage  settlement  a  sum  of 
stock  was  vested  in  trustees,  upon 
trust  to  pay  the  dividends  to  the 
husband  and  wife  and  the  survivor 

3  12  during 
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during  life,  upon  the  condition 
that  they  should,  during  the  mi- 
norities of  their  children,  find  and 
provide  them  with  suitable  diet, 
clothing,  and  general  maintenance 
and  support,  in  proportion  to  the 
circumstances  and    condition    in 
life  of  the  husband  and  wife,  and 
to  the  expectancies  of  the   chil- 
dren; the  husband  subsequently 
presented  a  petition   under  the 
Insolvent  Debtors  Protection  Act, 
upon  which  an  official  assignee  was 
appointed,  and  an  order  for  pro- 
tection granted  on  the  terms  of 
his  paying  30/.  a-year  out  of  the 
diyidends  of  the  settled  estate,  in 
discharge  of  his  debts:  the  hus- 
band and  wife  afterwards  assigned 
all  their  interest  in  the  trust  fund 
to  jB.  O.,  an  assignee,  for  valuable 
consideration.     The  trustees  hav- 
ing paid  the  fund  into  Court  under 
the  provisions   of   the    Trustees 
Belief  Act,   the   infant   children 
presented  a  petition  asking  that 
the  dividends  of  the  whole  trust 
fund  might  be  applied  for  their 
maintenance    and     support,    the 
amount  being  not  more  than  suffi- 
cient for  that  purpose :  this  peti- 
tion was  opposed  by  JR.  O,    The 
Lord  Chancellor,  however,  made 
the  order,  holding  that,  under  the 
terms  of  the  settlement,  the  chil- 
dren were  entitled;  but  without 
deciding  what  he  would  have  done 
if  it  had  been   shown  that  the 
money  borrowed  from  JR.  O.  had 
been  directly  for  the  benefit  of 
the  children,  and  without  deter- 
mining what  was  the  effect  on  the 


interest  of  the  husband  of  the 
order  for  protection.  Held,  also, 
that  the  question  raised  was  a 
matter  which  it  "was  competent 
for  the  Court  to  deal  with  on 
petition  imder  the  Trustees  Belief 
Act.     Ee  Daltan,  265 

INJUNCTION. 

1.  J*.  W.  agreed  with  .B.  X.  that 
she,  J,  W,y  would  sing  at  B.  L^9 
theatre  during  a  certain  period  of 
time,  and  would  not  sing  else- 
where without  his  written  autho- 
rity :  Held,  on  a  bill  filed  to  re- 
strain jr.  W*  from  singing  for  a 
third  party,  and  granting  an  in- 
junction for  that  purpose,  that 
the  positive  and  negative  stipula- 
tions of  the  agreement  formed 
but  one  contract,  and  that  the 
Court  would  interfere  to  prevent 
the  violation  of  the  negative  stipu- 
lation, although  it  could  not  en- 
force the  specific  performance  of 
the  entire  contract.  Kemble  v. 
Kean^  6  8im,  833,  and  Simherley 
V.  Jennings,  6  Sim.  340,  over- 
ruled, XumZ^y  v.  Woffner^  604 

2.  An  incorporated  Company  were 
improving  a  harbour  under   the 
powers  of  an  Act,  whereof  the 
provisions  of  the  Lands  Clauses 
Consolidation    Act,    1845,    were 
made  part.^  In  the  course  of  the 
works  a  coffer  dam   was   made, 
which  temporarily  prevented  ships 
from    approaching    so    near  the 
warehouses  adjoining  the  harbour 
as  they  had  been  accustomed  to 
do.     A  lessee  of  such  a  waie- 

house 
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house  cliumed  compensation  for 
the  damage  thus  occasioned  to 
him  to  the  amount  of  65/.,  or  to 
have  the  same  ascertained  by  ar- 
bitratiou.  The  Court  refused  to 
grant  an  injunction  restraining 
him  from  proceeding  under  the 
compensation  clauses  of  the  Lands 
Clauses  Consolidation  Act. 

Semlle^  that  a  Company  does 
not,  by  nominating  under  protest 
an  arbitrator,  in  pursuance  of  the 
Lands  Clauses  Consolidation  Act, 
1845,  admit  that  the  case  is  one 
entitling  the  claimant  to  any  com- 
pensation. 

Where  a  bill  had  been  filed  by 
a  Company  for  an  injunction  in 
the  circumstances  above  stated; 
and  on  an  appeal  from  an  order, 
dismissing  the  bill  without  costs, 
the  cause  was  by  consent  treated 
as  having  come  on  regularly  to  be 
heard :  the  Court  held  that  the 
suit  was  justified  by  the  decision 
in  London  and  North  Western 
Itailway  Company  v.  Smith,  and 
gave  no  costs,  but  gave  the  defen- 
dant leave  to  apply  as  to  costs  if  he 
succeeded  in  obtaining  compensa- 
tion. Sutton  Harbour  Improve- 
ment Company  y.  Hitchens,  161 
3.  By  three  Acts  of  Parliament  of 
the  same  session,  a  Railway  Com- 
pany was  empowered  to  make 
three  distinct  lines,  forming  a 
cluster,  and  not  a  continuous  line. 
In  the  next  session  an  Act  was 
passed  declaring  the  Company  to 
have  been  and  to  be  only  one 
Company,  and  authorizing  and 
requiring  them  to  grant  a  lease 


of  the  lines  to  another  Company. 
They  completed  only,  one  of  the 
lines,  which  was  worked  by  the 
other  Company  under  the  provi- 
sions of  the  last  Act.  Some  months 
after  it  was  obvious  that  the  other 
two  lines  could  not  be  completed 
within  the  timo  prescribed  by  the 
Acts,  a  shareholder  in  the  first 
Company  filed  a  bill,  seeking  to 
restrain  it  from  applying  its  funds 
otherwise  than  for  the  purpose  of 
constructing  all  three  of  the  lines ; 
but  he  did  not  make  the  Com- 
pany, who  were  lessees,  psrties  to 
the  suit.  JETeld,  that  more  incon- 
venience would  arise  fit)m  the 
Court  interfering  than  from  its 
abstaining  to  do  so ;  and  on  this 
account,  as  well  as  on  the  ground 
of  acquiescence,  and  want  of  par- 
ties, an  injunction  granted  by  the 
Court  below  was  dissolved. 

Qu<ere  whether  Railways  form- 
ing a  cluster,  differ  from  a  con- 
tinuous line  with  respect  to  the 
propriety  of  g^ranting  an  injunc- 
tion against  the  construction  of 
part  only  of  an  undertaking 
authorized  by  the  Legislature. 
Hodgson  v.  Earl  of  Fowls,  6 

See  Pleading,  1. 

Railway  Compaky. 

INQUIRY. 
See  Limitations. 

INQUISITION. 

See  Lunacy, 

INSOLVENCY. 
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INSOLVENCY. 
See  IsjtJLsrr. 

INSOLVENT. 
See  CoMinsBiovEB. 

INSPECTION. 
See  Baitkbuftoy. 

INTEBEST. 

The  aIlo¥rance  of  interest  upon  a 
legacy  charged  upon  real  estate, 
and  due  upwards  of  six  years,  is 
to  be  calculated  from  the  filing  of 
the  bill,  and  not  from  the  date  of 
the  decree,  though  the  bill  is  not 
filed  by  the  legatee.  OhappeU  y. 
Beee^  893 

See    AOQUIESOEKOB. 

INVESTMENT. 
See  Tbustee,  8. 

JOINT  STOCK  COMPANY. 

See  CONTBIBUTORT,  3,  4. 

JURISDICTION. 

See  Adjudioatiom',  1. 
Cebtificatx,  4. 

LUAKCT,  8. 


LANDOWNEE. 

See  AcQViBsonrGX. 

LANDS    CLAUSES    CONSOLI- 
DATION  ACT. 

See  AoQunsBcnsvcE. 
IsjuifroTioir,  2. 

SXBYIOX. 


LACHES. 

See  Limitations. 
Taxation,  2. 


LEGACY. 
See  Chabitt. 

DOMESTIO    SbBTANT. 

Intxbest. 
Pabtn£bs» 
Tbxtstsbs,  2. 
Will,  2. 

LEGATEE. 
See  MABSHALLiKe. 

LETTEES    OF    ADMINISTRA- 
TION. 

See  Administbation,  1, 2. 

LIEN. 

See  AssiGNiosNT. 
solioitobb. 
Tbustxb,  2. 

LIMITATIONS. 

On  March  4,  1811,  an  agreement 
was  entered  into  for  the  purohase 
of  freehold  land  for  6800/.,  to  be 
paid  on  the  13th  of  May  1811, 
and  the  purchasers  were  imme- 
diately put  into  possession.  In 
1827,  the  purchaser,  before  any 
conyeyance  was  made  to  h™^  and 

before 
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before  he  had  paid  any  part  of  the 
purchase-money,  died,  having  de- 
vised the  lands  to  trustees.  The 
trustees  disclaimed,  and  others 
were  appointed  by  the  Court  of 
Chancery.  In  1884,  the  attorney 
of  these  trustees  wrote  to  the  as- 
signees of  the  vendor  (who  had 
become  bankrupt),  stating  that 
the  purchase-money  was  ready  to 
be  paid  on  the  purchase  being 
completed.  On  a  bill  filed  by  the 
assignees  in  1844,  to  enforce  the 
lien,  to  which  the  Statute  of  Limi- 
tations, 3&4  mU.  IV.  c.  27,  was 
set  up  as  a  defence  by  answer : 
Held— 

Ist^  That  the  trustees  were  per- 
sons by  whom  the  purchase- 
money  was  payable  within  the 
meaning  of  the  Statue  of  Limita- 
tions, 3  &  4  TFiU.  IF,  c.  27,  s.  40. 

2nd.  That  the  acknowledgment  of 
their  attorney  in  1834  was  suffi- 
cient within  the  meaning  of  the 
exception  in  the  Act  to  withdraw 
the  case  from  its  operation,  and,  for 
this  purpose,  to  bind  the  cettuis 
que  trustent,  although  the  trustees 
were  appointed  not  by  or  under 
any  powers  contained  in  the  will, 
but  by  the  Court  of  Chancery. 

3rd.  That  the  answers  claiming  the 
benefit  of  the  statute  must  be 
considered  as  alleging  that  no  ac- 
knowledgment of  the  right  to  re- 
ceive the  money  had  been  given 
or  signed  by  the  person  by  whom 
it  was  payable,  or  his  agent ;  and 
that,  therefore,  although  the  bill 
did  not  allege  any  acknowledg- 
ment  to  have    been  made,  the 


Plaintiffs  were  entitled  to  put  the 
acknowledgment  in  evidence  on 
an  appeal,  although  it  was  not 
read  or  proved  at  the  original 
hearing. 
4th.  That  this  only  applied  to  the 
trustees  who  had  admitted  the 
agency  of  the  attorney,  but  that, 
as  against  other  Defendants  who 
had  not  made  a  similar  admission, 
the  assignees  were  entitled  to  an 
inquiry  as  to  any  acknowledgment 
having  been  given.  Toft  v.  8^- 
pheruon,  28 

LUNACY. 

1.  Where  a  petition  for  a  commis- 
sion of  lunacy  stated  that  the  air 
leged  lunatic  had  been  of  unsound 
mind  for  upwards  of  thirty  years, 
a  cestui  que  trust,  under  a  settle- 
ment made  during  this  period, 
was  allowed  to  attend  the  execu- 
tion of  the  commission,  upon  an 
undertaking  to  abide  by  such 
order  as  the  Court  might  make 
as  to  any  increased  costs  occa- 
sioned by  the  attendance.  In  re 
Bichards,  709 

2.  Held,  on  application  to  the  Lord 
Chancellor  for  that  purpose  by  a 
person  found  lunatic  under  a  com- 
mission, that  leave  to  traverse  the 
inquisition  is  matter  of  right. 

The  same  holding  applies  to  a 
similar  application  by  another  per- 
son having  an  interest.     Semble. 

The  fiEu;t  of  the  traverse  being 
matter  of  right  does  not,  however, 
preclude  the  Lord  Chancellor  from 
exerciBing  such  a  control  over  the 

matter 
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nuittcT  m  umj  be 
tba  protection  of  ihi 
fsudMUi  (jt  the  alleged  lanidc,  ml 
tiff  irmUnce,  br  mtufnng  fauBoeitf 
iliAt  the  application  is  &piii  JUt, 
ai id  that  the  alleged  lunade, 
hi)  ia  the  penon  appljing,  is 
poiont  U)  judge  of  what  he  ia 
duliiflf  and  in  really  deairooa  that 
th0  traveric  ihall  iaaue. 

W  bother,  if  the  Lord  Chan- 
iHillnr  nhould  not  beotherwiaeable 
tti  HatlMiy  hituMoIfon  the  pointa 
iihiiv^  iiKMiiltuKul,  ho  would  allow 
ail)*  Hiul  wluit  rvidonco  to  be  gone 
(mIo  iH4H|)Ootiiig  ihoin.  Quwre,  In 
<««i  iS^mmin^  537 

H.  A(\pv  (ht«  tliiding  of  a  jury  upon 
a  (mv 01*110  of  an  inquisition  of 
hiMa(7i  ilmi  tho  alleged  lunatic 
waH  (>i*  a  Houiul  mind,  the  Court, 
aoiliitf  iu  tho  jurisdiction  in 
liMiirM^i  haa  no  authority  under 
liho  U  <M».  //'.  0.  53,  or  other- 
wlnit,  to  diroot  pnynumt  out  of  the 
pi'Mporty  of  tho  alleged  lunatic  of 
any  (HihU  inourrod  with  reference 
i4i  iha  oommission,  although  the 
V  tin  I  lot  upon  tho  traverse  does  not 
no^ntlvo  tho  lunacy  at  the  time  of 
tlio  original  inqulHition. 

Nor  (Uh^  a  potition  of  the  al- 
lo^od  lunatic  for  a  supersedeas 
and  tho  dolivory  up  of  his  papers 
and  (»thor  piH>porty  by  the  com- 
ndttoo  and  tho  petitioners  for  the 
otnnndHHion,  ontitlo  them  to  their 
oohIh  as  part  of  tho  terms  on 
whloh  Muoh  an  ordor  should  be 
inado,  ovon  whoro  tho  Court  has, 
by  an  onWv  in  tho  Lunacy  made 
boforo  tho  vordiot  on  tho  traverse, 


y  for      dbwledtlieocMtatobetftzed.   Er 

275 
the  CcNirt  ocmaidered  it 
e  ctreiimataQces  of 
tfeeaae  tliat,  pending  a  tniTerse, 
the  wptbem  of  peraonal  care  of  the 
apposed  hinatic  should  not  be 
dfaCmhed,  and  that  she  should 
contiiiiie  to  reonre  her  income, 
the  ^ipointment  of  oommittees 
and  the  execoiiaii  of  the  grant 
were  not  rtajed  on  that  account, 
but  the  order  £ar  the  appointment 
and  grant  was  qualified  by  the  in- 
trodueCian  oi  directiona  to  the 
abofeeffieet.  Jkre  Ckammnnff,  561 
5.  In  a  caae  wfaefe  the  diBsolution  of 
apaitnenfaip  had  been  decreed  in 
conaequenee  of  the  lonacy  of  one 
of  the  paitnefB,  and  large  sums 
had  beai  paid  into  Couit  to  the 
separate  account  of  the  lunatic 
in  reapect  of  his  ahaie  of  the  ca* 
pital  and  profits  of  the  business, 
the  Lord  Chancellor,  on  being 
subsequently  satisfied  of  the  com- 
plete recovery  of  the  lunatic,  or- 
dered  the  fund  to  be  paid  out  to 
him. 

Mode  of  proceeding    in  such 
cases.    Leafy,  (hies,  417 

LUNATIC. 
See  MoBTGAGjs,  3. 


MAINTENANCE. 
See  CHAHPBBTr. 

IlTTAITT. 

MA  TM^TEP 
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MARRIED  WOMAN. 

A  married  woman  filed  a  bill,  suing 
informd  pauperis^  under  an  order 
of  the  Court,  without  a  next  friend, 
and  obtained  a  decree.  On  an 
unsuccessful  appeal,  the  Appellant 
was  ordered  to  pay  to  the  Plain- 
tiff herself  dices  costs.  Welleshy 
V.  Wellesley,  601 

See  HusBAi^D  and  Wieb. 

MARSHALLING. 

A  testator  devised  real  estates  upon 
trust  for  payment  of  his  debts,  fu- 
neral and  testamentary  expenses, 
and  subject  thereto  upon  various 
trusts;  and  bequeathed  legacies 
and  annuities:  Held  a  case  for 
marshalling  at  the  instance  of  a 
legatee  of  an  annuity,  where  the 
personal  estate  had  been  exhausted 
in  payment  of  debts.  Paterson 
V.  ScoU,  531 

MORTGAGE. 

1.  A*  having  a  reversionary  interest 
in  personalty,  which  he  had  mort- 
gaged first  to  B,  and  then  to  C, 
agreed  to  seU  it  to  2>.,  and  D.  hav- 
ing at  A*  9  request  paid  off  B,  out 
of  the  purchase-money,  A.  agreed 
that,  until  the  sale  should  be  com- 
pleted, D.  should  stand  in  the 
place  of  B,  and  have  the  benefit 
of  jB.'s  security.  In  the  memo- 
randum in  which  the  agreement 
was  expressed,  there  was  a  recital 
that  the  payment  had  been  made 
to  B.  out  of  the  purchase-money 
and  in   discharge  of  her   debt. 


Held  that  B,^8  debt  was  not  ex- 
tinguished, but  that  D.  was  en- 
titled to  the  benefit  of  B.^s  se- 
curity. 

The  rules  as  to  tacking  one 
mortgage  to  another  apply  to 
foreclosure  as  well  as  redemption 
suits,  and  to  mortgages  of  equi- 
table personalty,  by  way  of  trusts 
for  sale  as  well  as  to  ordinary  mort- 
gages of  real  estate.  WatU  v. 
Symes,  240 

.  A,  B,f  on  his  marriage,  settled 
certain  estates  then  in  mortgage 
on  himself  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail, 
and   covenanted  against  incum- 
brances ;  he  afterwards  mortgaged 
other  estates,  and  became  insol- 
vent.   A  bill  was  filed  by  his  as- 
signee underthe  insolvency  against 
the  several  incumbrancers  on  all 
the  estates  and  against  the  tenant 
in  tail,  praying  an  account  of  what 
was  due  on  the  several  incum- 
brances, that  their  priorities  might 
be  ascertained,  and  for  a  sale  or 
redemption.    A  decree  was  made 
in  the  suit,  directing  that,  on  the 
Plaintiff  and  Defendant,  the  tenant 
in  tail,  paying  what  was  due  on 
the  respective  incumbrances,  the 
unsettled  estates  should  be  con- 
veyed to  the  party  redeeming,  and 
that  the  settled  estates  shoidd  be 
conveyed  on  the  trusts   of  the 
settlement,  and,  in  de&ult  of  re- 
demption, that  the  bill  should  be 
dismissed:    Held,   by  the   Lord 
Chancellor,  that  the  decree  for 
redemption,  being  permissive  only 
as  against  the  tenant  in  tail,  was 

correct, 
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correct,  and  that  a  decree  for  a 
Hale  would  have  been  improper. 
ChappeU  v.  Bees,  393 

3.  The  costs  of  the  proceedings  for 
obtaining  from  the  committee  of 
a  lunatic  a  reconveyance  of  pre- 
mises mortgaged  to  the  lunatic 
will  be  ordered  to  be  paid  out  of 
the  lunatic's  estate,  where  the 
lunatic  is  beneficially  interested 
in  the  mortgage  money,  and  the 
petition  is  presented  by  the  com- 
mittee. 

This  rule  will  not,  however,  be 
acted  on  if  the  mortgagor  presents 
the  petition,  unless  in  cases  where 
the  committee  had  declined  to 
take  that  step.    In  re  Wheeler^ 

434 

4.  Where  a  mortgagee  in  fee  (who 
has  never  been  in  possession  or 
in  receipt  of  the  rents  and  profits) 
lias  died  intestate  as  to  the  mort- 
gagi^d  hereditaments,  and  his  heir 
oauiiot  be  found,  the  Court  may, 
under  the  Trustee  Act,  1850, 
make  an  order,  vesting  the  legal 
estate  in  his  executors.  In  re 
Boden'a  Trust,  57 

See  Building  Sooiett. 
Tbustee,  1. 

NEXT  FRTEND. 
See  Majibied  Wohait. 

NEXT  OF  KIN. 
See  Will,  2. 

NOTICE. 
See  Cebtieioate,  3. 

SOLICITOBB. 


OFFENCES. 
See  Pbotbctiok. 

OFFICEB. 

See  FBiEirj>LT  Society. 

OFFICIAL  MANAQEE. 

See  Call,  1. 
Costs,  2. 

ONUS  PBOBANDI. 
See  EvxDSKOX,  1. 

OEDEB. 
See  Appeal,  3. 

OEDEE  AND  DISPOSITION. 
/SSp^Eeputed  Owksbship. 


PARI  DELICTO. 
See  Champebtt. 

PAEOL  EVIDENCE. 
See  SuBETT. 

PARTICULARS  OF  DEMAND. 

In  particulars  of  demand  aerved  bj 
a  fruit  merchant  on  a  grocer,  to- 
gether with  a  summons  under  the 
Bankrupt  Law  Consolidation  Act, 
the  word  '^goods'*  was  held  to 
describe  the  wares  supplied,  sufBi* 
cientlj  to  prevent  an  adjudication 
from  being  annulled,  on  tiie  ground 
of  unoertaintj  in  the  particulaFB. 

What 
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What  is  conyenient  certainty 
depends  on  the  situations  of  the 
parties  as  well  as  the  nature  of 
the    demand.     JSx  parte  Bowery 

468 

PARTNERS. 

Decree  made  for  the  dissolution  of 
a  partnership  in  consequence  of 
the  lunacy  of  one  of  the  partners. 
Leafy,  Coles,  171 

See  LmfTAOY,  5. 
PARTNERSHIP. 

See  COITTBIBUTOBY,  2. 

PAUPER. 
See  Majeuusd  Womav. 

PAYMENT  INTO  COURT. 

See  AOQUIESOEKOB. 

PAYMENT  OUT  OF  COURT. 
See  ADMoriSTBATioir,  1. 

PENSION. 

See   COMHISSIONEB. 

PERPETUITY. 

By  a  settlement,  family  estates  were 
vested  in  trustees,  upon  trusts  to 
raise  monies  towards  the  discharge 
of  incumbrances:  and,  subject 
thereto,  upon  trust  for  a  father 
for  life,  with  remainder  to  his 
eldest  son  for  life,  without  im- 
peachment of  waste,  subject  to  a 
power  thereinafter  giyen  to  the 


trustees,  with  remainder  to  the 
first  and  other  sons  of  the  son  in 
tail  male,  with  remainder  to  the 
heirs  and  assigns  of  the  fiskther  in 
fee.  The  power  given  to  the  trus- 
tees was,  that  it  should  be  lawful 
for  them  at  any  time  or  times 
thereafter,  so  long  as  there  should 
be  any  mortgage  upon  the  estates 
(but,  after  the  death  of  the  &ther, 
not  without  the  consent  of  the  son, 
if  living,  in  writing),  to  fell  timber 
upon  the  estates,  and  to  apply  the 
proceeds  in  discharge  of  the  in- 
cumbrances. Held,  that  the  power 
in  the  trustees  to  cut  timber,  so 
long  as  any  mortgage  debt  re- 
mained, was  paramount  to  any 
right  in  the  son  to  cut  timber. 

Held  also,  that  the  power  was 
not  to  any  extent  invalid  as  tend- 
ing to  perpetuity.  Brigga  v.  The 
Earl  of  Oaford,  368 

PETITION. 
See  Sebyioe. 


PLEADING. 

1.  At  the  hearing  the  Court  may 
grant  an  injunction  though  it  is 
not  prayed  for  by  the  bilL  BeyneU 
V.  Sprye,  660 

2.  Where  relief  in  equity  is  sought 
against  a  person  alleged  to  have 
obtained  an  instrument  by  fraud, 
or  otherwise  improperly  from  the 
Plaintiff  for  the  benefit  of  the 
Defendant,  and  the  facts  alleged 
as  constituting  or  showing  the 
fraud  or  impropriety  are  proved 

against 


842 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


against  bim,  and  do  constitute  or 
show  the  fraud  or  impropriety, 
the  suit  will  not  fail,  because  the 
bill  may  bave  incorrectly  and  un- 
truly alleged  a  third  person  to 
have  been  a  participator  and  joint 
actor  in  the  facts,  although  such 
an  incorrect  mode  of  stating  the 
case  may  affect  the  costs.  Eey- 
neU  y.  ^^e,  660 

See  Limitations. 
Tbustees,  4. 

POWER. 

See  Pbepetuitt. 
Tbtjsteb,  1. 

PRACTICE. 

See  LuKAOY,  5. 
Pboduction. 

PREROGATIVE  COURT. 
See  Administbatiok,  1,  2. 

PRESUMPTION. 
See  Evidence,  3. 

PRINCIPAL. 
See  SuBETT. 

PROCEEDINOS. 
See  Bakkbuptoy. 

PRODUCTION. 

Upon  a  motion  for  production  of 
doculnents  in  the  Defendant's 
custody,  the  Court  will  not  re- 


ceive evidence  extraneous  to  the 
answer,  to  sbow  that  a  paiticulir 
document  had  been  fraudulently 
omitted  from  the  schedule,  al- 
though the  Defendant  does  not 
object  to  the  adnuasion  of  the  ex- 
trinsic evidence,  and  has  adduced 
evidence  to  contradict  it.  JSeyneU 
V.  Sptye,  656 

PROOF. 
See  Fbieitdly  Societt. 


PROTECTION. 

The  Commissioner  may  on  the  occa- 
sion referred  to  in  the  256th  sec- 
tion of  the  Bankrupt  I^aw  Conso- 
lidation Act,  1849  (12  &  13  Viet. 
c.   106),     refuse    to     grant    the 
bankrupt  further   protection  on 
other  grounds  than  for  one  of  the 
offences  specified  in  that  section. 
The  term  "further   protection" 
in  the  257th  section  is  not  exdu- 
sivelj  referable  to  cases  in  which 
further  protection  has  been  re- 
fused on  account  of  the  commis- 
sion of  any  of  the  offences  speci- 
fied in  the  256th  section ;  and  the 
certificate  in  the  form  contained 
in  the  schedule  (Ba),  and  men- 
tioned in  the  257th  section,  maj 
be  granted  where  further  protec- 
tion has  been  refused  on  other 
grounds  than  for  one  of  the  of- 
fences enumerated  in  the  256th 
section. 

The  words  "this  enactment," 
in  the  259th  section,  are  not  refer- 
able to  the  whole  Act,  but  to  the 

particular 
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particular  section  only.    Sx  parte 
Stanton,  224 

See  Abbakoikg  Debtor. 

PUBLIC  COMPANY. 

Previously  to  the  passing  of  the 
Winding-up  Act  1848,  a  Joint- 
Stock  Company  was  dissolved  un- 
der provisions  contained  for  that 
purpose  in  the  deed  of  settlement 
of  the  Company,  and  a  Committee 
was  appointed  for  winding  up  its 
affairs.  Finding  it  impossible  to 
do  this  in  the  then  existing  state 
of  the  law,  the  Committee  in- 
curred a  considerable  bill  of  costs 
in  attempting,  through  their  soli- 
citor, to  get  the  public  Acta  of 
Parliament  which  at  that  time 
were  being  brought  forward,  made 
applicable  to  the  case  of  the  Com- 
pany, and  finally  in  urging  for- 
ward the  passing  of  the  Winding- 
up  Act  itself.  On  the  passing  of 
that  Act  an  order  was  obtained 
for  winding  up  the  Company :  the 
Committee  then  claimed  to  be 
paid  out  of  the  assets  of  the  Com- 
pany the  amount  of  their  solici- 
tor's bill  of  costs,  but  this  claim 
was  disallowed,  on  the  ground  that 
the  matters  in  respect  of  which 
the  costs  were  incurred  were  be- 
yond the  power  of  the  Committee. 
Ex  parte  Chopper^  147 

See  CA.LL,  1. 

conteibutory,  2,  8,  4. 
'  Injunotion,  2, 3. 
Railway  Compajjy. 

PUBLIC  POLICY. 
Where    the  parties  to    a    contract 


against  public  policy,  or  illegal, 
are  not  in  pari  delicto,  and  where 
public  policy  is  considered  as  ad- 
vanced by  allowing  either,  or  at 
least  the  more  excusable  of  the 
two,  to  sue  for  relief  against  the 
transaction,  relief  is  given  to  him. 
Beynell  v.  Sprye,  660 

See  Champerty. 

COMMISSIONSB. 

PURCHASER. 
See  Tbtjstee,  1. 


RAILWAY  COMPANY. 

Lessees  of  premises,  occupied  by 
them  as  a  ropery,  agreed  to  with- 
draw their  opposition  to  a  bill  in 
Parliament  for  a  Railway  which 
would  intersect  the  ropery.  The 
agreement,  among  other  stipula- 
tions, provided  that  the  railway 
should  be  so  constructed  as  that 
when  finished  the  level  of  the 
ropery  should  not  be  altered,  nor 
the  surface  of  the  ropery  be  in  the 
least  respect  diminished.  Held, 
that  the  Railway  Company  were 
bound  to  restore  the  surfiice,  to 
be  available  for  all  purposes  to 
which  it  might  have  been  applied 
before  the  construction  of  the 
railway,  and  not  for  the  purposes 
of  a  ropery  only.  Sarhy  v.  The 
Ea9t  and  West  India  Dockt  Ac. 
Bailivay  Company,  290 

See  AcQUiESOBircE. 
Abbtonicekt. 

Gall, 
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Call,  1. 
IwjrrwoTioN,  8. 
Spsoifio  Psbfobmavcs, 
%  3,  4. 

BAILWAT  STOCK. 
See  Cketiticate,  1. 

EBCEIPT. 
See  Eytdenob,  4. 

EECEIPT  CLAUSE. 
See  Tbustee,  1. 

EECONVETANCE. 
See  MoBTOAGE,  3. 

EEDEMPTION. 

iStftf  BuiLDnro  Societi. 

MOBTOAOE,  2. 

EEHEAEING. 
See  Cebtificate,  4. 

EBPUTED  OWNEESHIP. 

A  mortgagee  of  goods  under  a  power 
of  sale  allowed  the  goods  to  re- 
main in  the  order  and  disposition 
of  the  mortgagor,  until  the  latter 
committed  an  act  of  bankruptcy, 
but  took  possession  before  any 
petition  of  adjudication  was  filed. 
On  the  mortgagor  being  found 
bankrupt,  the  messenger  took  the 
goods  out  of  the  mortgagee's  pos- 
session and  sold  them.  The  mort- 
gagee brought  an  action  of  trover 
and  recovered,  on  the  ground  that, 


under  the  Bankrupt  Law  Conso- 
lidation Act  1849,  the  aMignees 
could  not  sell,  without  an  express 
order  of  the  Conunisaioner,  goods 
in  the  reported  ownership  of  a 
bankrupt.     The  assignees  applied 
to  the  Commiasioner,  who  made 
an  order  retrospectivelj  confirm- 
ing the  sale,  and  reciting  as  a  fiu;t 
that  the  goods  were  in  the  order 
and  disposition  of  the  bankrupt  at 
the  time  of  the  bankruptcy,  with 
the  permission  of  the  true  owner: 
Held,  that  the  mortgagee  was  not 
entitled  to   have   the  order  dis- 
charged on  his  appeal,  as  being 
invalid  on  the  fietce  of  it ;  and  on 
the  Appellant  declining  to  enter 
into  the  question  whether  he  had 
notice  of  the  act  of  bankruptcy, 
when  he  took  possession,  his  ap- 
peal was  dismissed  with  costs.  Ex 
parte  Heelop^  477 

EBTIEING  SHAEEHOLDES. 

See  COWTBIBTTTOBT,  2. 

EETEOSPECTIVE  CLAUSE. 

See  CSBTIFIOATE,  2. 

BEVIEW. 

Se^  Adjudicatioit,  1 . 
Bill  of  Estucw. 


SALE. 
See  MoBTOAOE,  2. 

SPBcmo  Pebvobmaitce,  1, 5. 
Tbustee,  1. 

SCOTCH 
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SCOTCH  KIEK. 
A  chapel  in  England  was  founded 
between  the  Restoration  and  tbe 
Revolution,  without  any  deed  or 
document  declaring  the  purposes 
for  which  it  was  to  be  used,  but  it 
appeared  that  from  the  foundation 
the  services  had  always  been  con- 
ducted in  conformity  with  "the 
Directory,'*  by  which  the  mode  of 
worship  in  the  Church  of  Scotland 
is  regulated. 

Held^  that  the  chapel  must  be 
treated  as  appropriated  to  the  pur- 
poses of  religious  worship  accord- 
ing to  that  Directory,  and,  there- 
fore, according  to  the  Presbyterian 
form. 

A  minister  of  such  a  chapel  had 
been  ordained  by  a  Scotch  Presby- 
tery. He  afterwards  became  a 
member  of  a  Synod  assembled  in 
Mnglandy  which  adhered  to  certain 
resolutions  respecting  Church  pa- 
tronage in  Scotland.  Subsequently 
a  general  assembly  of  the  Church 
of  Scotland  enacted,  that  all  mem- 
bers of  that  Synod  who  so  adhered 
were  no  longer  members  o^  or  in 
communion  with  the  Church  of 
Scotland,  Held,  that  the  minister 
was  thereby  deprived  of  his  status 
of  an  ordained  minister  of  the 
Scotchy  or  of  any  presbyterian 
Church,  and  became  disqualified 
from  acting  as  the  minister  of  the 
chapel,  (independently  of  any  ques- 
tion whether  it  was  necessary  for 
him  to  be  a  Scotch  minister  or  li- 
centiate,) it  being  an  essential 
part  of  the  Presbjrterian  system 
that  none  but  ordained  ministers 


or  licentiates  should  perform  di- 
vine service. 

Semble,per  Lord  Justice  Knight 
Bruccy  that  with  respect  to  a 
question  of  property  it  is  compe- 
tent for  a  congregation  of  dissent- 
ers, acting  unanimously  and  with 
the  concurrence  (where  they  have 
trustees)  of  their  trustees,  to  in- 
troduce effectually  into  their  sys- 
tem and  constitute  new  regula- 
tions, not  in  contravention  of  any 
deed  of  trust,  and  not  opposed  in 
principle  to  the  original  constitu- 
tion ;  and  that  it  is  competent  for 
such  a  congregation  in  England 
to  resolve  effectually  though  not 
irrevocably,  that  every  future  mi- 
nister shall  be  a  person  in  commu- 
nion with  the  Established  Church 
of  Scotland. 

The  effect  of  usage  as  evidence 
of  the  trusts,  on  which  a  dissent- 
ers* place  of  worship  is  held,  va- 
ries greatly  in  different  circum- 
stances, and,  the  Court  differing 
in  opinion  upon  the  evidence  whe- 
ther it  was  a  necessary  qualifica- 
tion for  a  minister  of  a  particular 
chapel  to  be  a  minister  or  licen- 
tiate of  the  Church  of  Seotlandy 
the  decree  of  the  Court  below, 
declaring  that  qualification  to  be 
necessary,  was  afiBrmed,  as  well  as 
other  portions  of  the  decree  with 
which  both  members  of  the  Court 
agreed.  Attorney- General  j.Mur- 
dochy  86 

SERVICE. 

The  petition  of  a  tenant  for  life  un- 
der 
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der  tbe  Lands  Clauses  Consolida- 
tion Act  184!5,  for  reinvestment 
in  tbe  purchase  of  land  of  the  pro- 
ceeds of  settled  property  taken  by 
a  Bailway  Company,  need  not  be 
served  upon  any  person  entitled 
in  remainder.     Ex  parte  Staples, 

294 

SEQUESTRATION. 
See  Ebavdulekt  Desd,  1. 

SETTLEMENT. 

See  ESA.UDT7LENT  Desd,  1,  2. 
Husband  atstd  Wipe. 
Infant. 

PEBPETriTr. 
VOLUNTABY  SETTLEMENT. 

SHARE. 
See  CoNTRiBUTOBT,  2,  8,  4. 

SOLICITOR. 

A  purchaser  of  property,  subject  to 
a  mortgage  made,  before  the  com- 
pletion of  his  purchase,  a  second 
mortgage  of  it.  He  afterwards 
created  a  third  mortgage,  with 
respect  to  which  the  second  mort- 
gagee's conduct  was  such  as  to 
give  it  priority  over  his.  Then 
the  purchase  was  completed,  the 
purchaser  paying  off  the  first 
mortgage,  and  taking  a  convey- 
ance to  a  trustee  for  himself.  On 
this  occasion  the  title  deeds  were 
handed  to  his  solicitors,  who  after- 
wards took  a  transfer  of  the  third 
mortgage.  One  of  them  was  the 
trustee  for  the  purchaser  in  the 


conveyance.  The  second  mort- 
gagee did  not  give  them,  nor  had 
they  any  notice  of  his  security. 

Held  that,  nevertheless,  their 
lien,  either  for  their  general  bill 
of  costs,  or  for  their  costs  relating 
to  the  conveyance,  oould  not  pre^ 
vail  against  the  second  mortgagee, 
the  rights  of  a  solicitor  in  respect- 
of  his  lien  for  his  bill  of  costs 
being  no  greater  than  those  of 
the  client,  and  the  circumstances 
of  the  case  not  exempting  it  firom 
the  scope  of  this  rule. 

Quarey  whether  the  lien  of  a 
soHcitor  is  affected  by  his  taking 
a  partner.     Felly  t.  Wathen,    16 

iS^  ASBIOFBES. 

Taiatioht,  1,  2. 

SPECIFIC  PERFOEMANCB. 

1.  One  of  two  tenants  in  common  in 
fee  of  lands  containing  mines  of 
coal  and  iron  entered  into  a  nego- 
tiation for  a  lease  of  minerals,  and 
wrote  a  letter  stating  his  willing- 
ness to  grant  a  lease  on  the  tenns 
of  a  paper  referred  to  in  the  letter. 
There  were  two  papers,  each  of 
which  in  some  respects  answered 
the  description  in  the  letter.  One 
of  these  purported  to  be  terms  for 
letting  and  taking  coals,  '^^r.,*' 
under  the  lands  in  question,  but 
contained  no  more  definite  de^ 
scription  of  the  minerals  which 
were  the  subject  of  it.     In  a  suit 
by  the  proposed  lessee  for  specific 
performance  as  to  the  moiety  be- 
longing to  the  tenant  in  common 
who  had  written  the  letter,  held. 
That  the  paper  to  which  the 

letter 
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letter  referred  was  not  sufficiently 
identified. 

That  even  if,  as  the  Plaintiff 
contended,  it  was  shown  to  be  the 
above  paper,  its  terms  were  too 
indefinite  to  be  capable  of  being 
enforced  specificallj. 

That  the  contract  being  for  a 
lease  of  the  entirety,  and  the  De- 
fendant not  having  been  shown 
to  have  made  any  misrepresenta- 
tion as  to  his  title  or  otherwise,  it 
could  not  be  enforced  against  him 
as  to  one  moiety  only.  Price  v. 
Oriffith,  80 

2.  The  promoters  of  a  railway  Com- 
pany, in  consideration  of  a  land- 
owner's opposition  to  the  biU 
being  withdrawn,  agreed  to  pay 
him  4500/.  as  the  purchase- 
'  money  of  land,  not  exceeding 
eight  acres,  to  be  taken  by  the 
Company  for  the  formation  of 
this  railway  and  for  consequential 
damage.  The  Act  was  obtained, 
and  the  agreement  adopted  by 
the  Company  in  consideration  of 
the  landowner  releasing  the  pro- 
moters from  their  covenant.  The 
agreement  was  so  framed  as  to 
render  it  doubtful  whether  it  was 
not  to  be  contingent  on  the  for- 
mation of  the  railway.  The  rail- 
way was  abandoned,  and  after  the 
expiration  of  the  time  limited  for 
the  acquisition  of  land  for  the 
purposes  of  the  undertaking  by 
the  Company,  the  landowner  filed 
a  claim  for  a  specific  performance 
of  the  agreement :  Held  to  be  a 
case  in  which  a  decree  would  pro- 
duce more  injustice  than  justice ; 

Vol.  I.  3 


and  a  specific  performance  was 
therefore  refused.  Wehh  v.  The 
Direct  London  and  Portsmouth 
Bailway  Oompanif,  521 

8.  Heads  of  agreement  were  signed 
by  agents,  on  behalf  of  a  railway 
Company,  which  was  soliciting  a 
bill  in  Parliament  for  a  branch 
line,  and  an  opposing  hindowner. 
Among  other  stipulations,  they 
provided  that  400/.  per  acre  was 
to  be  paid  "  for  the  land  required" 
in  one  set  of  parcels,  other  sums 
for  the  "  land  required  '*  in  other 
sets  of  parcels,  and  1000/.  for  de- 
preciation of  homesteads.  On 
these  heads  being  signed,  the 
landowner  withdrew  his  oppo- 
sition, and  the  bill  passed  in 
July  1847.  It  limited  the  time  for 
completing  the  line  to  five  yeara 
&om  the  passing  of  the  Act.  In 
September  1847,  the  solicitors  of 
the  landowner  sent  to  the  Com- 
pany the  draft  of  a  proposed  and 
more  detailed  agreement,  in  order 
that  such  an  agreement  might  be 
formally  executed  by  the  Com- 
pany. After  repeated  applications 
to  them  to  have  the  draft  agree- 
ment returned,  the  Company's 
solicitors,  in  October  1848,  stated 
that  the  matter  was  not  pressing, 
as  there  was  no  present  intention 
of  making  the  line.  In  December 
1848,  the  Company's  solicitors 
returned  the  draft  agreement,  so 
settled  as  to  make  it  conditional 
on  the  formation  of  the  railway. 
The  landowner's  solicitora  imme- 
diately objected  to  this  construc- 
tion of  the  heads  of  agreement ; 

K  D.  M.  G.  and 
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and  on  the  80tb  of  January 
1849,  stated,  that  unless  the 
Company  were  prepared  to  exe- 
cute an  absolute  agreement,  pro- 
ceedings would  be  taken  at  once 
to  compel  the  formation  of  the 
line.  In  February  1849,  the 
Company  expressed  (by  their  so- 
licitors) their  intention  to  abide 
by  the  alterations  in  the  draft 
agreement,  and  to  accept  service 
of  any  process.  In  July  1850, 
the  landowner  filed  a  claim  for 
specifio  performance. 

Held^  that  the  agreement  was 
not  sufficiently  definite  to  be  en- 
forced. 

That  the  delay  was  a  sufficient 
answer  to  the  suit. 

That  the  remedy  by  way  of  spe- 
cific performance  failed  for  want 
of  mutuality,  and  by  reason  of  an 
action  at  law  afibrding  complete 
justice. 

On  the  Defendants  undertaking 
to  admit  in  an  action  that  the 
heads  of  agreement  were  adopted 
under  their  corporate  seal,  the 
claim  was  dismissed.  Lord  Stuart 
Y.  Tke  London  and  North  Western 
JRailway  Company^  721 

4.  A  Bailway  Company  applied  to 
Parliament  for  powers  to  make 
a  branch  between  W,  and  5.,  with 
a  diverging  line  to  join  another 
railway.  They  also  contemplated 
a  junction  with  the  other  rsdlway, 
by  means  of  a  more  direct  diverg- 
ing line,  but  this  project  was  not 
on  the  deposited  plan.  The  line 
between  W.  and  S,  intersected  the 
lands  of  the  Plaintifi*,  as  to  a  por- 


tion of  which  he  was  seised  in  fee 
simple,  and  as  to  another  portion 
only  for  life.     The  PlaintifiT  op- 
posed the  scheme;    and  in  con- 
sideration of  the  withdrawal  of  his 
opposition,  the  Company  by  deed, 
under  their  corporate  seal,  agreed 
to  purchase  the  whole  of  his  lands, 
and  to  obtain  the  necessary  powers 
for  enabling  him  to  convey  in  fee 
simple.    The  purchase-money  was 
payable  eighteen  months  after  the 
passing  of  the  Ajct.     The  agree- 
ment was  entered  into   by  the 
Company  with  reference  to  the 
projected  diverging  line  not  before 
Parliament,  but  of  this  the  Plain- 
tiff was   not    aware.     The    Act 
passed,  limiting  the  construction 
of  the  branch  between  W,  and  S, 
The  Company  abandoned  the  in- 
tention of  making  the  branch,  and 
gave  notice  to  the  Plaintiff  that 
they  did  not  require  any  of  his 
land.    The  bill  was  filed  within 
three  months  and  a  half  after  the 
receipt  of  this  notice,  and  twenty- 
three  months  after  the  passing  of 
the  Act.     Heldf  that  the  Com- 
pany were  bound  specifically  to 
perform  the  agreement ;  and  that 
it  was  not  a  valid  objection  to  the 
enforcement  of  the  contract,  that 
to  make  a  good  title  would  involve 
the  necessity  of  an  application  to 
Parliament.    Hawket  v.  The  Hatt- 
em  Counties  MaUway  Company^  737 
5.  On  a  sale  of  real  estate  by  a 
trustee  under  a  will  open  to  sus- 
picion as  having  been  obtained  by 
undue  influence,  the  title  was  ap- 
proved but  before  the  actual  com- 
pletion 
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pletion  of  the  contract  the  heir-at- 
law  gave  notice  that  h&  intended 
to  dispute  the  will  and  brought  an 
action  against  the  tenant  for  rent : 
the  purchaser  thereupon  refused 
to  complete,  a  bill  for  specific  per- 
formance was  filed,  but  before  it 
came  to  a  hearing,  the  action 
brought  by  the  heir  was  tried  and 
a  verdict  given  against  the  heir : 
a  reference  as  to  title  was  then 
directed,  and  the  Master  having 
reported  in  favour  of  the  title,  a 
decree  was  made  for  specific  per- 
formance. On  appeal,  however, 
by  the  purchaser,  the  Lord  Chan- 
cellor (Lord  Oottenham)  ordered 
the  case  to  stand  over  generally, 
with  liberty  for  the  vendor  to 
take  such  proceedings  for  esta- 
blishing the  will  as  he  should  be 
advised.  The  vendor  then  insti- 
tuted a  suit  against  the  heir,  which 
resulted  in  the  will  being  esta- 
blished. The  Lord  Chancellor 
(Lord  Truro)  thereupon  confirmed 
the  decree  for  specific  perform- 
ance, and  directed  the  purchaser 
to  pay  interest  from  the  time 
when  under  the  contract  the 
sale  ought  to  have  been  com- 
pleted, and  also  to  pay  the  costs 
of  the  suit  subsequently  to  the 
hearing  when  the  reference  as  to 
title  was  directed:  his  Lordship 
held,  that  at  that  time  there  had 
been  such  reasonable  inquiry  into 
the  title  as  ought  to  have  satisfied 
the  purchaser,  and  that  therefore 
the  consequences  of  the  further 
proceedings  by  which  the  will  was 
established^  both  in  reference  to 


the  costs  of  the  suit  for  specific 
performance  and  the  payment  of 
interest,  must  fall  on  the  pur- 
chaser. 

The  judgment  of  Lord  Gotten' 
lumiy  in  this  case,  2  Phil.  619, 
observed  upon.    Chwe  v.  Bastardy 

69 
See  Injunctioit,  1. 

STAMP. 
See  Evidence,  4. 

STATUTE. 
See  Limitations. 

STATUTE  OF  FRAUDS. 
See  SuBETT. 

STOCK. 
See  Cebtificate,  1. 

SUMMONS. 
See  Abbanoino  Debtob. 

SUPPLEMENTAL  BILL. 
See  Bill  of  Review. 

SURETY. 

A.  B.  entered  into  a  bond  as  a  sure- 
ty: the  creditor  subsequently  took 
from  the  principal  debtor  a  pro- 
missory note  for  the  amount  pay- 
able in  two  months,  but  after- 
wards in  consequence  of  the  in- 
solvency of  the  debtor  sued  A,  B. 
on  the  bond.  A.  B,  then  filed 
his  billy  to  restrain  the  action,  on 

the 
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the  ground  that  he  was  discharged 
from  liability  bj  the  giving  of  the 
promissory  note :  the  creditor^  by 
his  answer,  denied  that  such  was 
the  effect  of  the  transaction ;  and 
on  the  hearing  an  inquiry  was 
directed  in  respect  of  the  circum- 
stances under  which  the  promis- 
sory note  had  been  given.  The 
Master  reported  that^  though 
there  was  not  any  written  or  any 
distinct  parol  agreement  between 
the  parties,  yet  that  there  was  a 
general  understanding  that  the 
giving  of  the  note  was  not  to  affect 
the  bond :  Held,  on  further  di- 
rections, that^  under  these  cir- 
cumstances, there  was  no  case  for 
the  interference  of  a  Court  of 
Equity. 

A  transaction,  which  would 
otherwise  operate  as  a  release  of 
a  surety,  will  not  have  that  effect 
if  the  remedy  against  the  surety 
is  reserved;  and  the  question 
therefore  in  the  above  case  was, 
there  being  no  special  ground  for 
equitable  relief,  whether  an  agree- 
ment to  reserve  the  rights  against 
the  surety  really  existed :  Held, 
on  the  evidence  and  the  Master's 
report  founded  on  it,  that  such  an 
agreement  did  exist,  and  also  that 
parol  evidence  was  admissible  to 
prove  it.     Wyke  v.  Boyers,     408 


TACKING. 

See  MoBTOAOE,  1. 


TAXATION. 

1.  Under  the  Solicitors'  Act,  items 
struck  out  of  bill  of  costs  on  tax- 
ation, as  not  chargeable  against 
the  person  to  whom  the  bill  is 
delivered,  must  be  taken  into 
account  in  determining  the  costs 
of  taxation. 

An  attorney  delivered  a  bill  of 
costs  to  a  client,  comprising  the 
costs  of  an  unsuccessful  and  des- 
perate action  of  replevin,  which 
the  attorney  had  brought,  not  in 
the  name  of  the  client,  but  (as  the 
attorney  alleged)  by  the  client's 
direction. 

The  evidence  adduced  to  prove 
this  allegation  was  held  by  the 
Court  to  be  insufBldent. 

Held,  that  the  item  could  not 
be  allowed;  and,  semble^  that  it 
could  not  be  enough  for  the  attor- 
ney to  prove  the  direction  to  haye 
been  given,  without  also  proving 
that  he  had  properly  advised  the 
client  as  to  the  desperate  character 
of  the  proceeding. 

Semble,  that  it  was  within  the 
functions  of  the  taxing  officer  to 
require  proof  of  such  direction, 
and  of  such  advice  having  been 
given,  before  he  allowed  an  item 
in  respect  of  the  action. 

Qiuere  how  £ur  an  attorney  is 
justified,  as  between  him  and  his 
client,  by  the  opinion  of  counsel 
in  prosecuting  an  action  which  is 
unsuccessful,  and  which  the  Court 
considers  to  have  been  groundless. 
Be  Clarke,  43 

2.  To  constitute  a  case  for  taxation 
of  costs  after  payment  on  the 

ground 
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ground  of  undue  preBsure,  the 
pressure  must  haye  been  of  such 
a  kind  as  to  have  rendered  it  im- 
possible or  difficult  to  have  the 
costs  taxed  before  payment  in  the 
ordinary  course.  An  unexplained 
delay  of  nine  months  after  pay- 
ment in  the  presentation  of  a  peti- 
tion for  taxation  on  such  grounds 
held  &tal  to  the  application. 

To  support  such  a  petition,  on 
the  ground  of  extravagant  and 
improper  charges,  the  allegations 
directed  to  that  point  must  be 
specific,  and  must  be  such  as  to 
amount  to  evidence  of  fraud.  In 
re  Broume,  322 

TIMBER. 
See  Pebpetuitt. 

TIME. 

See  ADJvniCATioir,  2. 
Annulling,  2. 
•    Appeal,  3. 
Iktebest. 
Limitations. 

TITHES. 

The  case  of  a  money  payment  in 
lieu  of  tithes  made  upon  an  an- 
nual value  is  not  like  that  of  an 
ordinary  composition,  and  it  re- 
quires strong  evidence  to  make 
out  that  such  a  payment  is  to  be 
treated  as  a  composition ;  and  if 
the  annual  payment  is  less  than 
the  annual  value,  the  mere  cir- 
cumstance of  the  receipt  of  the 
annual  payment  will  not  establish 
it  as  a  composition. 


Whether,  assuming  such  a  pay- 
ment to  be  made  and  received  as 
a  composition,  the  same  notice  is 
necessary  to  determine  the  com- 
position as  is  requisite  in  the  case 
of  one  relating  to  a  conmion 
render  of  tithes.     Quare. 

Form  of  reference  to  the  Master 
to  ascertain  the  value  of  the  Xon- 
dan  Com  Exchange  in  regard  to 
its  liabUity  to  tithe  under  the 
Act  87  Hen.  8,  c.  12.  Lette  v. 
TJhe  London  Com  Exchange  Oofn- 
pan^9  898 

TITLE. 
See  SPEcnno  Pebyobmahox,  5. 

TRANSFER. 

See  GONTBIBUTOBT,  4. 

TRAVERSE. 
See  LuKAOY,  2,  8,  4. 

TREASURER. 
See  Fbisndly  Socistt. 

TRUST. 

See  EviniKOE,  1. 
Scotch  Kibk. 
YoLUKTABX  Sbttlsmbht. 

TRUST  DEED. 
See  AionrLLiKG,  2. 


TRUSTEE. 

I.  A  testator,  by  his  will,  after  ap- 
pointing three  persons  his  execu- 
tors^  gave  to  them  the  residue  of 

his 
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hi*  pemoal  Mtste^  mad  SreeseA 
thfiukj  m  och^r  the  trrutee*  to  be 
sppnnital  aiuier  tha  pnyviaknu 
emxtiioedm  hxt vill, to sObuI  pnm^ 
wtmed  rA  his  muiiuBT'  pemuJ 
esUie,  upon  tmac,  st  sudi  time  or 
timet  M  to  then  thoaU  teem 
meet,  to  teQ  and  conrerc  into, 
monej  aO  foch  pert  thereof  le- 
thoald  not  eoneut  of  money,  md 
inreet  the  prodoce  in  tecnritiea, 
sod  to  ttMid  poMfiicd  of  the 
HHDe  upon  tnut  thereout  to  pej 
hie  funeral  expenses  and  debu, 
and  eertahi  large  legacies  whidi 
he  speeiiiedy  and  to  stand  pos- 
sessed of  the  lesidoe  for  his  two 
sons  equallj;  and  the  will  con- 
tained a  danse  which,  aooording 
to  the  construction  put  on  it  bj 
the  Courts  empowered  the  trustees 
to  gire  receipts.  Sixteen  years 
afterthe  death  of  the  testator,  the 
tiien  acting  trustees  of  the  will, 
who  were  not  the  executors,  raised 
money  upon  a  deposit  of  the  title 
deeds  of  two  leasehold  houses,  part 
of  the  testator's  residuary  estate. 
Hold,  dismissing  a  claim  filed  by 
the  mortgagees  to  enforce  their 
securities,  that,  inasmuch  as  the 
trusts  of  the  will  showed  a  con- 
Tersion  out  and  out  of  the  testa- 
tor's property  to  be  absolutely 
necessary,  the  trustees  were  not 
authorized  in  raising  money  by 
mortgage. 

A  power  of  sale  out  and  out, 
and  having  an  object  beyond  the 
raising  of  a  particular  charge,  does 
not  authorize  a  mortgage,  but 
where  the  power  is  for  raising  a 
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by  win 
and  Lb- 
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PeraoDS,  how^'vcr.  who  dcml  with 
tmstees  raising  suoey  at  a  const- 
derable  diitsnre  of  time,  and  with- 
out sppaient  rrawjn  for  so  doin^ 
arennder  anobizsttknto  inqnire 
and  see  that  no  bradi  of  trust  is 
being  committed. 

Distinction  in  lefeicuLC  to  the 
raising  of  money,  bst  not  appa- 
rently for  the  payment  of  a  eharge^ 
between  the  case  of  a  man  who  is 
owner  as  well  as  trustee,  and  that 
of  a  man  who  hdds  the  propertj 
merely  as  trustee  snbjeei  to  a 
charge. 

Clause  in  a  win,  enabling  trus- 
tees to  giye  receipts  in  a  particular 
case  specified,  construed  in  fiirour 
of  the  intention  of  the  testator  to 
confer  a  power  to  give  receipts 
generally.    StroughiU  t.  Jntte^^ 

635 
A  testator  directed  his  trustees 
to  raise  a  sum  of  money,  the  in- 
come of  which  would  produce  a 
clear  income  of  KXK.  per  gnfinrn, 

and 
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and  to  invest  it  upon  government 
or  real  securities,  and  pay  an  an- 
nuity of  1001.  to  a  legatee ;  and 
be  directed  them  to  stand  pos- 
sessed of  the  fund  so  raised  and 
the  securities  on  which  it  should 
be  invested,  but  subject  to  and 
charged  with  the  annuity,  on  the 
same  trusts  as  the  residue;  and 
he  directed  that,  if  the  income  of 
the  trust  fund  shouldi  from  any 
cause  or  circumstance  whatever, 
prove  insufEicient  to  answer  the 
annuity,  the  deficiency  should  be 
made  good  out  of  the  residue.  The 
trustees  invested  a  sum  of  8500Z. 
on  a  mortgage  at  5Z.  per  cent. ; 
and  the  annuitant,  who  was  one  of 
the  trustees,  assigned  the  annuity 
to  a  purchaser,  by  a  deed  reciting 
that  the  8500^.  was  appropriated 
to  answer  it.  He  afterwards  was 
permitted  by  his  co-trustees  to 
call  it  in,  and  to  misapply  it. 
Held,  first,  that  the  recital  in  the 
assignment  precluded  the  pur- 
chaser of  the  annuity  from  being 
heard  to  say  that  thefe  had  not 
been  an  effectual  appropriation  of 
a  fund  to  answer  it.  Secondly, 
that  the  provision  in  the  will  as  to 
the  insufficiency  of  the  fund  did 
not  apply  to  the  case.  Thirdly, 
that,  although  the  legatee  of  the 
annuity  was  only  one  of  the  trus- 
tees of  the  will,  the  purchaser  from 
him  could  take  no  part  of  the  as- 
sets till  his  defalcation  was  made 
good.  Fourthly,  that,  on  all  these 
grounds,  the  purchaser  of  the  an- 
nuity had  no  claim  upon  the  re- 
sidue.    Bamett  v.  Sheffield^    371 


8.  Where  a  testator  directs  his  trus- 
tees to  invest  trust  monies  in  par- 
liamentary stocks  or  funds,  or  on 
real  securities,  and  they  omit  so 
to  invest  it,  the  cestuis  que  trustent 
have  not  the  option  of  charging 
them  with  the  monies  which  would 
have  been  produced  if  the  monies 
had  been  invested  in  the  funds, 
but  are  only  entitled  to  have  the 
trust  monies  replacedi  with  inte- 
rest at  4/.  per  cent. 

It  is  not  necessarily  a  breach  of 
trust  under  such  a  will  to  continue 
in  their  actual  state  of  investment 
part  of  the  assets,  consisting  of 
turnpike  bonds.  Bobinsan  v.  Bo- 
hinson,  247 

4.  By  a  settlement,  lands  were  as- 
sured to  A,  and  B,  upon  certain 
trusts,  with  a  power,  in  case  they 
or  either  of  them,  or  any  trustee 
or  trustees  to  be  appointed  under 
the  power,  should  die  or  become 
unwilling  to  act,  for  the  settlor, 
during  his  life,  and  aflter  his  de- 
cease, for  the  acting  trustees  or 
trustee  for  the  time  being,  or  for 
the  executors  or  administrators  of 
any  surviving  trustee  to  nominate 
any  fit  person  or  persons  to  supply 
the  place  of  the  trustees  or  trustee 
so  dying  or  becoming  unwilling  to 
act.  A.  never  executed  the  deed, 
nor  acted.  After  A.'s  death,  P., 
being  desirous  of  retiring,  nomi- 
nated (7.  to  be  a  new  trustee,  and 
conveyed  to  (7.  all  the  trust  estate. 
Afterwards,  on  account  of  doubts 
as  to  the  validity  of  this  appoint- 
ment, the  executor  of  B.  executed 
a  deed,  appointing  C.  and  D.  to  be 

trustees 
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trustees  of  the  settlement  in  the 
place  of  the  original  trustees ;  and 
bj  the  same  deed,  (7.  conveyed  the 
property  to  the  use  of  himself  and 
D.  They  then  sold  the  trust  es- 
tate nnder  a  power  of  sale  in  the 
settlement.  Held,  that  the  sur- 
Tiror  of  the  original  trustees  had 
not  been  guilty  of  a  breach  of 
trust  in  appointing  only  one  new 
trustee,  and  that  the  two  new 
trustees  were  well  appointed,  and 
had  validly  exercised  the  power  of 
sale  so  as  to  exonerate  the  pur- 
chasers from  responsibility. 

The  bill  contained  an  allegation 
that  the  new  trustee  was,  when  the 
sales  were  made,  the  sole  trustee 
of  the  settlement.  Semble,  that 
this  allegation  would  not  have 
precluded  the  Plaintiff  from  in- 
sisting upon  the  invalidity  of  the 
iq>pointment  of  that  trustee,  if  the 
appointment  had  been  invalid. 
MUler  V.  Priddon,  886 

See  Iktaht — Mobtoagk,  4. 

TRUSTEES  RELIEF  ACT. 
See  Ikfakt. 


ULTRA  VIRES. 
See  Specific  Pebfobmawce,  4. 

USAGE. 
See  Scotch  Kibk. 


VENDOR  AND  PURCHASER. 

See  Specific  Pebfobmavce,  1,  5. 
Tbustee,  1. 


VESTED  INTEREST. 
See  Will,  CoirsTBUcrioir,  1. 

VOLUNTARY  SETTLEMENT. 

Residuary  estate  consisting  of  money 
in  the  funds  was  bequeathed  to  a 
mother  and  daughter  in  trust  for 
the  mother  for  life,  and  afterwards 
for  the  daughter  absolutely.  .  By 
a  settlement  made  in  contempla- 
tion of  the  daughter's  marriage, 
the  daughter  assigned  her  interest 
under  the  will  to  trustees,  upon 
trust  for  the  issue  of  the  intended 
marriage,  and  for  a  niece  of  the 
daughter  and  the  issue  of  the 
niece.  The  daughter's  husband 
died  soon  after  the  marriage,  of 
which  there  was  no  issue.  The 
mother  was  not  a  party  to  the 
settlement,  but  had  notice  of  it 
before  the  husband's  death. 

Heldy  that  even  if  the  settle- 
ment was  voluntary  as  regarded 
the  trusts  in  favour  of  the  niece, 
it  was  a  complete  alienation,  so  as 
to  be  capable  of  enforcement  at 
the  instance  of  the  trustees  of  the 
settlement  against  the  daughter, 
and  the  trustees  of  another  settle- 
ment which  she  made  upon  a 
second  marriage  inconsistent  with 
the  former  settlement. 

"Whether  the  first  settlement 
was  voluntary  as  regarded  the 
trust  for  the  niece,  qu€ere.  Keke- 
vnch  V.  Manning t  176 


WAIVER. 

See  COXTBIBUTOKT,  3. 

WILL. 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


855 


WILL. 

1.  A  testator  bequeathed  his  resi- 
duary personal  estate,  (after  a  life 
interest,)  to  his  grandson  to  and 
for  his  own  use ;  but,  if  he  should 
die  under  twenty-one,  without 
leaving  lawful  issue,  or  if  he 
should  attain  twenty-one  and  die 
without  leaving  issue,  and  without 
having  disposed  of  the  same  by 
his  will,  or  otherwise,  then  over. 
Held,  upon  the  construction  of 
the  whole  will,  that  in  the  event 
(which  happened)  of  the  grandson 
attaining  twenty-one,  he  took  an 
absolute  interest.  Be  Talden,    63 

2.  A  legacy  was  bequeathed  in  trust 
for  a  grand  niece  for  life ;  and,  in 
case  she  died  without  children,  for 
her  brother,  if  he  should  be  then 
living,  but  if  he  should  be  then 
dead,  then  unto  his  next  of  kin  in 
a  legal  course  of  disMbution  ex 
parte  matemd.  The  grand  nephew 
died  in  his  sister's  life-time :  Held, 
that  she  took  as  his  next  of  kin. 
Oundry  v.  Pinniger,  602 

See  Chabitt. 

DoMESTio  Servant. 
Trustee,  2,  3. 


WINDING-UP  ACTS. 

A  contributory  to  a  Joint-Stock 
Company  had  required,  under  the 
87th  section,  to  have  notice  of  all 
proceedings  before  the  Master  in 
the  matter  of  the  Company.  The 
Official  Manager  being  about  to 
submit  to  the  Master  proposals 
for  the  sale  of  the  works  of  the 
Company,  and  for  a  reserved  bid- 
ding, it  was  stated  that  the  soli- 
citor who  attended  for  the  contri- 
butory was  the  solicitor  of  persons 
desiring  to  purchase  the  works, 
and  might,  if  he  was  allowed  to 
attend,  make  use  of  the  informa- 
tion which  he  would  thereby  ac- 
quire to  the  prejudice  of  the  es- 
tate. Held,  that  the  Master  was 
not  justified  in  ordering  that  the 
Official  Manager  should  attend 
him  in  private  on  the  matter  of 
the  reserved  bidding.  Sx  parte 
Slatter^e  Sxecutore,  M 

See  Call,  1,  2. 

coktbibutobt,  1,  2,  3,  4. 

Costs,  2. 

Public  Compant. 

WOBSHIP. 
See  Scotch  Kibit. 
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